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| or coctaBMTEAEN

Hacmosuwee nocobue nod2omosieHo 8 MoOMoWwib cmydeHmam Hpudu4ecKux gakyrib-
memos, rpucmam-rpakmukam, cyObsam, npedcmasumensM rnpaso3aujumHbIX opaaHu3a-
yud 8 yensix nonynspusayuu MexoyHapoOHbIX cmaHdapmos 1o 8ornpocam «ceobo0dk! acco-
yuayuti» u mexoyHapoOHbIX MexaHU3Mo8 UxX 3aujumeol.

INocobue sknodaem 8 cebsi HeoghuyuarnbHble nepesodbl psida cydebHbix Oerl, 8 pas-
Hoe s8peMmsi paccMompeHHbIx Eeponelickum cyOom no rpasam Yenoseka u Komumemom ro
npaseam vesnoeeka OpeaHusayuu O6beduHeHHbIX Hayul. Yyumsbigasi, ymo npakmuka Ee-
ponetickoeo cyda o npasam 4esioeeka 8 aHHOM gorpoce rpedcmasnsemcsi bonee 06-
wupHoU u bonee no3oHel, 0OCHOBHOE KOlu4ecmao mamepuasniog 8 daHHOM u3daHuu cocmo-
um u3 peweHull UMEHHO Moo opaaHa.

Mo Haleemcs, ymo npueedeHHbIe Hamu rpumepbl u3 cydebHol npakmuku 6yOym
criocobcmeosame MOHUMaHUK COOepXKaHUs U MPUMeHeHUs1 MexX0yHapoOHbIX HopM Bceob-
wel Jeknapayuu npas yenoseka, MexoyHapoOHo20 nakma o epax0aHCKuUX U nonumuye-
CcKux npasax, Eeponelickol KOH8eHUuUU O 3awume rpas U OCHOBHbIX c80600. Ham npeod-
cmaensiemcsi, Ymo 8 KOHeyHoM cdeme amo 6ydem codelicmeogamb GOMIOWEHUD 8
3aKkoHoOamernbcmee U MpagonpuMeHUmernsHoU rpakmuke pasniuyHbIX cmpaH MexoyHa-
POOHbIX MPUHYUNO8 U cmaHdapmoe o 8orpocam «c8ob0o0bl accoyuayuli».

C ysaxeHuem,

EneHa ToHka4yesa
lanuHa Yepenrnok



NOCNEAOBATEJIbHAA 3ALLUUTA

«CBOBO[bl ACCOLMALIUA»

OT HEOBOCHOBAHHOI'O BMELLUATEJIbCTBA:
NCNOJIb3OBAHUE MEXAYHAPOOHDbIX
MEXAHU3MOB

EneHa ToHKkayeBa *

OG60CHOBAHME HEOGXOAUMOCTU NPOYTEHNSI CACAYIOLLNX PA3AEAOB

Kak nssectHo, B 2003 r. no TpeboBaHuio opraHoB ocTuuum B benapycu 6bino nukem-
avpoBaHo 52 obLecTBeHHbIX 06beanHeHUs rpaxaaH. B nocnegHue rogbl peructpauums
obbeanHeHUI ABNSETCS KpanHe 3aTpyaHUTenbHoW. KonnyecTBo «OTKa3HbIX» peLUeHui no
NOAAHHbIM Ha PervcTpauuio 3asiBNMEHWAM COMOCTaBMMO C KONUYECTBOM MONOXUTENBHO
paccMOTpeHHbIX MaTepuanoB. [1esTenbHOCTb OT UMEHW He3apervcTpuMpoBaHHbIX Fpymnn
paccMaTpuBaeTcsl HauMoHanbHbIM 3aKOHOA4ATENLCTBOM KaK AesiTENbHOCTb 3anpeLleHHas!.
3asBrneHus1 rocyapCTBEHHbIX OOMKHOCTHBIX NUL, UHGopMauums B odumumansHon npecce
OopMUPYIOT OOLLIECTBEHHOE MHEHVE B OTHOLUEHWM AESTENbHOCTM AEMOKPaTUYeCKU Ha-
CTPOEHHbIX OpraHn3auuii Kak 0 AeSTENbHOCTU aHTUrOCYAapCTBEHHOW, aHTUCOLMANbHOW.

BeposiTHO, rocyaapcTBeHHOe OTHOLLEHWE K NpaBy rpaxaaH Ha o6bednHeHne, Ha ca-
MOCTOSITENbHbIN BbIOOP Lienein Ans COBMECTHOM obLecTBeHHON AesiTenbHocTn ByaeTt co-
XpaHsATb BpaxaebHbI XxapakTep, He AaBasi rpaXJaHCKOMY CEKTOPY pa3BuBaTbCsi cCBOOGOAHO,
B COOTBETCTBMM C peanbHbIM CoaepxaHneM MexayHapoaHblX HOpM o «csobofe accoumna-
LUA», KOHCTUTYLIMOHHBIM NPaBOM Ha 06beauHEHne.

HapyLlueHne mexgyHapoaHbix 0683aTensCcTB B cdhepe «cBoboabl accoumauminy B co-
BpeMeHHo benapycu cnegyeT paccmaTtpuBaTth B [IByX acrekTax:

©  HapyLleHus, UCXOAsLUMe OT 3aKoHoAaTens, Koraa 3akoHoA4aTenbCTBO MonupaeT
rpaxgaHckve 1 NonmuTUYeckne npaea, KOTopble OHO NPU3BAHO rapaHTMPOBaTh;

*  HapyLleHus, ncxoasume OT rocyAapCTBEHHbIX AOMMKHOCTHbIX ML, KOraa 3akoHoAa-
TeNbCTBO HapyLUAeTCs rocyAapCTBEHHbIMU AOMKHOCTHLIMU NUL@AMK Npy ero npu-
MEHEHUW K MHAUBUAYANbHBIM Cry4asiM.

HopmaTtunBHas cocTaBnstoLlasi (COBOKYNHOCTb 3aKOHOAATENbLCTBA, PErnameHTUpyto-
LLIero BOMpOChl CO3AaHNA 1 AeATENbHOCTN 06LLECTBEHHbIX 06 beANHEHWIT) SBMAeTCS Npea-
METOM OTAENbHbIX aHanUMTUYeckux MaTepuanos, ctatei. OgHUM U3 NOCNeaHNX NPUMEPOB
noapobHoro aHanuaa sBnsieTcs pabota «paBoBoOe NOMNOXEHNE HEKOMMEPYECKUX OpraHu-
3aumiy, Bowepawas B 6polutopy «lpaBo Ha ob6beauHeHune. Benapyck. 1994—2004», npe-
3eHTOBaHHas K AecAatTuneTuio npmHaTHsA 3akoHa «O6 obLLecTBEHHbIX 06 beANHEHNAX rpax-
naH». HeobxoaMmo OTMETUTb, YTO HauvHasi ¢ 1999 r. MHMUMaTMBa pernameHTauMn B

B nepuog 1996—-2004 r. — npepcenatens MNpasnexHus OO «HesaBucrMoe 06LLEeCTBO NPaBOBbIX UC-
cnepoBaHuiiy. 11 mapta 2004 r. o6LWECTBO NMKBMANPOBAHO NO TpeboBaHWIO OpraHoB HOCTULMN.
B HacTosLee Bpems nogaHa yacTHas xanoba B Komuter OOH no npaBam YenoBeka B 3aLLuTy npa-
Ba Ha accouuaumio.



CBOBOAA ACCOUUAUNN: TPAKTUKA MEXAYHAPOAHOW 3ALUNTH

[aHHOW ccepe NpaBOOTHOLLEHWUI CKOHLEHTPMPOBaHa B akTax rnaebl rocyAapcrea, KOTo-
pbIf, Kak M3BECTHO, HE SBNAETCS afenToM NONUTUYECKMX NpaB 1 cBobOA rpaxaaH.

B cuTyaumm cMcteMHOro «0TKIoHEHWs» HaLUMoHaNbHOW NPaBoBOW pernameHTauum ot
NPUHATOrO Ha YPOBHE CTaHAapPTOB CoAepxaHusi CBOOOAbI accoumaLmii NpaBonpuMeHeHme
naeT Mo NyT aKTMBHOIO pacnpoCTPaHEeHUs HempaBoOBbIX MOAXOAOB. [JeCTBMSAM OpraHoB
IOCTMLIMMN MO OCYLLECTBMNEHMIO (DYHKLIMIA PErvcTpaLmmn U KOHTPOINS 3a AeATENbHOCTbI0 0bLLe-
CTBEHHbIX 06beanHeHN yaensitoT 6onblloe BHUMaHNe 06LeCTBEHHbIE MOHUTOPVHIOBbIE
rpynnbl, B YaCTHOCTW B pamkax Accambrnen Herocy4apCTBEHHbIX opraHm3auuii. Peaynbtatbl
MOHUTOPUHIOBOW AEATENBHOCTU Takke SIBNSOTCA NPeAMETOM OTAENbHbIX nyGnukauuii u
[OIMKHBI B MOMHOW Mepe MUCMonb3oBaThCA B Liensx pa3paboTku cTpaTernii, HanpasneHHbIX
Ha U3MeHEeHMe CYLLLECTBYIOLLErO NMOMOXEHWS.

AHanu3 HauuoHanbHon cyaebHo NpakTkM Mo Aenam obLecTBeHHbIX 06 beanHeHUI
HarnsiAHoO @MOHCTPUPYET HEBO3MOXHOCTb BOCCTAaHOBIIEHWS MPABOBOrO MOHUMaHWS U npa-
BOMNprMMeHeHus1 «cBobOAbI accoumaumiiy nocpeacTsam BHYTPUroCy4apCTBEHHOMO cyaebHo-
ro mexaHuama. CyaebHble pelleHus No JaHHOW KaTeropum Aen sABnsT cobor nywib npuaa-
HWe odhmumanbHoro cratyca (kak Toro TpebytoT dhopmMarnbHble pamMku 3aKoHOAaTeNnbCTBa)
paHee NPUHSATBIM PeLLEHNsIM UCTIONHUTENBHON BNacTu.

OfHVUM 13 AeCTBEHHbIX NMPaBOBbIX MEXAHU3MOB MOIMO Obl SBUTLCS PacCMOTPeEHME
KOHCTUTYLIMOHHBIM CyIOM BOMPOCOB peanu3auuy npasa Ha o6beanHeHve. OgHako fo ce-
rofHSLIHero AHSA obpalleHns obLLecTBeHHOCTM B KOHCTUTYLIMOHHBIN Cy HE NMPUHECNY pe-
3ynbTaToB MO BOMpOcam, SBSALLMMCS NpeaMeTOM AaHHON cTaTby. B ogHOM 13 0TBETOB Ha
COOTBETCTBYOLLEee obpalyeHne KOHCTUTYLMOHHBIV CyA, yKasar, YTo He pa3aensieT MHeHne
06paTMBLUMXCS U HE BUOWUT CEPbE3HBIX NPUYMH YTBEPXKAaTb, YTO B pecnybnuke HapyLuaT-
Csl NPUHATbIE MeXayHapoaHble obsi3aTenscTBa B cdhepe cBOO6OAb!I accoLmaumii.

HenpaBoBas cuTyauus, cTaBLiasi KHOPMOW» (HOPMarbHOW B rocyJapCTBEHHOM MOHU-
MaHuK) B OTHOLLEHWUU byHAamMeHTanbHOro npaea rpaxkgaH Ha 06 benMHeHve, TECHO CBA3aH-
HOro C MpaBOM Ha MHEHMWE 1 cBO6OAY ero U3noxeHusi, TpedyeT oT Hac NeAaHTUYHOrO 1 OT-
BETCTBEHHOIO MCMOMb30BaHUS MEXAYHAPOAHbIX MEXAHU3MOB 3aLUMThI NPaB YenoBeka.

B ycnoBusix HaBs3bIBaeMOro BbIXONaLLMBaHWA Camoro cMbicnia «cBobofbl accouma-
Luiiy HeobxoaMmo [o6MBaTLCS BOCCTAHOBMEHWUS COAEPXKaHUSi OCHOBHBIX MPaBOBbIX MOHS-
TWUIA, KOTOpPblEe BNOCNEACTBUM COCTaBAT NPaBoBOMN (DyHAAMEHT 0OLLECTBEHHOM AEATENBHOCTY.

Heobxoanmo noHumars, 4to obpateHne B Komuter OOH no npaBam YenoBeka siBnsi-
eTCs B CMOXMBLUENCS CMTyauunm easa He nocnegHM (€A4MHCTBEHHbIM) cnocobom nocneao-
BaTenbHON NpaBoBOM 3alumMThl. icnonb3oBaHne AaHHOM NpoLieaypbl U3 «npasBa Ha obpatle-
HMe C YacTHOW xanobow» ckopee nepepactaeT B CBOero poga 0b6s3aHHOCTb NMMAEpOB
rpaXxgaHCcKux (HerocyaapCTBEHHbIX) OpraHu3aLuii, KOTopbIM BbINo HEO6OCHOBaHHO OTKa3a-
HO B perncTpauum, kK KOTopbiM Gbinu NPUMEHEHbLI UHbIE (DOPMbI FOCYAAaPCTBEHHOIO BMELLa-
TenbCcTBa (MpeaynpexaeHns, NMKBMAALNS).

HacTtosllwasa craTbst MMeeT Lenbio KpaTKo MU3NOXUTb CoaepXaHne MexayHapOAHbIX
obazatenbcTB Pecnybnukv Benapycek B ccepe «cBoboabl accoumauminy 1 ykasatb Noaxo-
[bl, Ucnonb3yemMble kKBa3ucyaebHbIMM opraHamu Npu oLeHKe HapyLueHuid B cchepe csoboapl
accoumaumin. [ins noaroToBKM HACTOSILLEN CTaTbW UCNOMb30BaHbl aHANUTUYECKUE MaTepu-
anbl LleHTpa Hekommepyeckoro npaea (CLUA, BalmHITOH), B YaCTHOCTY aBTOPCKMNE TEKCTI
npodeccopa JInoHa Anpuiua, TEKCTbl peLleHuid, NPUHATLIX B pasHoe Bpems Komutetom
OOH no npaBam yenoBeka 1 EBponeiickuM cygom no npaesam yernoseka.

AOKYMEHTbI N0 NPABAM YEAOBEKA
Haunbonee BaxXHbIM MeXOyHapOAHbLIM [IOKYMEHTOM 0 NpaBaM YeroBeka, perynmpyo-
LM ceoboay cobpaHuii 1 accoumaLmin, a Takke no CXoaHOMY NpaBy Ha cBo6oAy CroBa, fB-
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nsietcst Ctatbsa 20 Beceobuwen Oeknapaumen npae yenoBeka (1948), cooTBeTcTByOWLNE
MOSIOXKEHNSI KOTOPOW YCTaHaBMBAIOT, YTO KaxObIll Yesio8ek uMeem rnpaso Ha ceob0dy Mup-
HbIX cobpaHull u accoyuayul;, HUKMO He Moxem bbimb MpuHyxd0aem ecmyname 8 Ka-
Kyto-nubo accoyuayuro.

[NepBbIM JOroBOpOM, NPUHATLIM B AaHHON cdepe, Gbina EBponenckas KOHBEHLUS O
3almTe NpaB YerioBeKa M OCHOBHbIX cBobop (1953 Cratbs 11). YyacTHukamu gaHHomn
KoHBeHuun 3a nepuog c¢ Havana 1950-x r. M OO0 HacTosilwero BpeMeHu cTtanu 6onee
40 ctpaH — uneHoB Coseta EBponbl. Kak nssectHo, Pecnybnvka Benapycb, HecMoTps Ha
o4eBMaHOe reorpaduyeckoe MecTopacnonoXeHve, y4acTHUKOM AaHHOrO MexayHapoaHO-
ro oroBopa A0 Cero AHs He SBMSeTCs.

OueHb BaxeH 1 TOT akT, 4To EBponerickas KOHBEHLMS O 3alumTe npaB YernoBeka n
OCHOBHbIX CBOOOA ycTaHOBMUNA U pa3paboTana MexaHu3m paspeLleHuns Crnopos, BKIOYato-
wmi EBponenckmin cyg no npaeam YenoBeka — NepBbl MeXAYHapOAHbIN CyA, YNOMHOMO-
YeHHbIi paccMaTpuBaTh Aena UCKIYUTENBbHO No npaBam Yenoseka. B nocnegHue roabl
EBponenckuii cyn 3aHuMaeT nuavpyowye no3viuun npu onpefeneHnn cTanaapToB ANS
TOMKOBaHWA cBOBOAbLI accoumaLlmm.

[N Hac Havbonee BaXXHbIM MeXyHapoAHO-NPaBOBbIM 4OrOBOPOM, PErynupyoLmnm
cBoboy accoumaumin n cobpaHuin u cBsisaHHOE C HUMU NpaBo Ha cBoboay croBa, ABnseTcs
MexxayHapoaHbI NakT O rpaXXAaHCKMX U nonuTuyeckux npasax, Ctated 22 (1976). OH
6bIn cocTaBneH Ha ocHOBe EBponencko KOHBEHLIMM O 3aLLMTe NpaB YernoBeKa N OCHOBHbIX
cBobog, 1 ero patmnuMpoBanu 1N NPUCOeanHNNNCL K Hemy 6onee 140 ctpaH. B coot-
BETCTBYIOLLMX NOSOXEHUAX NaKTa ykasbiBaeTcs:

1. Kax0bil yeriosek umeem rpaso Ha ceobody accoyuayuu ¢ Opyeumu, 8KIoYasi rpaso

co30asamb MPOghcoo3bl U 8CMYrname 8 makosble Orisl 3auUmbl C8OUX UHIMEPECos.

2. [Monb3osaHue amum fMpasom He MoOeXuUm HUKaKuM 02paHUuYeHUsIM, KpoMe mex,
Komopsble rnpedycMampusaomcesi 3aKOHOM U KOmopble Heobxodumbl 8 AeMoKpa-
muyeckom obujecmese 8 UHmMepecax 2ocydapcmeeHHou unu obujecmeeHHol be-
3onmacHocmu, obwecmeeHHo20 nopsidka, oxpaHbl 300p08bs1 U HpagCmMeeHHoCcmu
HacesieHUs unu 3awumsl fpas u ceobod Opyaux nuy. Hacmoswas cmambsi He
npensmcmayem 88e0eHU 3aKOHHbIX 02paHUYeHUll MoIb308aHUs IMUM Pagom
0n14 nuy, 8x005U4UX 8 COCMas 80OPYKEHHbIX CUI U MoauyuU.

3. Huuymo e Hacmosiwjel cmambe He Oaem ripasa 2ocydapcmeam, y4acmeyouum 8
KoHeeHyuu Mex0dyHapodHol opeaHu3ayuu mpyda 1948 2o0a omHocumernbHO
€80600b! accoyuayuti u 3auumsl npasa Ha opaaHu3ayuro, MPUHUMams 3aKoHooa-
meribHbIe akmbl 8 ywepb eapaHmusamM, npedycmampueaeMbiM 8 yka3aHHOU KoH-
8eHUUU, UNU NPUMEHSIMb 3aKOH maKuM 06pa3om, 4mobbl HaHocuscs yuiepb smum
2apaHmusm.

Takum obpa3oM, NakT AOCTATOYHO YETKO TOMKyeT «CBOOOAY accoumauuii», u ero no-
NOXeHns ABNA0TCA 06a3aTenbHbIMU AN CTPaH-y4acTHUKOB, B TOM Yucre Ans Pecnybnvku
Benapycs.

K ymcny nocnegHunx QOKYMEHTOB, perynupytoLimx csobogy accoumaumm, oTHOCUTCA
[eknapauus o npaee 1 06513aHHOCTW OTAENbHBIX MWL, FPYNN U opraHoB obLecTBa NooLL-
pATe M 3awmwate oblienpuaHaHHble npaBa 4YefioBeka U OCHOBHble cBoboppl (G. A.
res. 53/144, annex, 53 U. N. GAOR Supp., U. N. Doc. U. N. Doc. A/RES/53/144 (1999). CTa-
TbsA 5 AA@HHOrO AOKYMEeHTa yKa3blBaeT:

B uensix noowpeHns 1 3awmTbl NpaB YenoBeka 1 OCHOBHbIX CBOOOA, KaX bl YernoBek
MMeeT NpaBo UHAVBMAYaNbHO U COBMECTHO C APYrMMU Ha HaLMOHarNbHOM U1 MexayHapoa-
HOM YPOBHSIX:

a) nposodumb MUpHbIe 8cCmpeyYu unu cobpaHusi;

o
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b) cos0asamb HernpasumersrnbCmeeHHble oOpeaHu3auyuu, accouyuauyuu unu epyrrnsbl,
ecmyriamsb 8 HUX U y4acmeosamsb 8 Ux dessmernbHOoCMU;

C) noadep)l(usamb C8A3b C HeripasumesribCMeeHHbIMU Uru MeXXripasumersrbCmeeH-
HbIMU OpeaHu3ayusamu.

Cyae6Hasi NpaKTUKA no NPaBAM YeAOBEKA

MpaBa, co3aaHHble NMONOXKEHNSIMU YKa3aHHbIX JOrOBOPOB, MO CBOEMY COAEPXaHWIo
NPUMEHNMbI K rpaXKaaHam, Ho He K topuanyeckum nuuam. MoatoMy, HECMOTPS Ha TO YTO u-
3uyeckue nuua nomnb3yTcA NpaBoM Ha cBobody accouunaumn, Jonroe Bpems He 4o KOHLUA
6bI10 ICHO, MOTYT N OPUANYECKME NULA, TakMe Kak 06LLEeCTBEHHbIE OpraHy3aLmm, Nonb3o-
BaTbCs TEMU e npaBamu. CyLLecTByeT 0OHO BaXHOe UCKMoYeHne — npodcotosbl. Cornac-
HO psiAy MeXayHapoAHbIX 4OroBOpOB, pa3paboTaHHbix nog arngovi MOT, He Tonbko dunan-
Yeckue nuua MMetoT Npaeo 06pa3oBbiBaTb NPOGCO03bl 1 BCTYNaThb B HUX, HO M MPOXCOLO3bI
MMetoT CBOM MpaBga.

CuTyauusi kKayecTBeHHO n3meHunace B 1998—-1999 rr. B cuny psaa peLueHuin, NnpuHs-
TbiX EBpONeckMm cyaom no npaeam Yenoseka, KOTOpble YCTaHOBWMN, HYTO COMMAacHO MeX-
AyHapoaHOMY MpaBy CyLLeCTByeT npaBo Ha (hOPMUPOBaHUE IOPUANYECKN 3aperncTpupo-
BaHHbIX accoumaumin n 4to, byayun oCHOBaHHLIMU, AaHHbIE OpraHu3aLy UMELOT NpaBo Ha
BCECTOPOHHIO IOPUANYECKYIO 3aLLUTY.

Tak, no geny ObveduHeHHasi KommyHucmuyeckas lMapmusi u dpyeaue npomus Typyuu
(UCP), B siHBape 1998 r, ycTaHOBMEHO, 4TO TypumMa He MOXET JIMKBMAMPOBATL NONUTUYe-
CKyl0 NapTulo, He 3aHUMaBLLYIOCS HUKaKUMW NPOTUBO3aKOHHLIMU AEeNCTBUAMM, NPOCTO MO
npuYMHe TOro, YTO BNacTV rocyaapcTaa nonaranu, YTo cylwecTBoBaHMe AaHHOW NapTum no-
OpblBanNo KOHCTUTYLIMOHHbIE CTPYKTYpbI rocyaapctea. Cyn cpeau npoyero oTMeTus, YTo
KoHBeHLMs HanpaBneHa Ha rapaHTuio He TEOPETUYHECKUX U UITHO30PHbIX, @ MPaKTUYECKUX U
npuMeHnMbIX Npas. [NpaBo Ha accoumaLuuio 6bino Obl B 60MbLLEN CTENEHN TEOPETUYECKUM 1
WNMIO30PHBIM, €Ccrn 6bl OHO OrpaHNYMBanoCh TOMbKO CO34AHWEM accoumaumu, Tak Kak
MECTHbIE BNacTu Mornu 6bl HeMeAneHHO NMKBMAMPOBaTL accoumaLmio 6e3 HeobxoaMMocCTm
cnepoBaTb nonoxeHusiM KoHeeHumn. CriegoBaTernbHO, 3aliuTa COXpaHseTcs Ha npoTske-
HUU CyLLLEeCTBOBaHMS accoumaLmm, 1 NMKBMAaLms accoumanmm BnacTaMm rocyaapcrea [on-
)Ha COOTBETCTBOBATb OrpaHNYeHNsM, N3MOXEHHBIM B MEXAYHaPOAHOM HOpMe.

PewweHuve no geny Sidiropoulos u dpyeue npomus peyuu B ntone 1998 r. Henocpea-
CTBEHHO Kacarnochk npasa 13nN4eckrX NuL, perMcTpupoBaThb He 3anpeLLeHHble 3aKOHOM ac-
coumaumm, He ABNSIOLLMECS NONMTUYECKUMM NapTusimu. B noctaHoBneHun o Tom, 4to Mpe-
LM He MOXeT OTKasaTb B PerncTpauum accoumaumu, cya cpean npoyero oTMeTus: npaso
Ha (hopMUPOBaHMe accoLmaLmn SBNAEeTCA HeOTbEMIIEMON YacTblo MPaBa Ha accoumaLmio.
MpaBo rpaxaaH Ha co3aaHve PUANYECKOro Nvua Ans ocyLeCcTBeHUss COBMECTHOW Aest-
TENbHOCTU B cdhepe B3aUMHbIX MHTEPECOB SIBNSIETCS OAHVM 13 BaXKHEWLLIMX acNeKTOB Npasa
Ha cBobozy accoumauum, 6e3 aToro acnekta fJaHHOE NPaBo NULLINIOCH Bbl BCAKOro CMbICna.
HecomHeHHO, rocyaapcTBo MMeeT NpaBo OCYLLECTBATb KOHTPOMb 3@ TEM, Y4TODbI Lienn u
HanpaBneHns AesTenbHOCTM accouualMyM CoOTBETCTBOBaNM HOpMaM 3aKOHOAATENbCTBA,
HO OHO [OTKHO OCYLLECTBNSATh NOA0GHbIN KOHTPOIb B (hOPME, COBMECTMMOW C 0bsi3aTernb-
CcTBaMU rocyapcTea, rapaHTypyoLwero cBoboay accoumaLmii.

B peLueHumn no aeny Mapmus ceo60dsi u demokpamuu (OZDEP) npomus Typuuu, cyn
noATBEpANN CBA3b Mexay cBob6oaon accoumauum n ceoboaol cnosa, NOCTAaHOBMB, YTO 3a-
wmta ybexaeHuin n ceoboabl X BblpaXeHUst ABNAEeTCA 0QHOM U3 Lienern cBoboabl cobpaHus
1 accoumauum.

MocTaHoBREHNs NOCNeaHNX NET yka3blBatoT, YTO NPaBo Ha (HOPMUPOBaHWE opuanye-
CKV 3apervcTpypoBaHHbIX accoLyaLmnii ABNSETCS HEOTbEMITEMON YacTbiO NMpaBa rpaxaaH
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Ha caoGouy accounauymn. Cyu NpaKkTU4eCKN NoCTaBuIl TOYKY B Ccnopax no nosoAy Toro, Mo-
ryT nu ropuanveckue nuua nonb3oBaTbCA NpaBoM Ha CBOGO,Ely accoumnaunn.

AHOAU3 DOKTOB AAS ONPEeAEAEHUS HOPYLLUEHUS

B pelennax cyaa no aenam Sidiropoulos, UCP n OZDEP npoxoguT YeTkas HUTb aHa-
nn3a, KOTOPbIN MOXET MCMONb30BaTbCA AN TOro, YTobbl ONpefenvTb B KaXa0M KOHKPeT-
HOM cnyyae, 66110 N1 AOMYLLEHO NPOTUBO3aKOHHOE OrpaHNYeHNe HaxoasALLerocs nog Mex-
[yHapoaHOW 3alMToN Npasa Ha cBoboy accouunaumu. B nobom crnyyae oHW MOSACHUMN, YTO
npaBo pusnyecknx nui, Ha ceoboay accoumaumm BknovaeT B cebst npaBo hopmmpoBaTh He
3anpeLleHHble 3aKOHOM accoLmaLmm 1 YTO ecrn Takas accoumaLms cosaaHa, To oHa AeincT-
BUTEIbHO MMEEeT NPaBo Ha MOMHYIO 3aLLUTY B OCYLLEECTBIEHUN NpaBa Ha cBoboay accouna-
Lyn, NpMHaanexatliero hmanyeckum nuuam. HecMoTps Ha To, 4TO CyLLEeCTBYIOT OCHOBaHUS
NS orpaHnyeHns npaea Ha cBOOOAY accoLmaLmi, Nx KONM4eCTBO HEBENVKO U FOCYAapCTBY
6yneT Henerko NPUMEHUTb UX.

MowaroBbii AHAAU3 GAKTOB AOAXKEH ObITb CAEAYIOLUM:

1. Bblnu nu HanoxeH bl Kakue-nubo oepaHuYeHUs Ha npaso Ha ceobody accoyuayuu?

2. Hensaromces nu daHHble yCcrio8usi Unu o2paHuyeHuss 060CHO8aHHbIMU UIU 3Mo eme-
wamenbcmeo 8 rnpaso Ha ceobody accoyuayuu?

3. Ecnu umerno Mecmo emewiamesibcmeo,

a) bbirno nu amo npednucaHo 3aKoOHOM?
b) Wmerno nu oHo necumumHyto yenb?
¢) Aensanock au oHo HeobxodumbiM 8 OeMoKpamuyeckom obwiecmee?

4. B peweHuu 0 mom, umMersio fiu 8MewamesibCmeao 1e2umuMHyto Ueslb, e20 HeobXxo-
dumo obocHosamb
a) B uHmepecax HayuoHanbHoU unu obwecmeeHHol 6e3onacHocmu;

b) [ns npedynpexdeHusi 6ecriopsidkos u npecmyrnHocmu;
¢) Ana sawumei 300po8bsi u Moparnu;
d) Ana sawumel npas u ceobod Opyaux.

5. B peweHuu o mom, s18/1s710Cb JlU KOHKPEMHOEe 8MewamesibCmeo Heobxo0uMbiM
0ns docmuseHus ne2umumMHoU yenu 8 0eMokpamu4eckom obwecmse, eocydap-
cmeo 00/mkHO OoKa3amb, YMo eMewamerbemeo 6bi10 MPONOPUUOHaTbHBIM pe-
crnedyemol yenu.

Y10 TOKOE BMELLATEABCTBO?

Kak siBcTBYeT 13 pelueHuns no aeny Sidiropoulos, 04eBMAHO, YTO OTKa3 3aperncTpmpo-
BaTb accouunaumo MoxeT BbiTb BMelLaTenscTBoM. OHaKo B TO e BPeMsi rocyjapCTBEH-
Hble BMacT! MMEIOT NPaBOo Ha OTKa3 B perncrpaumm accoumaumm, ecnum 6bin npegocTaBneH
HEMOSHBIA KOMMIEKT OOKYMEHTOB, ecrnv Obino BbIOpaHO HaMMeHOBaHWE, UCMOfb3yemMoe
[OpYrov opraHu3auuen unm ecnm ycTaBHble opraHvM3auumy Lenu He3akoHHbI.

CornacHo chaktam B aenax UCP u OZDEP, o4eBnaHO, 4To NPUHyAUTEMNbHAS NIMKBUAA-
LmMs accolmaLmm MoxeT ObiTb BMELLATEeNbCTBOM.

[ns Toro 4To6bl BO3HMK BOMPOC O HapyLUeHUn npaea Ha ceoboay accouuwauumn, oon-
)KHO NMPOU30NTK BMELLATENbCTBO B MpaBa accoumaunn. KaxeTcsi 04eBUAHBIM, YTO MHOTNe
13 00blYHbIX TPebOBaHUI, NPpeabsABSEMbIX B KA4YeCTBE YCMOBUS AN CO3O4aHns accouuna-
LW 1N NoAAEePKaHNS ee AeATENbHOCTH, B OObIYHbBIX YCIOBUSIX He ByayT paccMmaTpuBaThb-
Cs1 B kayecTBe BMeLLaTenbcTea. Hanpumep, Tsxeno npeactaBuTb, YToObl kTO-Nnbo nocrta-
BWUI Mo COMHeHWe TpeboBaHWe O TOM, YTO AN CO3[4aHWs accoumauum Heobxoaumo Mo
kparnHern mepe 3—10 YyenoBek — YNEHOB accoLmauum.

o
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OpHako, uTo ckaxeT KomuteT, ecnu 6bl ons co3gaHusi accoumaumm tpeboBanoch
50 uneHoB, UnNu perucTpupyoLwuii opraH notpebosan 66l UBMEHUTb LieNn, UM CaMocTosiTe-
nbHO McTonkoBan Gbl cogepxaHue Lenen n MetTodoB aestenbHocTn? MoxHO npeanono-
XWUTb, YTO NMOBOE U3 AaHHbIX NONOXEHU MMENO Bbl HeraTMBHbIE NOCNEACTBUS KacaTenbHO
OopMMPOBaHMA UNU AeNCTBUSE accoLmaunii 1 paccMaTpmBanoch Obl Kak BMELLATENbCTBO B
npaBo Ha cBoboay accoumaumii. OgHako 40 CMX NMOop He CyLlecTBYeT cyaebHbIX MoCTaHoB-
NeHW No NoAoBHbBIM cryyasMm.

Ecnu yctaHoBMNEHo, 4TO MMeno MecTo BMeLIaTeNbCTBO, HEOOXOAUMO BbISICHUTb, Obl-
10 NN OHO NPEANMUCaHO 3aKOHOM. ToNbKO BMeLLaTeNnbLCTBO, NPeAnuMcaHHOE 3aKOHOM, MOXET
ObITb ONpaBAaHHbIM. TakMM 06pa3oM, HeCaHKLMOHUPOBaHHOE BMELLATENbCTBO rOCyAapCT-
BEHHbIX YMHOBHWKOB B LENCTBUSI UM (DYHKLMOHMPOBaHME accoumaummn He MOXeT ObiTb
onpaBgaHHbIM B MeXAyHapoAHOM MnpaBe.

BmeluaTenbcTBO TOMbKO TOrAa sIBASIETCS NpPeAnMcaHHbiM 3aKOHOM, KOra OHO BbiTe-
KaeT U3 Hagnexalumm o6pa3om NPUHATOro 3aKoHa, NpaBuna, AeKpeTa, npukasa unu peLue-
HUSI 3aKOHOZATENbHOro opraHa. M HaobopoT, AeNCcTBUSI rocyaapCTBEHHbLIX OOMKHOCTHBLIX
1L, OCYLLECTBISEMbIE C NPEBbILUEHEM MOMTHOMOYMI, HE B COOTBETCTBUM C NMOMOXEHNAMMN
3akoHa He ByayT paccmaTpyBaTbCs Kak NpeanucaHHble 3aKkoHOM, Mo KpawHel Mepe ecrnuv B
KOHEYHOM UTOre OHM ByaAyT CcuMTaTbCsl HE UMEKLLMMM 3aKOHHYI cuny. [JaHHas no3uuums
noaTeepxaaeTcs cyaebHbIMY peLleHnsMU.

Y10 TOKOE AETUTUMHbIE LLleAn?

CrepytoLmii BOMpOC, KOTOPbIA HEOBXOAMMO peLlnTb, — 3TO YTo coboit NpeacTasns-
10T NernTUMHbIE Lenu. Kak ykaszaHo Bbllle, €AUHCTBEHHLIM OCHOBAHMEM Af1A CaHKLMOHMPO-
BaHMs NpeanMcaHHoro 3akoHOM BMelLaTenbCTBa B NpaBo Ha cBoboay accouuaumy aBnseT-
cAl BMeLlaTeNbCTBO, NpecrneaytoLee NerMTMMHbIEe Lienu, T. €. BMeLaTebCTBO:

* B VHTepecax HauuoHanbHo 1 obLecTBeHHOM 6e30MacHoCTY;

+ AN npepynpexaeHvsi 6ecropsiakos U NPecTynHOCTY;

+  ANA oXpaHbl 300POBbSA U MOparnu;

+  ANS 3aWmThl Npas 1 cBo6og ApYruX.

CornacHo nakTy, AaHHbI NepeYeHb NermMTMMHbIX Lienei ABNAeTC ncHepnbiBatoLLnM.

Y10 TOKOE BMELLATEeALCTBO, HEOOXOAUMOE B AEMOKPATUYECKOM obLecTee

M npoueAypHbie TPe6oBaHUA?

OyeBuAHO, B GONbLUMHCTBE Criy4aeB OyaeT Hernerko onpefenvTb Hanuyne neru-
TUMHOW Lienun, CaHKLMOHUPYIoLLei BMeLlaTensCTBO B NpaBo Ha cBoboay accounauuu.
OpHako nNpu paccMOTPEHNN AaHHOTO KpUTepns HE0BXOAMMO MOMHUTb, YTO Aaxe nerun-
TUMHbIE Lienun MoryT BbITb orpaHn4eHbl TpeboBaHnem Toro, YTobbl BMeLLaTenbCTBO, Ha-
npaBneHHOe Ha AOCTMXEHNEe AaHHbIX Lenen, bbino Takke HeobXxoAMMbIM B JeMOKpaTh-
YyeckoMm obuecTBe.

W3 pelueHnin sBHO crieayeT, YTo uaeu, AaBnaoLmnecs 06UaHLIMU, LLOKUPYIOLWLMW U
HenpuATHLIMU, 3aLLMLLLEHbI NPaBOM Ha cBoboAy croBa. TakMm o6pasoM, accoumaLmm, 3aHu-
MatoLye CoOBCTBEHHbIE MO3ULIMK MU KPUTKKYIOLLME NPaBUTENbLCTBO B 0OMAHON, LLOKMPYLO-
e Unn HenpusaTHOW chopme, B NMOMHOW Mepe noAnaaatoT Nof 3awuTy MexayHapoaHoro
npasa. [ipyrumu cnosamu, AeNCTBYIOLLME accoLlmaLmm B NOMHON Mepe Nomnb3ykTcs cBO6O-
oW cnosa. OTo HeoTbeMIIeMas YacTb TOro, YTo TpebyeTcsa ANS CyLLeCTBOBaHWS AeMOoKpa-
Tu4eckoro obLecTsa.

B nobom cnyyae HM ogHa Lenb, paccMaTpuBaloLLascs B ka4yecTBe onpasaaHust Ans
BMelLaTeNnbCTBa B NpaBo Ha cBOOOAY accoumaumm 1 KaxyLLascs NErMTMMHOW, HO TeM He
MeHee OorpaHV4MBaloLLas NosiHoe OCyLLecTBIeHne AeMoKpaTn 1 AeMoKpaTU4ecKnX npas,
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He 6ygeT npuemnemMa. O6bI4HO NOAOOHOE BMELLATENLCTBO He ByaeT cuntaTbes Heobxoam-
MbIM B JEMOKpaTU4eCcKkom obLlecTBe.

CornacHo faHHOW AOBOMbHO CTPOroOM KOHLENUMM AEMOKpaTUX, onpedeneHHon nak-
TOM, NpaBaM Ha cBoboay accouuauum u ceoboay cnosa 6yaeT obecneyeHa BCECTOPOHHSIS
3awumTa. MonbITkK rocyaapcTea NMPUMEHUTH Kakue-mnbo NeruTUMHblE Lenn B KayecTBe
OCHOBaHVs 4J1si OrpaHUYeHnst JaHHbIX cBo6oA OyaeT Henerko onpaeaaTte MeXayHapoaHbIM
npaBoM.

MpouenypHble 1 fokasaTenbHble TpeboBaHus, HeobxoaumMble Ans o6ecneyeHns Toro,
4YTOObI BMELLATENLCTBO ObINO HEOOXOAMMbBIM B AeMOKpaTU4YecKoM Ob6LLecTBe, SBMSOTCS
NPaKTUYECKM TaKUMU XKe BaXKHBIMM, KaK U CYy>KeHe BO3MOXHOCTEW NPaBUTENbCTB OrpaHnyn-
BaTb cBO6OAY accoumauun. B niobom crniyyae Ha rocyapcTBO NOXUTCS Opemsi fokasaTerb-
CTBa TOrO, YTO KacaTenbHO BCSIKOTO KOHKPETHOro BMeLlaTenbCcTBa B CBOGOAY accoumauum:

+  BMeLlaTenbCTBO NpecnenoBano CTporo NermTuMHbIe Lenu;

+  6binu ybegutenbHble U HEOGXOAUMbIE MPUYMHBI AN CAHKLUOHUPOBAHNUS OrpaHu-

YeHUI;
+  rOCyAapCTBO OCYLLECTBIIANO NOMIHOMOYMS pa3yMHO, BHUMaTenbHO 1 fobpocoBecT-
HO;

+  BMeLlaTenbCTBO ObINIO NponopLUmoHanbHbIM NpecriefyemMon NerMTUMHON Lenw;

+  6bIinNY 060CHOBAHHbIE U 4OCTATOYHbIE MPUYMHBI AN CAHKLMOHMPOBaHNS BMeLlaTe-

nbCTBa;

*  peLueHne BbIro OCHOBaHO Ha MPMEMIEMON OLeHKE OTHOCALLMXCS K Aeny akToB.

B uenom, B ocHoBononaratoLmx peLleHusix no psagy Aen EBponenckuii cya no npasam
YernoBeka, eAVHCTBEHHbIN MeXAyHapoaHbIA cyd, CneunanbHO YNONHOMOYEHHbBIN TOJKO-
BaTb HOPMbI, KacawLmecs cBo6oabl accoLmaLmm, YCTAHOBUI YETKME U KECTKME CTaHOap-
Tbl, TPebyeMble Ang Toro, 4To6bl kakoe-nMbo BMeLLaTenbCTBO B NpaBo Ha cBoboay accoum-
auum 6bino onpaegaHo. bonee Toro, faHHas ceBoboga BkntoyaeT B cebs npaBo co3fgaBaTh
He 3anpeLleHHy 3aKkOHOM accoumaumio. M B KOHEYHOM UTore co3faHHasi accoumaums, uc-
XOAs 13 NpaB ee YNeHoB, Nonb3yeTcs cBoboaon accoumaumu.

Takvum obpasom, Ans Toro YTobbl A4eiCTBOBaTb B COOTBETCTBUU C AA@HHBIMU HOPMaMMu,
rocylapCTBO JOJMKHO YCTAHOBUTL M COBIOAATL NPaBOBOW PEXKM, NMpy KOTOPOM paspelua-
10TCA perncTpaums u pyHKLMOHMPOBaHME IOPUANYECKUX NNL, B paMKaxX HOPM W YCIIOBUNA, siB-
nsaLwmxcs 6naropasyMHbIMU 1 HEOBOCHOBaHHO HE OrpaHWYMBalOLLMMK NPaBO rpaxaaH
npecrenoBaTth CBOU 3aKOHHbIE UHTEPECHI YEPE3 3TW He 3anpeLLeHHbIe 3aKOHOM OpraHu3a-
uun. [JaHHbIN NPUHLMN LOJHKEH NeXXaTb B OCHOBE aHanun3a 3akoHoB, kacatowmxcst HIFO, Tak
Kak, ecrnv AaHHble 3aKkoHbl 6e30cHOBaTENbHO NPENATCTBYIOT co3aaHuto n aerctauo HIO,
OHV JOIMKHbI CYUTATLCS HE COOTBETCTBYOLLMMU MEXAYHapOAHbIM 06si3aTenbcTBaM B cde-
pe «cBoboabl accouyaumny.

MpyMmeHeHue pelueHn EBponenckoro cyaa kK AeAaM, pacCMAaTpUBaeMbiM

B PAMKOX MAKTA

Tak kak cogepxaHue CtaTbl 22 nakTa NpakTUYeckn MAEHTUYHO copepxaHuto Cta-
Tbh 11 EBponevickon KOHBEHUMM, TO cnegyeT nonaratb, YTo CTaThs 22 nakta JOSKHA Ton-
KOBaTbCA TaK Xe, kak n CTatbsl 11 KOHBEHLMW. HECMOTPS Ha TO YTO B pa3nnyHbIX JOroBOpax
CXOJHOE coepKaHue He Bceraa TOMKyeTCst O4MHaKOBO BO BCEX Cryyasix, B JAHHOM cryyae
CYLLECTBYIOT CEPbE3HbIE NMPEAMNOCHINKA AN AEHTUYHOro TonkoBaHus. MNMpeameT o6oux go-
roBOPOB OAMHAKOB, 1 GONBLUNHCTBO MX MOSNOXEHUA MOEHTUYHO, UK coBnagaeT. MHorue no-
NOXEeHWsA NakTa, BKIoYas NornoxeHus, kacaroLmecs cBoboabl accoumaumm, 6binm cosHaTte-
NbHO pa3paboTaHbl Ha OCHOBaHWUK EBponerickor KoHBeHUun. Taknum obpa3omM, HeCMOTpPS Ha
TO YTO peLleHns no Aenam EBponerickoro cyaa HenocpeacTBEHHO He ABNSIOTCA NpeLeaeH-

o
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Tamu 3a rpaHulamu ctpaH —uneHos Coseta EBponbl, y no6oro Apyroro cyaa A0MKHbI ObITh
Cepbe3aHble NPUYUHbI 415 TOro, YTOOb! OH OTCTYNWI OT MPU3HAHHbLIX PELUEeHN JaHHOrOo CyAa,
ABMNAIOLLErocs CTapenluM MeXayHapoAHbIM CYAOM C OPUCAMKLUMEN WCKIIOYUTENBHO B
chepe npas Yenoseka.

*k*

HecMoTps Ha TO YTO CaMu TEKCTbI peLleHnii ABNSIOTCS 06 beMHBIMU U CRIOXKHLIMU ANS
n3yveHns, a1 pekomeHnayto Bawwemy BHumanuio pag pelwennin Kommteta OOH no npasam ye-
noseka 1 EBponeiickoro cyaa no npasam yenoseka. [peanaraemblii nepeBoa TEKCTOB He
ABMAeTCs odumumanbHbIM 1 Obin BbIMOMHEH OPUCTAMU-BONOHTEpamMu Ansa pabotel ObLe-
CTBEHHOro ob6benHeHus «HesaBrcmmoe obLLecTBO NPaBOBbIX UCCEA0BaHUN», KOTOPOE B
CBOI0 04epeb MbICNKMIO cebs B kKayecTBe 3KCNEPTHOWM OpraHM3aLmmn B BOMpocax cBobobl
accounauun.

A Tak xxe pekomeHayto 6polopy «EBponenckme ctaHgapThbl B 06nact cBoboabl 06b-
eANHEHUA», U3aaHHyo Ha pycckom s3bike B 2004 r. (MuHck, «Tecein»). Ana nonyyexuns
npeAcTaBneHns 0 COBPeMEeHHbIX EBPONENCKNX cTaHaapTax B cpepe cBoboab! accoumaumin
0cobbllii MHTEpec NpeacTaBnsieT aBTOPCKUA TekcT npodeccopa [xepemu MakGpariga u
nosnHbIn TekeT « OcHoBOMonaraLWmMx NPUHLMMNOB CTaTyca HenpaBUTENbCTBEHHbIX OpraHu-
3aumn B EBpone».



PELLEHNY KOMUTETA OOH NO NPABAM
YEAOBEKA

J. B. u aApyrue npotne KAHAAbI

3asiBreHmne N 118/1982 ot 18 nonst 1986 1.

3asBurtenu: J.B.,P.D.,L.S., T.M.,D. P.uD. S. (MH1umMansl u3aMeHeHbI; npeacrasne-
Hbl Co30M NpOBUHLMArbHbIX criyxalumx AnbbepTbl Yepes KOpuanyeckuii CoBeT).

Mpeanonaraemble XepTBbI: N1LA, YNIOMSAHYTbIE BbiLLE.
FocynapcTBeHHas ctopoHa: KaHaa.
Oara: 5 aHBapsa 1982 r. (gaTa nogayv nepeBoHa4anbHOro 3asiBneHus).

KomuTeT no npaBam YenoBeka, co3aHHbIN B COOTBETCTBUM co CTaTtbei 28 MexayHa-
POAHOrO NakTa O rPaXXgaHCKUX 1 NONUTUYECKnX npasax, 18 unonsa 1986 r. npuHan cnegyto-
wee:

PelueHne OTHOCUTEABHO AOMYCTUMOCTU XXAAOOBI

1.1. 3aaBuTenu (BKNtoYas nepBoe 3asBrieHne, KoTopoe gatmpyeTtcs 5 sHeapst 1982 r.,
n cemb nocniegyowmnx) — J. B., P.D., L. S., T. M., D. P.u D. S., BbicTynatowue niamsmaya-
NMbHO U B KQYECTBE YNIEHOB MCMONHUTENBHOro komuTeTa Coto3a NpoBMHLMANbLHBIX CryXa-
wmx AnbbepTbl KaHagb!, npeactaBneHbl Co3oM NpoBUHLUMAIbHBIX cryxalumnx yepes Kopu-
[MYECKUI COBET.

1.2. 3asiBUTENM cCbINalTCA Ha 3anpeLleHre 3ab6acToBKU NPOBUHLMANBHbLIX rocyaap-
CTBEHHbIX CryXaLuunx B MPoBMHUMKN AnbbepTa cornacHo AKTy O rocyapCTBeHHoM cryxbe B
AnbbepTe 1977 r. M yTBEPXKOAIOT, YTO TAKOW 3anpeT cocTaBnsieT HapyLweHne KaHagon Cta-
Tbn 22 MexayHapoAHOro nakta o rpaXAaHCKMX 1 NONUTUYECKUX NpaBax.

2.1. Xanoba conepxuT onucaHue cnepytoLwmx cobbitnin. B 1977 r. 3akoHoaaTenbHbIN
opraH npoBuHUMK AnbbepTa B KaHage npuHAn AKT 0 rocyaapcTeeHHon cnyxbe B Anbbep-
Te, rMaBHbIM 00pa3oM C Lenblo yHudukauum 3akoHoaaTenbCcTBa B 06racTu AedTenbHOCTH
rocyfapCTBEHHbIX cryxalmx. AKT, BCTYNUBLUMIA B cuny 22 ceHTabpsa 1977 r., 3anpewaet
yyacTue B 3abacToBKax N, NognagaoLLmx Nof ero perynupoBaHune, u Hanaraet wrpadbl
B cryyasix HecobntogeHust atoro nonoxenus (Ctatbm 93 n 95 AkTa 0 rocyaapCTBEHHON
cnyx6e B Anbbepte, 1977 r.). B cBA3M C 9TM HebnaronpusaTHble NOCNEACTBUSI HACTYNUK
ans 40 000 yneHoB Coto3a.

2.2. B Hos16pe 1977 r. KaHaackuii TpyA,0BOW KOHrpecc oT nMeHu Coto3a rocyaapcTBeH-
HbIX criy>kalmx AnbbepTbl nogan xanoby B Komutet no ceoboae accoumaumn MexayHa-
poaHon opraHusaumu Tpyaa (MOT) o Tom, 4To 06LMIA 3anpeT 3a6acTOBOK roCyAapCTBEH-
HbIX CRyXallux, cogepxaBLumMica B AKTe O rocygapCTBeHHomn cnyxbe B Anbbepte He
cooTBeTcTBYyeT CTatbe 10 Cornawenuss MOT Ne 87 (a), Tak kak 3TO 3Ha4YUTENBHO OrpaHnym-
BaeT BO3MOXHOCTb MPOdhCO30B COAENCTBOBaTb M 3aliuliaTb MHTEPECHl CBOMX YIEHOB.
McTtubl gobasunu, 4To «Takoe orpaHuveHune ocnabnset gencrene Ctatein 3 n 8 Cornawle-
Hus Ne 87». B poknage, ogobpeHHom MOT B Hosi6pe 1978 r. (aeno Ne 893), KomuteT no
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cBoboAe accoumaummn Npeanoxun npasuTenscTBy [Anb6epTbl] paccMoTpeTb BO3MOXHOCTb
BHeCeHWs nonpaskn B AKT 0 rocyaapcTBeHHow cryxbe B AnbbepTe, KacatoLlencs Toro, 4To
3anpeT npoBeAeHVs 3abacToBok OyAeT pacnpocTpaHATLCA TOMBKO Ha Te Cnyx0bl, KOTopble
MMetoT 6oMbLLYI0 3HAYUMOCTb.

2.3.B 1979 r. B MOT 6bina nogaHa BTopas xanoba tem xe nctuom ot umenn Cotosa.
B cBoem 3amevaHunn npaBuTenbcTBO AnbbepTbl BbIpa3no Hecornacue ¢ pekoMeHpgaumen
MOT 1978 r., yTBepxaas, 4To «XOTS HeKoTopble CryxObl MOryT UMEeTb BonblUyo 3HaYK-
MOCTb, YeMm apyrve, B obwem, Ans niogen Anbb6epTbl rocyaapcTBeHHoe obcnyxvBaHue
npeaocTaBnseT ycrnyru, pasyMHON anbTepHaTBbI KOTOPbIM HET». B cBoem goknage Komu-
TeT no cBoboAe accoLmaLuy MOBTOPUI PEKOMEHAALIMIO, COAEPXaBLUYIOCS B €ro NepBoM OT-
yeTe CO criefyloWwmnM obbscHeHWeM: KOMUTET MpuHAN BO BHUMaHWE 3Ty MHAOPMaLMIO.
B cootBeTcTBUM co CTaTtben 3 CornawleHnsi Ne 87, npodcoto3Hble opraHmM3aLmm, Kak 1 opra-
HM3aumn pabounx, cosgaBaemble C Liefblo COAENCTBUSA U 3aLUMTbl UHTEPECOB, CBSA3aHHbIX C
npodeccrnoHanbHon aeatensHocTblo (CtaTes 10), BNpaBe paspabaTtbiBaTb CBOM Nporpam-
Mbl 1 OPraHN30BbIBaTb CBOK AeATENbHOCTL. KoMuTeT Bceraa npusHasan npaBo Npoghcoto-
30B Ha 3a6aCTOBKY 3aKOHHbIM U AeCTBUTENbHO HEO0OX0AMMbIM CPEACTBOM, C MOMOLLIbIO KO-
Toporo paboyne MOryT 3aLlumLaTe CBOV NpodeccroHanbHble MHTepeckl. KomuteT npusHan,
4TO 3a6aCTOBKM MOTYT ObITb OrpaHUYeHbl U faxe 3anpeLleHbl B rocy4apCTBEeHHbIX Cryxobax,
MMeoLMX BONbLLYI0 3HAYMMOCTb UMK ABMASIOLLMXCS KIMHOYEBbIM LLIEHTPOM 3KOHOMUKK CTpa-
Hbl, B CBSA3M C TEM Y4TO MpekpalyeHne paboTbl TakmMx Cry0 MOXET NPUYUHUTL CEPbE3HBIN
Bpea obuiectBy. CooTBETCTBEHHO KOMUTET NpUAEpKUBaETCs TOUYKMN 3PEHNS, YTO B HACTOSA-
LLeM Aene HeyMeCTHO CTaBWTb BCe OOLLECTBEHHbIE YUpexXaeHns, noanaaatoLime nog pery-
nuposaHue AkToM 1977 r., Ha OQMH N TOT Xe YPOBEHb NPU NPUMEHEHMM 3anpeTa Ha nNpoBe-
AeHvie 3abacToBok. Tak, MOXXHO MPUBECTU MPUMEP, Ha KOTOPbIN COCNANMUChb UCTLibI, O TOM, YTO
Liquor Board Anb6epTbl He siIBNsieTcs Tow crny06oM, rae 3abacToBkM AOMKHBI 3anpeLLaTbes.

2.4. B 1980 r. 6bina nogaHa TpeTbsi xanoba B KomuteT no ceoboae accounaumm Ka-
HaACK1M TpyAoBbIM KOHrpeccom. KomuteT no csoboge accoumaummn pekomeHgosan Mpasu-
TenbcTBY KaHazbl TO Xe, Y4TO 1 paHblue, 8 UMEHHO, YToObl NpaBuTenbCTBO AnbbepThbl «pac-
CMOTpErno BO3MOXHOCTb BHECEHMS MonpaBku B AKT O rocyAapCTBeHHOW cnyxbe B
AnbbepTe, YTOOLI OrpaHNYMTLCSA 3aNPETOM Ha NpPoBeAeHNe 3a6acTOBOK B Tex cchepax aesi-
TenbHocTK (cnyx6ax), KOTopble MMET CyLlECTBEHHOE 3HayeHWe B CTPOroM (MpsMOM)
cmbicne atoro cnosax (b). B 1983 r. B pesynbTaTte 3TOro pelueHus B AKT O rocygapCTBEHHON
cnyx6e Oblna BHeCEHa Nonpaska, kacalLLasics UCKIMIOYeHNs M3-No4 AeNCTBUSA JaHHOTO Ak-
Ta Liquor Board AnbbepTbl. OTO eANHCTBEHHOE MPEeAnpUsTAE rocyAapCTBEHHON (hOPMbI
CcOoBCTBEHHOCTH, B OTHOLLEHWM KoToporo KomuTeT no ceBoboae accoumaunm caenan cneuna-
NbHYIO OFOBOPKY MPW U3y4YeHUn YyNoMsHyToro AKTa (C).

2.5. Coto3 Takke uHuUMmnpoBarn cyaebHoe pa3bupatenbcTBo B OAMOHTOHE B 1979 T.
unu B Havarne 1980 r. (gata To4HO He ycTaHoBrneHa). Coto3 nogan uck B Cya Koponesckon
CkaMbyu AnbbepTbl Ha OCHOBaHWUM TOTO, YTO HEKOTOpbIe nonoxeHns Akta 1977 r. npoTneo-
peyaTt MexayHapogHOMY MpaBy W, TakuM 0bpasoM, ABNATCA HeAeNCTBUTENbHbIMU. JTO
3asiBneHve 6bino npeacTtaeneHo nytem MNpeanoxenus o aswxkenun (Originating Notice of)
Ons onpefenexHust rmaBHbIM 06pa3oM crneayroLLMx BONpocoB.

a) Hapywaem nu Akm 1977 2. MOTHOCMbIO UnU Yacmu4yHO MexOyHapOOHbIe Mpaso-

eble obsizamenbcmea KaHaobi?

b) Bbina nu nposuHyus Anibbepma yrnonHoMoYeHa Ha MpuHAmMue akmos, Hapywarto-

wux mexoyHapoOHble npasosbie obsizamenbscmea KaHaob!?

¢) Bbin nu Akm 1977 2. ultra rites 3akoHodamesnbcmeom rposuHyuuU Anbbepma?

2.6. B TeueHne cnywannii 4o BbIHECEHNS pelueHns npeacTasuTenu Cotosa 1 npasu-
TenbcTBa AnbbepTbl NpeaocTaBmnmn cBov 06bscHeHus no geny. 5 uonga 1980 r. cyaeent Cy-
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na Koponescko Ckamby Anb6epTbl 6bI10 BbIHECEHO PeLLeHMe MO BbilLenpuBeaeHHbIM BO-
npocam. Cyabsi pewwun, yto AKT 1977 r. He Hapywan HM B LEeNIOM, HM B 4acTHOCTU
MexayHapoaHble obszaTenbcTBa KaHaabl: AKT He Obin ultra rites 3akoHoAaTenbCTBOM Mpo-
BUHUMU AnbbepTbl; M NO3TOMY C Y4ETOM BhlLLECKA3aHHOTO HET HEOBXOAMMOCTU OTBEYaTb
Ha Bonpoc, 6bina N1 AnbbepTa ynonHoMoYeHa Ha n3faHne 3aKOHOB, HapyLUAKLLMX MeXay-
HapoHble ob6sa3aTenbcTBa Kanaabl. Coto3 nogan anennsauuio Ha pelleHve cyabu B Anen-
NAUMoHHbIN cya AnbbepTbl. Anennsuns 6eina oTknoHeHa 21 ceHTabps 1981 r. Torga Coto3
obpaTuncs B BepxoBHbIi cya KaHaabl 3a paspelueHMemM Ha nepecMoTp pelueHust Anenns-
LMoHHoro cyaa AnbbepTbl. 23 Hosbpst 1981 r. BepxoBHeI cya KaHaab! oTkasan B paspelue-
HWUW Ha anennaumio.

2.7. Coto3 NnpoBMHUManbHbIX crnyxalmx AnbbepTbl yTBEpXaan (Bo Bpemsi nogayuu 3a-
saBneHust 5 aueapsi 1982 r.), 4To BCe JOCTYMHblE BHYTPEHHUE cpeacTBa Gbinm ncyepnaHbl.

3. B cBoeM pelueHun ot 8 utonsa 1983 r. paboyas rpynna Komuteta no npasam yerno-
Beka nepegana 3asiBfieHve B COOTBeTCTBUM ¢ npasunom 91 MNMpoueaypHbix NpaBun rocygap-
CTBEHHOW CTOPOHE, 3anpoCcuB Npu 3TOM NpeAoCcTaBleHne NHopMaLMmn 1 3aMevaHuii, kaca-
IOLLMXCS BOMpOca AOMYCTUMOCTM XKanoobl.

4.1. B cBoen HoTe OT 6 aBrycTta 1984 r. rocygapctBeHHas cTopoHa inter alia yTBepxaa-
na, yto «KomuteT no npaBam YernoBeka AOMKEH NPUHATb PELLIEHWE O HEAOMYCTUMOCTM Xa-
nobebl, ecnu:

a) amo Heco8MecmuMo C yCri08UAMU nakma;

b) eorpoc, c KomopbIM c8s3aHO 3Mo 0610, yXKe paccMampusaemcs coeiacHo rpouye-

Odype mexAyHapoOHO20 pa3bupameribcmea Ulu 1o HEMY YXe 8bIHECEHO PeLUEHUE;

c) 3asieumernb He ucyepnasn ece docmynHble 8HympeHHuUe cpedcmea.

MpaBuTenbcTBO KaHaabl nocne neperoBopoB C NpaBuUTENbLCTBOM NPOBUHLMY Anbbep-
Ta cumMTaeT, YTo xanoba He COOTBETCTBYET 3TUM TpeboBaHUsiM 1 noaTomy KomuteTty cnefy-
€T NPUHSATb peLleHne 0 ee HeJonyCTUMOCTHU.

4.2. OTHOCUTENBHO COOTBETCTBUS Xarnobbl yCNoBUSIM NakTa rocyaapCTBEHHas CTOPO-
Ha yTBepxaana:

«CTtaTbs 3 [lononHuTensHOro npoTokona k MexayHapoaHOMY NakTy O rPaxKAaHCKUX 1
NONMUTUYECKNX NMpaBax ycTaHaBnNMnBaeT, 4To KoMuTeT No npaBam YernoBeka JAOMMKEH cuntaTb
HefonycTUMoW Nniobyto xanoby, KoTopasi, CornacHo CyLLeCTBYHOLLIEMY NPOTOKOIY, HE OTBe-
yaeT TpeboBaHusM nakTa. MNpaButenscTBo KaHagbl cuutaeTt, 4yto naparpac 1 Ctatbu 22
MexayHapoaHoro nakra o rpaxgaHckvx U NOMMTUYECKMX NpaBax He rapaHTUpyeT NpaBo Ha
3abacToBKy, U B pe3ynbTaTe 3TOro Hactosiwasi xxanoba siBnseTca HegonycTumon ratione
materiae».

«B naparpade 1 Ctatbu 22 MexayHapoAHOro nakra o rpaxxaaHCcKUX 1 NonMTUYECKUX
npaBax HeT yNoMVHaHWs o npaBe Ha 3abacToBky. MNpaBuTenbcTBO KaHaabl nonaraet, 4to
OTCYTCTBME 3aKPENIEHMs 3TOro NpaBa 0CobeHHO BaxHO B cBeTe naparpada 1(d) Ctatbun 8
MexayHapoaHoro nakta 0 9KOHOMMWYECKUX, CoLManbHbIX U KyNbTypHbIX MpaBax, kotopas
npu3HaeT npaBo Ha 3abacToBKy».

«Takum obpasom, noka TpeboBaHWUs rocyapCTBEHHOW CTOPOHbI COOTBETCTBYIOT Na-
parpadyy 1 Ctatbu 22 nakta, kKoTopasi pa3peLuaeT 1 NpeaoCcTaBnsieT BO3MOXHOCTb 415 OCy-
LLIeCTBNEHNS AeNCTBUI NPOMCOO30B, HAaNPaBeHHbIX Ha 3aLUMTy NPOMECCUOHANbHbIX NH-
TEepecoB CBOWUX YrEHOB, HapylLeHue nakTa oTtcytcTByeT. C yenbto ycuneHus agpghekma
ucrionHeHus amou obsi3aHHocmu 2ocydapcmeeHHasi cmopoHa ce80bo0Ha 8 eblbope
cpedcmey.

«B paHHOM pene eOVHCTBEHHbIM apryMeHTOM 3asiBUTENs SIBASIETCS TO, YTO AKT
1977 r. HapywaeT naparpad 1 Ctatbu 22 nakTa, TaK kak 3anpeLyaeT nposefeHve 3abacto-
BOK B NPOBUHLMAnNbHbIX roCyAapCTBEHHbIX criyxbax. OaHako He 6bIno npegocTaBneHo ap-
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rYMEHTOB MO MOBOAY TOro, MoYeMy Mpu 3anpeTe Ha npoBefeHve 3abacToBok B AnbbepTe
HeT BO3MOXHOCTW MPeAoCTaBlieHnsl 3aliMTbl MPOMECcCUMOHaNbHbIX MHTEPECOB YIEHOB
npodpcoto3os. Komutety cnegyeT npusHath To, 4YTo naparpad 1 Ctatbu 22 nakta npego-
CTaBnsieT NpaBo Ha 3abacToBKYy M MOITOMY PAaCXOAMUTCH C YCMOTPEHUEM rocyfapcTB, CBs-
3aHHbIM C BbIODOPOM CPeACTB, KOTOPbIE OHM CHUTAIOT Hanbonee NOAXOAAWMMMN ANS OCyLle-
ctBrneHus naparpacgpa 1 Ctaten 22. B cooTBeTcTBUM C 3TMM xanoba HecoBMecTuma C
ycnosusamMu naparpada 1 Ctaten 22 nakta. 3Ta cTaTes He TONLKO HE NPU3HAET npasa Ha
3abacToBKy, OHa pa3speluaeT [ocyaapcTBy CamoMy BblOUpaTh, kak MPUTBOPUTL B XKU3Hb (pe-
anu3oBaTb) NpaBo [Kaxa4oro] co3gaBaTh NPOdCOO3bl U NPUCOEANHATLCS K HUM AN 3aLLnTbl
cBoux uHTepecoB. NoaTtomy, MNpaButenbcTBO KaHaabl cuMTaeT HaCTOsLLYO xanoby Heao-
NyCTMMOI Ha OCHOBaHWN HECOBMECTMMOCTU C NomnoxeHusamMm MNakra».

4.3. OTHOCHTENBHO lis pendens MHeHWe rocyfapCTBEHHOW CTOPOHBI crnefytoLLee:

«Maparpad 2(a) Ctatbu 5 [JononHutensHoro npotokona k MexxayHapogHoMmy nakTty o
rpaxaaHCKuX U NONUTUYECKUX NpaBax rnacuT, 4To KomuteT He ByaeT paccmaTtpuBaTh UHAM-
BMAYyanbHYt0 anoby Ao Tex nop, noka He OyAeT yCTaHOBIEHO, YTO 3TO Xe AeNlo He pac-
cMaTpuBaeTCsa COrnacHoO Apyrovi mpoueaype MexayHapoaHoro pasbupartensctBa unm no
HeMy y)Ke He BbIHECEHO peLLeHne B COOTBETCTBUM C NpoLieypor MexayHapoaHoro pasbu-
paTenbcTBa. MNpaBuTenscTBo KaHaasl nonaraeT, YTo pe3ynbTaToM npoLeaypbl, UHULUMPO-
BaHHOW OT nmeHun Cotosa lMpoBuHUmanbHbix Cryxawmx AnbbepTbl nepes Kommutetom no
cBoboge accouyunauuu, aBnseTcs lis pendens ¢ MOMeHTa, Korga npoieaypa nogpasymeBaeT
ncnonb3oBaHne Apyrov npoueaypbl NogayM MexayHapoaHOMN xanobbl vnu paspelueHns
fAena v korga Aeno, HaxoAsieecs Ha paccMoTpeHun KomuteTa, SBNsSeTcs TeM Xe, YTo U To,
rno KOTOpPOMy 3arnpalumMBanocb MHeHne KoMmuteTa no npaBam YenoBekay.

«CornacHo naparpady 2(a) Ctatbu 5 lononHUTENbLHOrO NPOTOKONA, A4S TOro YToobI
nopatb xanody B KomuteT no Ceoboae accounaummn MOT, Heobxoaumo, 4Tobbl 6bina npe-
AycMoTpeHa Apyrast npoueaypa MexayHapoaHoro pasbupartenscTBa Unv BblHECEHUS pe-
weHwus. Mo MHeHuto npasuTenbcTBa KaHaabl, cneuuanbHbiM MEXaHU3MOM MO 3aLuuTe CBO-
6oagbl accoumauun, cosgaHHbiMm MOT B 1950 r., B nNpogofmKeHMe cornalleHus c
OkoHomuyeckum n CoumnansHbim CoBeTom OOH saBnseTcs crneaytowas npoueaypa...»

«3Ta npoueaypa, NogobHO TOW, B COOTBETCTBMU C KOTOPOM pabotaeT KomuteT no
npaBam Yenoseka, U Noapa3yMeBaeT To, YTO xarnobbl NonyYeHsbl, paccrnefoBaHns Nponsse-
[eHbl ¥ pekoMeHZaumn caenaxbl. ECTb pasnuyns mexay aTMu AByMst CUCTEMaMU, HO OHU
He 3aTparvBatoT CyLHOCTb creumansHon npoueaypbl MOT».

«[laxe ecrnu npoueaypbl ObINM HaYaTbl ABYMSt MEXAYHapOAHbIMM OpraHamu, xanoba
HeJoMnycTMa ToNbKO B COOTBETCTBUM ¢ naparpadom 2(a) CtaTten 5 [lononHUTeNnsHOro npo-
TOKONa, ecnu 3Ty ABa opraHa paccrnenyloT ogHo v To xe feno. MNpasutenscTBo KaHagbl
cuMTaeT, YTO Takas CUTyaLusi UMeeT MeCTO B JAaHHOM [eney.

«B xanobe, nogaHHon B KomuteT no ceoboae accoumauum [Cm. NyHKT 5.2 Hwke), 3as-
BUTENb yTBEpXaaeT, 4to AKT 1977 1., oencTByoWwniA B NpoBrHUMM AnbbepTa, He B COCTOsI-
HWK yCTaHOBWTL GecnpucTpacTHoe NpMMMPEHne 1 npoLeaypy apbuTpaxa B kayecTse alb-
TepHaTuBbl 3abacToBkam, NoaToMmy npaBuTenbCcTBO KaHagbl HapywaeT obssatensctsa
cornacHo Cornatienuto Ne 87. B cooTBeTcTBUM ¢ naparpadoM 1 Ctatbelt 22 nakrta xanoba
HanpaBsrieHa Ha Npu3HaHune Toro, YTO 3Ta CTaTbs 3aKpennseT NpaBo Ha 3abacToBKy, U NO3-
ToMy AKT HapyLlaeT MexayHapoaHble obasatenscTBa KaHaabi».

«Llenu atux AByx xanob noeHTUYHbI. B 06omx criyyasix 3asiButens NpoCUT NpUsHaHus npa-
Ba Ha 3ab6acToBKy, XOTs1 B OAHOM Crly4ae MeTof sIBMSETCS NPsSIMbIM, @ B APYroM KOCBEHHbLIMY.

«[lMo mHeHuto npaButenbcTBa KaHaakl, ecnu Obl 9T0 Aeno obcyxaanock B Komutete
no npaBaM YenoBeka, TO OHO dakTU4Yecky Bbino Bbl CBA3aHO C TEM >Ke BOMPOCOM, KOTOPbIN
cevvac paccmaTpusaetcsi B KomuTeTe no csobope accoumanmnmny.
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Kak 66110 paHee ycTaHOBMNEHO, NpaBUTENbLCTBO KaHaabl cCHMTAET, YTO NaKT He NpusHa-
eT nNpaBo Ha 3abacToBky. Ecnn 661 KoMuTeT He OTKNOHWN 3Ty xanoby Ha OCHOBaHUW HECO-
BMECTMMOCTU C NaKTOM, 3asiBUTESb JOMKeEH Obln Obl NnokasaTb, novemy 1 kak AKT 1977 r. Ha-
pywan naparpad 1 CraTtbu 22 nakta. [nsi 3T0ro HEO6XOAMMO NpPUOErHyTb K TEM Xe
06bACHEHUsIM, KOTopble BbINv NpeAcTaBneHbl Ha NpeablayLemM obeyxaenun. Mo aTon npu-
YnHe npasBuTenbCcTBO KaHafbl mocrne KOHCynbTauuMn C NpaBUTENbCTBOM MPOBUHLMM Anb-
6epTa peLumnno, YTo aTo cnyyan lis pendens v 4To xanoba fomkHa ObITb NPU3HaHa HeJonyc-
TUMOI B COOTBETCTBUM € naparpacdom 2(a) Ctatbm 5 [JononHUTENBLHOrO NPOTOKOMa.

4.4. OTHOCMTENbHO BOMpOCAa UcHeprnaHua BHYTPEHHUX CPeAcTB rocygapCTBEHHas
CTOpOHa yTBepXxpaana:

«3aaBuTenb 4O NoJavn AaHHOW Xanobbl «6pocun BbI30B» KOHCTUTYLIMOHHOW 3aKOH-
HocTu nonoxeHwuin Akta 1977 r., He paspeLuatoLmx 3abactosky, nepen Cynom Koponesckoii
Ckambu npoBuHUMKU AnbbepTa. Pelwenne no geny Cuxknep C. J. Q. B. Coto3a npoBuHLMa-
NbHbIX cnyxawmx AnsbepTbl 1 Opyrux, n Koponesckoe npaBo AnbbepTbl NOKa3biBaeT, YTO
3TOT BbI3OB Ha3npoBancs Ha NOHATUM pasfeneHus MOoSIHOMOYMIA Mexay deaepanbHbIM 1
NPOBMHLMANbHBLIM YPOBHAMM NpasrieHns B Npefenax kaHaackon dpegepauumn. B ocHoBHOM
ncTew, yTBepxaan, YTo MexayHapogHoe NpaBo Npu3HaeT 3a BCeMU NLamu, COCTOALLMMMN
Ha rocyfilapcteeHHol cnyxbe u B Tex chepax AesiTenbHOCTU (cryxbax), KoTopble UMEIT Cy-
LLleCTBEHHOE 3HayveHne, NpaBo Ha 3abacToBKy, M TO, YTO, COrnacHo kaHaackon KoHcTuty-
uun, Tonbko dbeaeparnbHoe MpaBUTENLCTBO MO0 M34aBaTb 3aKOHbI, MPOTUBOpeYallme
MexayHapogHoMy npasy. [Monoxerus bunna o npasax Anb6epThl, KOTOPbIE HanpaBneHsbl
Ha 3awuTy cBoboabl accoumaummn, He Bbinu ynoMsHyTbI».

«Korga 3assutens npocun BepxoBHbin cya KaHagbl paspeLumTb NepecMoTp peLleHunst
AnennsaumMoHHoro cyaa, HeobxoAMMo BbINo yKkasaTb Ha TO, YTO anenssuns OCHOBbIBAeTCA U
Ha MonoXeHnsx o cBoboe accouymauumy, 3akpenneHHbix B bunne o npaBax Anbbepthbl. bbl-
No 3asBNeHo 0 TOM, YTo bunnb 0 NpaBax AOMKEH TOMKOBATLCS B CBETE MeXAYHapOAHbIX
obs3aTenbCTB KaHaabl, KOTOpble NPKU3HatOT NPaBo Ha 3a6acToBKy 3a CryXaLLyMu npeanpu-
SATUI He 06a3aTenbHO rocygapCcTBEHHOM (hOpMbl COOCTBEHHOCTU. He fokasaH ToT dakT, 4To
nornoxeHue o ceobope accoumaumn, 3akpenneHHoe B bunne, camo no cebe npegocrasnseT
npaso Ha 3abacToBky. [lanee B npoLiecce pa3bupaTenbcTBa 3asBUTENb Cy3WIT anennsauumio.
BrnocnencTeum TpeboBaHue, kacatoleecs nonoxeHu Akta 1977 r., He NPeAoCTaBMSAOLLNX
npaBo Ha 3a6acToBKy, He NPeAbABNSANOCh. FICHO 1 TO, YTO Koraa 3asBuTesNb NodaBarn 3asB-
neHne, He BbINy ncyepnaHbl BCce BHYTPEHHNE CpeacTBa 3aLnTbi».

«MpaBuTenbcTBo Kanaabl yka3arno, 4To 3asB/TENb B HACTOSLLEE BPEMS NPOJOImKaeT
npeaocTaBnATe TpeboBaHna NpoTuB nonoxerut Akta 1977 r., He NpeAoCTaBRAOLWMX Npa-
BO Ha 3abacToBKy, Ha ocHoBaHuW nogpasaena 2(d) kaHagckon XapTum npae u cBo6os [cm.
NyHKT 5.3 Hke]. 3TO NOnoXeHne rnacut:

2. Kaxabii umeeT cregyiolime oyHaaMeHTanbHble CcBO0ObI:

d) Ceoboda accoyuayuu.

«Bonpoc, cBA3aHHbIN C TeM, NpeaocTaBnseT nn ceoboaa accoumaumnm npaso Ha 3aba-
CTOBKY npodpcoto3aM 1 ux uneHam, He paccmaTpusarncs BepxoBHbiM cygom KaHagbl, ero
paccMOTPEHUEM He 3aHMManucb CyAbl HU3LLEN MHCTaHUMN B COOTBETCTBUWN C KaHaOCKUM
Bunnem o npaBax unv bunnem o npaeax Anb6epTbl. OgHako B COOTBETCTBUM C XapTuel Bo-
npoc cBs3u Mexay cBob6oAoN accoumauum v NpaBoM Ha 3a6acToBKy Obin NpeAcTaBreH cy-
Aam ans cyaebHoro paccMoTpeHust U Ha dedeparnibHOM, U Ha NPOBUHLMANBHOM YPOBHSIX.
M3-3a BaXkHOCTM BOMNpOCa M NPOTMBOPEYMBON CyaebHOM nHTepnpeTaumm, BepositHo, Bep-
XOBHOMY cyAy KaHaabl, KOTOPbIV B KaHafACKON dheaepaumnmn SBnseTca nocneaHen cyaedHomn
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VHCTaHumen n ans degepansHom, U AN NPOBUMHLMANbBHOW lopucankuum, OyaeT npegocras-
neHa BO3MOXHOCTb BbIHECTU CyebHOe peLLeHne No 3ToMy BOMPOCY».

«Tak kak Coto3 rocyapcTBeHHbIX criyalmx AnbbepTbl He ucyepnan BHYTPEHHWE
cpefcTBa 3almMThl 40 NpefocTaBneHus xarnobbl B KoMUTET No npaBaM YernoBeka U Tak kak B
HacToswee Bpems Cya Koponesckon Ckambn AnbbepTbl paccmaTpyBaeT 3asiBfieHne no To-
My e caMOMy BOMpocCy, NpaBMUTeNbLCTBO KaHaabl nonaraeT, 4To xanoba JormkHa ObiTe npu-
3HaHa He[oMyCTUMOW B COOTBETCTBUM C naparpadom 2(b) Ctatbu 5 [JononHUTENbHOro Npo-
Tokona k MexayHapoAHOMY NakTy O rpaXaAaHCKUX U MONIUTUYECKMX NpaBax».

5.1. B cBOMX KOMMeHTapusix kK npasuny 91, aatnposaHHoMy 2 nioHsa 1986 r., 3asBute-
NV NPEACTaBUIN TPU MaBHbIX BO3PAXEHWS NPOTMB rOCYyAapCTBEHHOW CTOPOHbI B OTHOLLIE-
HUWM JOMYCTUMOCTM kanobbl. CHavana oHW yTBEPXAatoT YTO kanoba AenNCTBUTENbHO CO-
BMecCTMMa C YCIOBUSIMM MakTa, u obpawatotca Kk naparpadgy 3 Cratbu 22, KOTOpbIN
yCTaHaBnM1BaeT, YTO «HUYTO B 3TON CTaTbe He JOMKHO pa3peluaTb rocy4apcTBaM B COOT-
BeTcTBUM ¢ KoHBeHumern MOT 1948 r. oTHocMTenbHO cBO6OALI accoumnaLmm n 3awmTbl npa-
Ba Ha opraHu3aumio [CornaweHne Ne 87] npumeHATb 3akoHoAaTeNbHbIE MEPbI, KOTOPbIE Ha-
Hecrn Obl yuwep6 nnv no3Bonunmn Obl NPUMEHSITb 3aKOH Takum 06pa3om, YTobbl HaHeCTH
yuepb rapaHTvsM, NpeaycMOoTpeHHbIM B 3To KoHBeHLUMN» . OHM yTBEPXKAAK0T, YTO OTKa3 B
npefocTaBreHnn npaesa Ha 3abacToBKy HaHeceT yliepb rapaHTusiM, NpeayCMOTPEHHbLIM
Cornawexnem MOT Ne 87. Kpome Toro, npu nHTepnpeTtauuu naparpada 1 Ctatbun 22 nakta
HeobXoAuMO y4yecTb Opyrue mexayHapoaHble AOoKyMeHTbl, Bkmtovas CornaweHve MOT
Ne 87, koTopoe coaepXuT NpUHLMMNbBI cBOOOAbLI accoumaLmn B MeXAyHapoaHOM MnpaBe.

B psige peweHnii KomuteTa no ceoboae accoumnaumm MOT roBopuTcst 0 TOM, YTO npa-
BO Ha 3abacToBKy npoucxoauTt u3 nonoxeHusi ctatbn 3 Cornawexuss MOT Ne 87 u yto ato
SIBNSIETCS HEOOXOAMMbBIM CPeACTBOM, C MOMOLLBIO KOTOpPOro paboune MoryT peanu3oBbl-
BaTb U 3auLaTh CBOM NpodyeccuoHarsbHble MHTepeckl. B YacTHOCTH, 3asBUTENN ykasbiBa-
10T Ha TO, YTO B YeTbIpex Aenax Komutet no cBoboae accoumaLmm paccMoTper NoNoXeHus
Akta 1977 r. 1 0GHapyXun, YTo 3TOT AOKYMEHT HE COAEPXKMUT rapaHTuii ceoboapl accouma-
uun, cogepxasumxcst B CornawwexHun Ne 87. KomuteT no cBoboge accoumaumm cooTBeTCT-
BEHHO obpaturncsa ¢ TpeboBaHNEM K KaHAACKOMY MPaBUTENbCTBY O «MOBTOPHOM PaccMOT-
PEHUN COMHUTESbHbBIX NMOMOXEHWN C LENbio OrpaHnyYnTb 3anpeT Ha 3a6acToBKy Ans Cryxo,
nmetoLmx ocoboe 3HayYeHre B TOYHOM CMbICIe crioBa». KOMUTET aKkcnepToB No npumeHe-
HUIO cornalueHuii n pekomengauuii MOT noaTeepAuMn BaXHOCTb Npasa Ha 3abacToBky Ans
cnyx6, He NMeoLLMX 0CODOro 3HaYEHUS.

5.2. B OTHOLEHNM BO3paXeHUs1 roCyAapCTBEHHOWN CTOPOHbLI O TOM, YTO BOMPOC UCCreno-
Barcsi CormacHo Apyrovi npoleaype MexayHapoaHOro paccriefoBaHus Unv paspeLueHnst aena
(cm. naparpad 4.3), 3asiBUTENV yTBEPXKAAKT, YTO Aero Mo xanobe, npeacTaBneHHon KaHaackum
TPYOOBbLIM KOHFpeccoM OT uMeHu Coto3a NpoBUHLMANbHBIX criyxalumx Ansbeptsl B MOT, He
paccnegyeTcs ¢ Tex nop, kak obiro 3akoH4eHo paccnegosaHve MOT B 1985 r. 1 6binv caenaHbl
pekoMeHaaLmmn No paspeLleHunto pasnuunii Kommtetom no ceoboae accoupaumm. AT peKOMeH-
hauum, kak obaBnsoT 3asBUTENW, UTHOPMPOBANUCh MPaBUTENBCTBOM NPOBUHLMK AnbbepTa.

5.3. B oTHOLLEHNM BOMpOCa ncYepnaHusi BHYyTPEHHWX CPEACTB 3asiBUTENUN yTBEpXKAa-
10T, YTO BCE AOCTYIMHbIE BHYTPEHHME CpeacTBa Obiny AENCTBUTENBHO UCHepnaHbl. B yacTHo-
CTU, 3asiBUTENN OCMapvBalOT YMECTHOCTb YTBEPXKAEHWUSI rOCY4apCTBEHHOW CTOPOHbI (CM.
naparpad 4.4) o Tom, 4To UX 06bACHEHUS Nepe KaHaACKUMK cyaaMu Bbinu yxe obbsicHe-
HuI nepen KommnteTom no npaBam YernoBeka, OO bSICHSA 3TO TEM, YTO, «TaK Kak KaHaackve
CyAbl peLunnu, YTo He BbINo H1KaKOro npaea Ha 3abacToBKy [Ans rocyiapCTBEHHbIX Cryxa-
LMX B NpoBuHLMKN AnbbepTal, To pelLeHre Bonpoca 0 HageneHny Ny npaBom bbiTb UCTUa-
MU Oblif, KaK OHW YTBEPXKAAlT, AOCTUTHYTO». B OTHOLLEHUN yTBEPXKAEHMS rOCY JapCTBEHHOMN
CTOPOHbI 0 TOM, 4TO C0t03 MPOBMHLMAIBHBIX CryXalmx Anb6epTbl paccmaTpmBaeT 3TOT BO-



PeLermns Kommreta OOH ro npasam YyeaoBeka

npoc B COOTBETCTBUM C KaHaACKon XapTven npas u cBOOOA, 3asiBUTENN yKa3blBatoT, YTO BO
BpeMsi nogaudn nocriegHen xanobel B KomuteT no npaBam vyenoseka 5 sHaps 1982 r. Xap-
T™MA npae u ceobop He BCTynuna B cuny. Mocne Toro, kak XapTtusa Obina nposoarnalueHa
17 anpens 1982 r., Coto3 NpoBMHLMAnNbHbIX crnyxawmx Anb6epTbl, 04HaKO, NPeabsBMI UCK
B Cyn Koponesckon Ckambn B AnbbepTte Ans o6bsSBNEeHUS TOro, YTO HEKOTOpPbIE MONoXe-
Hua AkTa, BKMovas 3anpelleHve 3abacToBku, NPOTMBOPEYUNY rapaHTusam csoboapl acco-
Luunaumm, cogepxasLummcs B cekumn 2(d) XapTtum. 29 cdbepans 1984 r. npoBuHUns Anbbep-
Ta nepepana HeKoTopble BOMPOCH! HA pa3pelleHne B AnennsumoHHbIn cya AnbbepTbl u
npuocTaHoBuna pasbupatenscrBo, MHULMMpoBaHHoe Coto3om Anbbeptbl. 17 Oekabps
1984 r. AnennsaumoHHbIv cya AnbbepTbl BbipaboTarn CBOK No3vumio no psay Bonpocos. [Mo-
aTomMy Coto3 AnbbepTbl 06paTuncsa B BepxoBHhI cya KaHaapl, KOTOphbI pacnonaran obcto-
saTenbcTBaMu obxanosaHus 28 n 29 uoHs 1985 r. BepxoBHbIvi cyn KaHagbl oTknagpisan
NPUHSITUE peLLeHns No 06XanoBaHWUIo U 40 HAaCTOSILLEro BPEMEHU He BbiHEC pelueHune. 3as-
BUTEN CUMTAIOT, YTO «B TO BpeMs kak KomuTeT no npaBam YenoBeka MOXET OTNOXUTb Aa-
nbHevillee pacCMOTPEHNE 3TON xanobbl 40 Tex nop, noka BepxoBHbi cya KaHaabl He Bbl-
HeceT pelleHune, xanoba He JOMKHa paccMaTpuBaTbCA Kak HeAomycTMmas no npuyvHe
HeuncyepnaHus BHYTPEHHUX CPEACTBY.

6.1. o paccmoTpeHusi ntoboro TpeboBaHus, cogepkasLuerocs B xanobe, KomuteT no
npaBaM 4enoBeka, B COOTBETCTBUM C npaBunom 87 [MpoueaypHbIX NpaBun, OOIMKEH pe-
LWNTb, AOMNyCTUMa nun xanoba cornacHo [JononHnTensHOMy nNpoTokony k MexayHapoaHoMy
NaKTy O rpaXAaHCKNX 1 NONMTUYECKMX NpaBax.

6.2. Mo Bonpocy, rapaHTMpyeTcs Ny NpaBo Ha 3abacToBkKy cTaTben 22 MexayHapoaHo-
ro nakTa o rpaxxgaHcKMX 1 NoNMTUYECKMX npasax, naparpad 1 Ctatbu 22 ycTaHaBNMBaEeT:

«Kaxxablvi formkeH nMeTb NpaBo Ha cBoboay accoumaummn ¢ ApyrmMmu, BKNoYas npaso
co3gaBaTb M NPUCOEANHATLCS K NpodCcoo3am Ans 3alUTbl CBOUX MHTEPECOBY.

Tak kak NnpaBo Ha 3a6acTOBKY He expressis verbis (naT. «aBTOMaTU4ECKN» ) BKIIOYEHO
B CtaTblo 22, KomuTeT JormkeH onpeaenuTb, obasatenbHO N npaBo Ha ceoboay accouna-
Lmmn noapa3yMeBaeT NpaBo Ha 3abacToBKY, Kak yTBEPXAAIOT 3asBuTenu. 3assuTtenv yTeep-
Xaanw, 4To Takol BbIBOA NoaaepxunsaeTcs pewweHnamu opraHoB MOT yepes nHTepnpeTa-
LMo NpUpoabl 1 3Ha4YeHUS TPYAO0BbIX COrnalleHnid, npuHATbIX nog arvaont MOT. Y KomuTeTa
o npaBam YernoBeka HeT H1KaKUX COMHEHUIA MO NOBOAY NPaBUIIbHOCTY MHTEpRpeTaLmm co-
rnaLleHnin, OTHOCALLMXCS K yka3aHHbIM opraHam. OfHaKko Kaxaoe mexayHapodHoe corna-
LeHne, BkoYas MexayHapoaHbIN MakT O rPaxAaHCKMX U NOMUTUYECKUX npaBax, MMeeT
COBCTBEHHYIO XM3Hb U JOIMKHO MHTEPNPETMPOBaTbLCHA CNpaBeAnvMBO TEM OPraHoM, KOTOpO-
My 3TO MOPYYEHO.

6.3. MNpu uHtepnpetaunm CtaTtbm 22 KomuteT 06paTnn BHUMaHne Ha «obbl4HOE 3Ha-
YeHne» Kaxaoro anemMeHTa CTaTbi B COOTBETCTBYHOLLEM KOHTEKCTE U B CBETE 06bekTa U Lie-
nmn (Ctatbsa 31 BeHckow KOHBEHLMM O MpaBe MexayHapoaHbIX 4OroBOpoB). KomuteT Takke
obpaTtuncsa 3a NoOMOLLbI0 K AOMNOMHUTENbHBIM cpeacTBam MHTepnpetauun (Ctatbs 32 un3
BeHckow KOHBEHLMM O NpaBe Mex/AyHapoAHbIX JOrOBOPOB) U MPOCMOTPEN NOArOTOBUTEMb-
Hble JOKYMEHTbI NakTa O rpaXKaaHCKUX U NMoNMTUYECKMX npaBax, B 0cobeHHoCTH obeyxae-
Hus Komuccumn no npaeBam Yenoeka u TpeTbero komuTeTa eHepanbHoii Accambnen. Ko-
MuTeT obpallaeT BHMMaHWe Ha TO, YTO B XoAde paspaboTkM makTa O rpawaaHCKux u
NONMUTUYECKUX NpaBax 1 nakta 06 IKOHOMUYECKMX, CoLManbHbIX 1 KyNbTypHbIX Npasax, Ko-
MWUCCUS MO NpaBam YenoBeka OCHOBbIBanach Ha Bceoblue feknapaumm npas Yenoseka.
BceobLas geknapaumsi, ogHako, He perynupyeT npaso Ha 3abacToBky. Ha cegpmoit ceccum
B 1951 r. Komuceumsa npuHana TekCT OTAenbHOro NpoekTa nakTa 0 npaBax YeroBeka, BKIo-
yatowero 73 ctatbu (E/1992, pononHerue). MpoekT Ctatent 16 («npaBo accoumnaumnmy») n 27
(«npaBo kaxaoro B cooTBeTCTBUM cO CTaTbel 16 co3aaBaTh M MPUCOEANHATECS K MECTHBIM,
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HaLMOHarnbHbIM Y MeXAyHapoAHbIM Npodhcoo3am») He MpedycMaTpuBarn npaeo Ha 3abac-
TOBKy. B xoge obcyxaeHuin atux ctatel Ha BocbMoi ceccun Komuceum B 1952 r. cHavana
obeyxpanu Ctatbio 27. MNonpaska k CTaTbe 27 0 BKMHOYEHUM NpaBa Ha 3abacToBky Obina
oTknoHeHa 11 ronocamu k 6 ¢ 1 Bo3aepxasLunmMes. Tpu Hegenu cnycts Komuccusi obeyxaa-
na Cratbto 16 1 NpuHAna ee C He3Ha4YMTENbHLIMY Nonpaskamu, ogHako, 6e3 kakoro-nmbo
npeanoXeHns Uy Nonpasky, HanpaBreHHON Ha 3akpenneHne npasa Ha 3abacToBKy B 3TON
ctatbe. B cootBeTcTBUM C pelueHnem eHepanbHon Accambneun A/543 (VI) oTaenbHbIN
npoekT KoHBEHLUMM 0 NpaBax YenoBeka Obl pasdenieH Ha NPOeKT nakTa O rpaXaaHCKux n
NONUTUYECKMX NPaBax W NMPOEKT nakTa 06 3KOHOMUYECKUX, COLMATbHBIX U KyNbTypPHbIX Npa-
Bax. Ctatbsa 16, BKNOYEHHAst B NaKT O rpaXKAaHCKUX M MOMUTUYECKMX NpaBax B KOHEYHOM
cueTe ctana Ctatben 22. CtaTbs 27, C 4PYroi CTOPOHbI, BKIMHOYEHHAs B NaKT 00 SkOHOMUYe-
CKVX, coLmanbHbIX U KyNbTYPHbBIX NpaBax B KOHeYHOM cyeTe ctana Ctateert 8. Cnycta nATh
net nocne npuHaTua Ctaten 16 n 27 npoekta Kommccum o npasax yenoseka, TpeTuin KoMu-
TeT eHepanbHon Accambrien cHoBa 06Cyxaan NpoekTbl NakToB. [locne NpuHATHSA nonpas-
Kn kK HoBoMy npoekTy CTaTbu 8 nakta 06 3KOHOMMYECKUX, COLMAanbHbIX U KyNbTYpPHbIX npa-
Bax, BKMo4asi «nMpaBO Ha 3abacToBKy, MpyM YCMOBWM, YTO ITO OCYLUECTBMSAETCA B
COOTBETCTBUM C 3aKOHaMV COOTBETCTBYIOLLIEW CTPaHbl», HMKakas nogobHas nonpaska 6o-
NblUe He BKkIoYanack U He obcyxaanace Npu pa3paboTke nakTa o rpaXaaHCKUX 1 NonuTu-
Yeckux npasax. Taknum o6pa3om, KoMuTeT He MOXeT caenaTh BblIBOA 13 MOATOTOBUTENbHbIX
[OKYMEHTOB O TOM, YTO Y pa3paboTunKoB NakTa o rpaXKaaHCKUX U NONUTUYECKUX npasax Obl-
N0 HaMepeHne rapaHTpoBaTh NPaBO Ha 3ab6acToBKy.

6.4. BbiBOAbLI U3 UCTOPUK Pa3paboTKM NPOEKTOB MOATBEPXKAATCA CPaBHUTENbHbLIM
aHanuaom MexayHapoaHOro nakTa o rpaxaaHCckvx 1 nonmMTuyeckux npaeax, MexayHapoa-
HOro nakta 06 9KOHOMMYECKUX, coLmarnbHbIX U KynbTypHbIX NpaBax. [Maparpad 1(d) Cra-
Tbn 8 MexayHapoaHoro nakra 06 3KOHOMUYECKMX, COLMarnbHbIX 1 KyNbTypHbIX NpaBax npu-
3HaeT NpaBo Ha 3abacTOBKY B Ka4eCcTBe JOMOMHEeHNs NpaBa co3faBaTh Y NPUCOEANHATLCA K
npodcoto3am Ans AOCTKEHUS U 3aLLUTbl CBOMX IKOHOMUYECKMX U COLManbHbIX UHTEPEeCcoB,
Takum 06pa3om NosiCHAETCs, YTO NpaBo Ha 3ab6acTOBKy Hemnb3si paccmMaTpuBaTh Kak noapa-
3ymMeBaeMbIl KOMMOHEHT NMpaBa Co3faBaTh M NPUCOeANHATLCH K npodcotozam. Cneposare-
NbHO, TOT dbakT, 4To MexayHapoAHbIN NaKT O rPaXXAaHCKMX U MONUTUYECKMX NpaBax Takke
He obecneunBaeT IBHOe OCYyLLeCTBIeHne npaBa Ha 3abacToBky B naparpade 1 Ctatbn 22
rokasbiBaeT Ha TO, YTO 3TO NPABO He BKIMIOYEHO B 3Ty CTaTblo, B TO BPEMS Kak 3aLlmTa 3Toro
npasa, cogepxallerocs B nakrte 06 3KOHOMUYECKUX, COLMArbHbIX U KyMbTYPHbIX NpaBax
noABepraeTcs onpeAeneHHbIM OrpaHnYeHraM, KoTopble ycTaHoBneHbl B CTaTbe 8.

6.5. OTHOCMTENbHO BaXKHOCTW, Ha KOTOPYIO 3asiBUTENM CCbINAaOTCA B KOHTEKCTE napar-
pada 3 Ctatbu 22 (cM. naparpad 5.1.) nakta o rpakgaHCcKkmx 1 NonmnTUYeckunx npasax, Ko-
MUTET OTMEeYaeT, YTO rOCYyAapCTBO He yTBepxaano, 4to CtaTtbsa 22 paspeluaeT eMy npume-
HATb 3aKkoHoAaTemNbHble Mepbl WM MPUMEHATb 3akoH B ywepb rapaHtusm,
npeaycmoTpeHHbiM B Cornawexun MOT Ne 87. Ha ocHoBaHum Bbilwecka3aHHoro KomuteT
o npaeam YeroBeka BbIHOCUT 3aKMoYeHne 0 TOM, YTO xanoba He ABNAEeTCA COBMECTUMOMN
¢ ycnosusimm KoHBeHUMM 1, Takum obpasom, JonyCcTUMON ratione materiae no Ctatbe 3 [o-
nonHuTensHoro npoTtokona. Ecnu KomuteT gomkeH 6bin uccnenosats 6onee rny6oko Bo-
npoc AOMYyCTUMOCTM xarnobbl B cooTBeTCTBUM C naparpadom 2(a) n (b) Ctaten 5 flononHu-
TeNbHOro NMPOTOKONa UMM BOMPOC HapyLUEHUS KOMMEKTMBHOIO Npasa, Takoro Kak npaBo Ha
3a6aCcTOBKY, TO 3TW BONPOCHI MOTYT ObITh NPEAMETOM MHANBMAYANBLHOIO 1CKa, MOAAHHOTO B
cootBeTcTBMM €O CTaTbsaMun 1 1 2 [IoNonNHUTENBHOro NpoToKoNa.

KomuTeT no npaBam 4enoBeka B CBSI3W C 3TUM PELLUTI, YTO:

XKanoba He siensemcsi dorycmumodl.
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OCOBOE MHEHUE

lpeACTABAEHO roCroXow XUrmnmHC 1 rocriopaamim AaAAQ, Maspommatic,
Orican m YOKO OTHOCUTEABHO AOMYCTUMOCTM XXKAAOBLI N 118/1982 J. B. n ppyrnx
npotmB KaHaAb!

1. B cBoeM pelueHnn KomnTeT 3aaBnseT, YTO KIOYEBOW BOMPOC, rapaHTMPOBaHO N
npaeo Ha 3abactoBky CtaTtbei 22 MexayHapoaHOro nakta o rpakgaHCcKMX U NOMUTUYECKUX
npasax, 1, Npuas K BbIBOAY, YTO 3TO He Tak, 06 bABMAET O He4ONyCTUMOCTH Xanobbl.

2. MblI coxaneem, 4To Mbl He pa3fiensieM Takow NoAXo B PELLEHUN HacToSALLEero Aena.
Mol cuntaem, uto B KaHage, kak 1 BO MHOTVX APYr1x CTpaHax, CyLiecTByeT, B NpuHLUune,
npaBo Ha 3abacToBky M 4TO xanoba kacaeTcs obLiero 3anpeTa OCYLIECTBNEHNS TaKOro
npasa Ans rocy4apCTBEHHbIX CRyalux Ha ocHoBaHuy Akta 1977 r. Mbl nonaraem, 4to Bo-
npoc, Ha KoTopbit KomuteT 0643aH OTBETUTL Ha 3TOM cTaauun, uckmoyaet nvu Ctatbs 22 ca-
MOCTOSITENMbBHO WU B COBOKYMHOCTU C APYrMMU MOJNOXEHNSMU NakTa Npy COOTBETCTBYHOLLMX
06CcTOATENBCTBAX BO3MOXHOCTL OCYLLECTBNEHUS NpaBa Ha 3a6acToBKy.

3. CtaTtbsi 22 ycTaHaBMNUBAET, YTO «KaxAblVi JOMMKEH UMETb NpaBo Ha cBoboay acco-
umaumuv ¢ ApyruMu, BKIYas Npaeo co3gaBaTh M NPUCOeaMHATLES K Npodcoto3am Ans 3a-
LTI CBOMX MHTEpecoBy. paBo co3gaBaTb U NPUCOEANHATLCS K NpodCcoo3am, Takum 0b-
pasom, — 3710 npumep bonee obLiero npaea ceobodbl accounaumu. lanee onpegeneHo,
4YTO NPaBO MNPUCOEAVHATLCA K MPOCoI03aM CyLLeCcTByeT paan 3alimTbl MHTepecoB. 34eck
Mbl 0BpallaemM BHUMaHUE Ha TO, YTO HET HWKaKOW 3ansiToi nocne TepMuHa «npodcoo3bl»,
1 C rpaMmMaTyeckol TOUKM 3pEHNS «ANS 3alMThl CBOMX MHTEPECOB» CYLLECTBYET «NpaBo
co3faBaTb M MPUCOEANHATLCS K Mpoddocoto3amy, a He K cBobofe accoumauum B Lenom. Ko-
HEYHO, OYEBWAHO TO, YTO HET HMKAKOro YNoMunHaHus o npaee Ha 3abactoBky B CTaTbe 22
TakK e, Kak 1 HeT HUKaKoro yNoMMHaHUs 0 ApYrvX AeNCTBUSX, TakuX Kak npoBeaeHne cobpa-
HUIA UMW KOMMEKTUBHbBIX NMeperoBopoB, C MOMOLLbIO KOTOPbIX Y4aCTHUK Npod)coto3a MOXeT
3awmuatb cBom MHTepechl. [MpaBo Ha cBobogy accouuwauuu, rapaHtTupoBaHHoe Cra-
Tben 22, ABMAETCA 4OCTATOYHO LWMpokuMm. OgHaKo ocyLLecTBMNEHNe 3Toro npaea Tpebyet
OCYLLECTBNEHUS COrNacoBaHHbIX AEVICTBUI; MHAYe 3TO He MOXET CMY>KWUTb OCYLLECTBIIEHNIO
uernen atoro npaea. [ns Hac 3T0 HEOTbEMIEeMbI 3IeMeHT npaBsa, NpeAoCcTaBeHHoro na-
parpacom 1 Ctatbu 22. [leficTBUSI, KOTOPbIE SBMNAOTCH HEOBXOANMbIMU Ar1s OCYLLIeCTBIe-
HWUS1 3TOro NpaBa, He MOryT ObITb BHECEHbI B CMIUCOK & priori N OIMKHbI ObITb NCCNEA0BaHbI B
coumanbHOM KOHTEKCTe B CBETe ApYrvx naparpadoB 3Toi cTaTby.

4. Nctopus paspaboTkv NPOeKTOB NaKkTOB ACHO NOKa3blBaeT, YTO MPaBO accouuaLmm
paccmaTpuBanv OTAEenbHO OT nMpaBa opMMpoBaTb U NMPUCOEANHATLCA K Mpodcoto3am.
MogrotoBuTenbHble paboThl (fravaux preparatoires) ykasbiBatoT, 4To B 1952 r. npaBo Ha 3a-
6acToBKy ObINO NPeAnoXeHo TOMbKO AN NPoeKTa CTaTbi OTHOCUTENBHO NPOdCO30B. ATO
TO, Yero Mbl oxuganu. 3To bbINo Toraa OTKNoHeHo. [oarotToBMTeNbHLIE PaboThI NOKa3biBa-
10T Takke, 4to B 1957 r., korga npaBo Ha 3abacToBKy (06 bEKT HEKOTOPbIX OrpaHUYeHNI) Obl-
O BHECEHO B Ka4eCTBe NomnpaBky K CTaTbe NpoekTa OTHOCUTENBbHO NpaBa co3gaBaTh U Npu-
coeaMHATbCA K npodpcoto3am, Takas rmonpaBka He Obina BBefdeHa M He obcyxaanach
OTHOCUTENBLHO MPOEKTa MakTa O rpaXaaHCKUX 1 NonMTUYeckux npaeax. [puunHa kaxeTcs
HaM NOHATHOW M NPaBWNbHOW, 8 UMEHHO OHA COCTOWT B TOM, 4TO Tenepb CTaTba 22 nakta o
rpaxaaHCKuX v MOMUTUYECKUX MpaBax perynupyeT NpaBo accoumaLmm B LIenom, OTHOCUTe-
NbHO kNy60B 1 0BLLECTB Tak Xe, kak U NPodCo30B, YNOMUHAETCS, YTO cneuuduryeckme
[encTBuA, Takne kak 3abacToBku, Obinn Obl HEYMECTHBIMU.

5. MoaTomy Mbl cunTaem, 4To NoAroToBUTENbHbIE PaboThl (fravaux preparatoires) He
ABNAOTCA onpefensowyMn Ansa pelueHns Bonpoca KoMMTeToMm, Tak kak HamepeHus pas-
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paboTUMKOB He ABMSATCA abcontoTHO sAcHbIMU. CTaThss 31 BeHckol KOHBEHUMM O NpaBe
MeXayHapoAHbIX JOroBOPOB Takxke OTChinaeT K 06bekTy 1 Lienu cornatleHus. Ham kaxeTcs
0c0b6eHHO BaXXHbIM B COTMNaLLEeHUN TO, YTO OFpaHUYEHNE OCYLLECTBMNEHUS NpaB Unu Kommne-
TeHuust KomuteTa no nepecmoTpy 3anpeTa rocyjlapcTsa Ha OCYLLECTBIEHNE TakuxX OENCT-
BWI C NMErKOCTbIO He NpeanonaraeTcs.

6. Mbl obpalaem BHUMaHWe Ha To, 4To CtaTbsa 8 MexayHapogHoro nakra o6 akoHO-
MUWYECKUX, coumanbHbIX U KyNbTypHbIX NMpaBax, 3akpennss npaBo KaXAoro Ha cosfaHve
npoCco30B 1 NPUCOEANHEHMS K HUM MO CBOEMY BbIGOPY, MPOA0IKaeT roBOPUTL O «MNpaBe
Ha 3a6acToBKy Mpu YCNOBUW, YTO 3TO OCYLLECTBISIETCSI B COOTBETCTBUMU C 3aKOHaMU COOT-
BETCTBYIOLLEN CTpaHbl». JTa NocnefHss dpasa ykasbiBaeT Ha HEKOTOpble topuanyeckme
CINOXHOCTW, N 3TO YOOBMNETBOPSET HalLen rmaBHOW Lenu, T. e. To, YTO onpeaeneHHbIn ac-
nekT cBobobl accouuaumm, Kotopas 3akpenneHa kak uHaneuayansHoe npaso B CtaTbe 22
nakTa o rpaxgaHCcKux U NMonmUTUYECKUX NpaBax, HO B CBOK oYepeapb 3aTparusaeT onpene-
neHHble npaBa CtaTbu 8, He 06s13aTEeNbHO UCKIOYaEeT NPaBo Ha 3abacToBKy Npu NobbIX 06-
croaTenbcTBax. Mbl He BUAMM HUKAKOW NPUYMHBI AN TOro, YTOObI MHTEPNPETUPOBATL STOT
o6LLuiA BOMPOC NO-pa3HOMY B 3TUX ABYX NakTax.

7. Mbl Takke 3Haem, 4yto KomuteT MOT no cBo6oae accoumaLmm — 370 OpraH, Bbicka-
3bIBaHNs KOTOPOro 0COB6EHHO aBTOPUTETHbI MO TakMM BOMpOCcaMm, NpuaepxuBarncs nosuuuu,
41O O6WMI 3anpeT 3abacTOBOK rocyAapCTBEHHbIX CRyXaluX, YCTaHOBMEHHbIN B AKTe
1977 r., He 6bIn cornacoBaH co CtaTbelt 10 Cornawenuns MOT Ne 87, «Tak Kak 9To 3Ha4YuTe-
NbHO OrpaHNyYMBaEeT BO3MOXHOCTH NMPOCHCO30B B peanv3auum 1 3almute MHTEPECOB CBOMX
yneHoB». Mbl He MOXEM He OTMEeTUTb, 4To BbiBog MOT 6asunpyeTcs Ha CoAeNCTBUAM U 3aLLm-
Te UHTEPECOB NPOCOH3HbIX YreHoB; 1 CTaTbsi 22 Takke TPebyeT OT Hac, YTOObI Mbl MOHU-
Marnu, 4TO Lenblo BCTYMMeHUs B NpodCoo3 ABMNSeTCH 3aluTa MHTepecos. Ml cHoBa Mbl He
BUAMM HUKAKOW NPUYMHbI UHTEprpeTupoBaTtb CTaTblo 22 cnocoboM, OTANYHBLIM OT MHTEPMN-
peTtauun MOT. 3gecb Mbl 06palLaeM BHUMaHue Ha To, 4To naparpad 3 CtaTbu 22 ycTaHaB-
NMBAET, YTO HUYTO B 3TON CTaTbe He pa3peLlaeT rocyapcTBy Mo oTHoLWeHMo kK Cornalue-
Huto MOT Ne 87 npumeHaTb 3akOHOAaTemNbHblE MEpbl, KOTOPble HaHecnu Obl yuep6, nnm
NPYMEHSITb 3aKOH TakUM CNocoboM, YTOObI HAHECTU yLLepb rapaHTuaM, NpeayCMOTPEHHbIM
B aTOM CornaiueHuu.

8. Mbl He cuuTaeM, 4TO cnocob OCyLLEeCTBMEHUSI NpaBa, KOTOPbIA Gbln 06bABNEH B
NPUHLMME KaK 3aKOHHbIW, CrieflyeT paccMaTpuBaTh Kak HECOBMECTUMBIV C MAKTOM O rpax-
OaHCKUX 1 NONUTUYECKUX NpaBax.

9. Maparpad 1 CtaTtbu 22 3aTparnBaeT NpaBo cBOOOALI accoumaunmy Tak e, kak na-
parpad 2 ycTaHaBnvBaeT npeenbl OCYLLECTBIEHUS] 3TOrO NpaBa, KoTopoe 0653aTenbHO
BKIIIOYAET CPeACcTBa, K KOTOPbIM YneHbl Npodcot3a MoryT NpuberHyTe Ans 3alnTbl UX UH-
TEpPEecoB.

10. Hapsigy c BonpocoMm o ToM, SABRSETCS N MpaBo Ha 3abacToBky HEOOX0AUMbIM ANs
3alMTbl UHTEPECOB 3asiBUTENEN, U €CNN 3TO TakK, ObINo N 3TO OrpaHNYeHNe He3aKoHHbIM,
3acnyX1BalLLMM BHYMaHUS SIBNSIETCA BOMPOC U O TOM, OfnpaBAaHbl NN OrpaHUYeHust no
Cratbe 22 (naparpadg 2), npumeHsiemble B KaHage, unu HeT. Ho Mbl He cyuTaem, 4To Ha
3TOM OCHOBaHWU xarnoba sIBNsieTcs He AOMyCTUMOW.

11. MoaTomy cunTaem HeO6XOAMMBIM NPOBEPUTL, CYLLECTBYIOT N ApYrne OCHOBaHWSA
ONs HENPUHATUS xanobbl. MNpy paccMOTpeHNW BO3paXkeHWs rocyapcTsa no noBoAy Toro,
YTO 3TOT BOMPOC MCCIeAoBarncs B COOTBETCTBMM C APYroi npoueaypot MexayHapoaHOro
paccrnefoBaHus Unu yperynupoBaHusi cnopa (cMm. naparpad 4.3 us pewenuns Komuteta),
Mbl OOpallaeM BHMMaHWe Ha To, YTO ctoga BkovaeTcs u uccnegosadne MOT. He roBops
yXe 0 Tom, aBnseTcs nu pekomergaums Kommuteta MOT no csoboae accoumaumm nposep-
KOW cornacHo Apyroi npoueaype MexayHapoAHOro paccriefoBaHus Unm yperynvMpoBaHus
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crnopa B npeaernax ycrnosui naparpada 2(a) Ctaten 5 JoNonHUTENBHOrO NPOTOKONA, Mbl
obpallaeM BHUMaHe Ha To, 4To ycrnoBus naparpada 2(a) Ctatbu 5 He MOryT NpUMeHATbLCS
K paccMaTpuBaeMbiM hakTam.

12. YT0 KacaeTcsa BONpoca ucHepnaHns BHYTPEHHUX CPEACTB 3alUWThl, Mbl CHATAEM,
YTO BCe AOCTYMHblE N OTHOCALLMECSH K Aery BHYTPEHHUE CpeAcTBa BO BPEMS NOAAYM Xaro-
6bl ObINM McHepnaHbI.

13. MNMoatomy Mbl c4MTaem xanoby fonyCcTUMOW.

UICTOYHMK HDOPMALWN
//HeopuumanbHbivi nepeBos HesaBmcyimoro o61ueCTBA MpaBOBbIX MICCAEAOBAHMY (MMHCK)
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M. A. npotus UTAAUU

CoobueHne N 117/1981 (10 anpenst 1984 r.)

OpraHmaaims O6beAMHEHHbIX HaLmm
AoxkymeHT CCPR/C/OP/2 ot 31 (1984).

3asButenu: poacteeHHWkN M. A., no3xe npucoeauHuscs cam M. A. (MHuumansl us-
MeHeHbI), 21 ceHTa6pst 1981 1.

NMpeanonaraemas xeptBa: M. A.
FocypnapcTBeHHas cTopoHa: Mtanus.
O6bsaBneHo Henpuemnemoit: 10 anpens 1984 r. (21 ceccus).

MpeameT Aena: 06BMHEHWE rPaXKOAHCKOro NLA B y4acTUM B peopraHnsaLuum sanpe-
LLIeHHOW NOMUTUYECKON NapTumn — aLUNCTCKOWN.

MpoueccyanbHble BONPOChI: COObITUSA A0 BCTYNIEHNS B CUMY NakTa; KOMNeTeHuus
KomuTeTa; HenpuemnemocTb ratione temporis; HenpnemnemocTb ratione materiae.

HeszaBucumbie BOMNPOCHI: cBobopga accoumaumm; ceobona CroBa; npukas 06 JKCTpa-
Ovunn; OencTBUS, He OXBaYeHHbIe NpaBamu cBobopamu, rapaHTMpoBaHHbIMN naktom-Cos-
MEeCTUMOCTbHIO B CBA3U C naKTOM-HapyLIJeHMeM n3 MNakTa.

CrtaTbm nakra: 5, 19, 22 (2), 25.
Cratbu [JononHuTtenbHoro MpoTtokona: 1 n 3.

PelueHne o AONyCTUMOCTU XKXAAOGbI

1.1. ABTOpbI cOObLLEHNs (HavanbHoro nucbma ot 21 ceHTsbpsa 1981 r. n Tpex nocne-
ayowyx nucem) — poautenu, 6pat un cectpa M. A., 27-neTHero UTanbsHCKOro rpaxaaHu-
Ha, nonuTMyeckoro Gopua npaBoro kpbina v NyénuumucTa, KOTOPbIN MPUCOEANHUNCS Kak
npeacTaBngaoLwas CTopoHa nMcbMom ot 16 despansa 1982 r. 1 MHOroYncneHHbIMKU Aarnb-
HeNLWNMM MMcbMamMu.

1.2. Npepgnonaraemas xeptea — M. A., KOTOpPbI BO BpeMsi NpeacTaBneHns otbbian
CpOK 0OBMHUTENBHOIO NPUroBOpa M3-3a y4acTusi B «peopraHmaaumm pacnyLieHHow datum-
CTCKOW napTuny», KoTopas 3anpelueHa NTanbsHckrM yronoBHbiM npaBoM oT 20 nioHsa 1952 .
Mpwukasom AnennsumorHoro Cyaa ®nopeHumu M. A. 6bin yCNoBHO OCBOGOXAEH U MOMELLEH
noa npuHyautensHoe HabnogeHne 29 monst 1983 r.

1.3. ABTOpbI He onpeaensioT, Kakve cTaTby NakTa NPeAnonoXuTensHO bbinu HapyLue-
Hbl. B 06Lwem, 6biro npoBo3arnatueHo, 4to M. A. Gbin NPUroBOpeH k OTObIBAHWIO HaKa3aHUsi B
TIOPbME MCKITIOYUTENBHO M3-3a ero MAen 1 4YTo OH Bbin NMLeH npasa Bbipa3nuTb CBOWU NOMu-
TUYeckue B3rnsaabl.

2.1. B cBoeMm coobiieHun oT 16 cheBpans 1982 r. M. A. 3asBun inter alia, 4To, XOTS1 OH
MMen KOHTaKTbl C HEKOTOPbIMK 13 opraHnsaTopoB ®poHme HayuoHane PugontoyuoHapuo
(®HP), oH He yyacTBOBan B yupeauTenbHon BcTpeye ot 22 aHsapsa 1975 r. OH ocnapusan
06BUHEHWE B TOM, 4TO Bbin1 0gHMM 13 opraHmdaTopos ®HP 1 6pocun BbI30B cnpaBeanvBoc-
TW cyfa NpOTUB HEro.

2.2. B cBoeM nucbme ot 27 aHBapst 1982 r. PoacteeHHukn M. A. 3asaBunu, 4To OH po-
auncs B INykka (Utanus), 14 niona 1956 r. n emy 6bino 15 net, koraa oH NPUCOEANHUICS K
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Mosumernmo lNonumuko OpduH Hyoeo, pacnyLueHHbIN npukasoM MyuHUCTEpCTBa BHYTPEH-
Hux aen Utanum 23 Hosi6psa 1973 1. Mocne atoro M. A. yuacTtBoBan B KyNnbTypHOW OpraHv3a-
uun MosumeHmo Couyuarne VMimanbsiHo (MCW; cTopoHa npaBoro Kpbina, npeacTaBneHHas B
nTanbsiHCKOM napnamexTe). B mae 1977 r. oH ocHoBan «KoMuTeT npoTuB penpeccuu n Ans
3aLlMTbl FPaXAaHCKUX NpaB aHTUMAPKCUCTCKUX MOMUTUYECKUX 3aKIOYEHHbIX». B nioHe
1977 r. OH ocHOBan exemecsiuHyto raseTy «ApusoHe Conudapuema» n B okTsiope 1977 r.
ctan opraHudatopom MCW B BonoHe. OH npebbiBan B n3rHaHum Bo dPpaHumm B okTsabpe
1978 .

2.3. CynebHble npoueaypsbl npotre M. A. 6binv Havatbl B 1974 r., korga emy 6biro
17 neT, v oH ObIN NPUrOBOPEH K 3akNioyeHuo Ha YeTbipe roga 11 masa 1976 r. Cynom Apeuuo
Ha BbleagHon ceccun cypa. OH Haxoawncst B 3akfoyeHun ¢ ceHTsbpst 1976 no anpenb
1977 r., koraa oH 6611 0cBOGOXAEH OT NPUHYAUTENBHOTO eXXeAHEBHOro HabnoaeHus. Anen-
NAUMOHHBIN cyn ®nopeHumn noaTeepxaan ocyxaeHue ot 30 Hosibpsa 1977 r., u Pumckuin
KaccaumoHHbIVi cyn nogTeepxaan pewerve ot 1 aekabps 1978 r. Tem BpemeHewM, (B OKTS6-
pe 1978 r., cormacHo aBTopam), M. A. 6bin B nsrHanumn Bo ®paHunm. He umeeTtcs Hukakoro
onpeaeneHnsl OTHOCUTENBHO TOro, BbINO N NPOAOIMKEHO NPUHYAUTENBHOE eXeaHeBHoe
HabntofeHve, Unu apyras MHopmauus, 06bsicHsoLWasi 06CTOATENbCTBA, NMPY KOTOPbIX OH
nokuHyn Utanuio. (PpaHuysckas «Kapte ge Caxyp» ykasbiBaeT, YTO OH npuexan Bo ®paH-
uuio 6 aHBaps 1979 r.) Bce 311 cobbiTsi, OCHOBaHHbIE HA MHpOPMaLIMK, NPEACTaBNEHHON
aBTOpamu, UMenn MecTo A0 BCTynneHusi B cuny anst Vitanum Makta u JononHutensHoro
npotokona 15 nekabps 1978 r. MocneaytoLlero yvucna 3a atoun AaTon, 6 ceHTsabpsa 1980 r.,
M. A. 6bIn akcTpagupoBaH u3 paHumm 1 3akntodeH B TopbMy Kaca CupkoHOapuare du ®e-
pappa B Utanun. OH yTBEpXAaeT, YTO NOPSAOK BblAaum HApyLLUIT ero npasa, MoTOMY YTO OH
6bIn 06BMHEH B MOMUTUYECKOM NPECTYMNEHNN.

3. 28 aHBaps 1982 r. poacTBeHHUKM M. A. 3asiBANK, YTO TOT XKe CaMblil BOMPOC He Oblin
npeacTaBneH Apyrov npoLeaype MexayHapoaHOro paccrnefoBaHus Unm yperynmpoBaHusi.

4. ABTOpbI HE OMpEeaEensiioT, KakMe cTaTby NakTa NpeanonoXuTensHo Gbinu HapyLle-
Hbl. B 0bwewm, yTBepxxgaetcs, 4to M. A. 6bin NPUroBOpPEeH K TIOPEMHOMY 3aKITHYEHNIO UCK-
MOYUTENBHO MU3-3a ero MAew U YTO OH ObIn NULIeH npasa Bblpa3nTb CBOW MONUTUYECKUE
B3rnsiabl.

5. Pa3nuyHble AOKYMeHTbI, NpeAcTaBeHHbIE C COOOLLEHMEM, BKIIOYAKOT KONWKM peLue-
Hui Cyna BelesgHol ceccum Apeunio n AnennsiynmoHHoro cyaa drnopeHuum; npocbby 06 am-
HUCTUM, HanpaBsneHHyto MNpeanaeHTy Pecnybnukun Vtanus; opuriHan memopaHgymMa, KoM-
MEHTVpYIOLLEro Joka3aTenbCTBO neped CyAaMu, U OpUrMHam KpaTKoro BO3paXeHus
KOHCTUTYLIMOHHOCTM UTanbsiHCKOro 3akoHa oT 20 uioHsa 1952 1.

6. CBouM pelueHneM oT 16 utonst 1982 r. KomuTeT no npaBam YernoBeka nepegan co-
obLeHne cornacHo npasuny 91 AUCNO3UTUBHBLIX HOPM NpoLeaypbl focyaapcTBEHHON CTo-
poHe, Tpebys nHdopmMaumio n HabnaeHNs, UMeoLLMe 3HaYeHne Ans Bonpoca 0 AonyCTu-
MOCTU COOBLLEeHNS, B OCOBEHHOCTV B TOM, HacKorbKO OHO MOXeT MOAHATb BOMPOCHI MO
CraTtbam 19 (npaBo umeTb MHeHUs 1 cBobopy crnosa), 22 (cBobopa accounaumin) n 25 (npa-
BO NPUHMMaTb y4acTue B NnpoBeAeHUn obLmnx aen) MexayHapoaHoro nakTa o rpaxaaHckux
1 MONUTUYECKMX NpaBax.

7.1. Npumeyannem, gatmpoBaHHbiM 17 Hosbpsa 1982 r., NpaBUTENLCTBO BO3pasumio
NpoTMB NpUemMNeMocTn coobLuenus inter alia, NOTOMy YTO aBTOp «HWUKaK He OnpeAensn Ha-
pyLLEHME, N0 KOTOPOMY OH YTBepXAaeT, YTO SABMANCS )XepTBoW... Ho npocTo npocuT o pac-
CMOTPEHUN EF0 OCYXKAEHWS, TaK KaK OH nornaraeT, YTo KomuTeT no npaBam YernoBeka UMern
Obl KOMNETEHTHOCTb OOBSBUTbL EM0 KHEBUHOBHBLIMY . B 3TV X TEpMUHaX O4EBUAHO, YTO, AAXe
€ecrnu «3anpoc» aBTopa coobLleHnst 6yaeT NpUHAT BO BHUMaHWe, KOMUTET He KOMNETEHTEH
paccMmaTpuBaTh NPUrOBOP, BbIHECEHHbBIN UTANbSHCKUMUN Cyaammn».
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7.2. FocynapCTBEHHas CTOPOHa OTMeYaeT, 04HaKo, YTo:

Korga KomuTeT no npaBam 4enoBeka nccrnenoBarn AOKYMEHTbI, MONyYeHHble B CBETE
OTHOCSILLIMXCS K Aeny NONOXEHUIA NakTa, U, NocTynas Tak, AercTBoBan ex officio, cuntanocs,
4yTO ByAEeT XenaTenbHO NoNyYnTb MHAOPMALIMIO OTHOCUTENBHO CBSA3U, KoTopasi Morna Obl
CyLLecTBOBaTb MexXay npoueccyanbHbIMU AeNCTBUAMM, YCTaHOBMEHHbIMK NpoTuB M. A., n
Cratbsamn 19, 22 n 25 nakra.

B cBS131 € 3TUM UTanbsHCKOE NpaBUTENbCTBO NPU PAaCCMOTPEHUM TOTO, YTO 3aKroye-
HUS, YNOMSIHYTbIE B MPeALLECTBYOLLEM naparpade, AenatoT Nnobol AanbHeNWnini KOMMEH-
Tapui NULLHUM, HEe OcnapuBaeT 3KCNepTU3y, BbINOMHEHHYIO ex officio KomuteTom u B Ayxe
COTPYOHMYECTBA XenaeT NPou3BoAMTL NocrneayoLlmue HabnogeHs OTHOCUTENBHO NpUeM-
NIEMOCTU COOBLLEHNSI HA OCHOBAHWK, YTO NocneaHee MMeeT HEKOTOpoe BO3AENCTBME Ha Bbl-
LIeYNOMSsIHyTble CTaTbW NakTa.

MpoueccyanbHble gencteus npotue M. A. npusenu k peweHuto Cyaa BeleagHow cec-
cum Apeuuo, gatmpoBaHHomy 28 anpens 1976 r., nogTBepXAeHHOMY pelueHnem Anenns-
LMoHHoro cyga dnopeHumn, natnpoBaHHbiM 30 HOsI6ps 1977 1., 1 3aknoyeHnto, koraa ob-
*anoBaHuve k KaccaumoHHoMy cyay 6biro OTKIOHEHO pelleHveM oT 1 aekabpsa 1978 r.

XpOHOMOrNYecKknin NopsiaoK CobbITUI BMECTE C 3aKOHHBIMU PELLUEHUSIMU HEABYCMbIC-
NEHHO MNokKa3sbIBaeT, YTO B YNOMsiHyTble nepuofbl tanus He Gbina cBazaHa naktamu Opra-
Husaumn Ob6beanHeHHbIX Haumin nnu [lononHWTenbHbIM NPOTOKOMOM, KOTOPbIV BCTYNWM B
cvny ans Utanum 15 pgekabpsa 1978 r., T. e. nocne peluexuns KaccaumoHHoro cyaa.

COOTBETCTBEHHO, MO MHEHWIO UTANbSHCKOro NpaBUTENbLCTBA, U3 3TOrO CriedyeT, YTo
coobLeHre HenpremnemMo Ha OCHOBaHUM HeJocTaTka KOMNeTeHUUN ratione temporis.

WTanbsiHckoe NpaBUTENLCTBO YBEPEHO, OHAKO, YTO KOMUTET BO BpeMsi onpeaerneHus
npuemMnemMocTy coobLeHns (ecnu akTbl, KOTOPbIE ABMATCS NPeAMeTOM xanobbl, umenu
MEeCTO nepep BCTyNNeHneM B CUiy nakTta) cumtaeTt cebst HenocpeacTBEHHO KOMMNETEHTHLIM
Ha OCHOBaHUW CBOUX Goree paHHKX pelleHuii 6paTb Takue dakTbl BO BHUMAHWE, eCriv aB-
TOp yTBEpPXAaeT, YTO NpeAnonaraeMble HapyLleHNUs He NpekpaTUNncb nocre Aatbl BCTyN-
neHusi B cuny nakta. Ho B gaHHOM criydae, kak BUAHO M3 [OCbe, aBTOp COOOLLEHNS He
YTBEPAMNIT HUKAKOrO HapyLLEHWS, 1 MPU 3TOM OH He yTBepXaarl, YTo npeanonaraemMble Hapy-
LIeHns He npekpalyanvck nocrie 15 gekabpsa 1978 r.

ABTOp *anobbl, COOBLLEHNS UNW faxe 3anpoca, aApecoBaHHOrO MEXAyHapOAHON op-
raHu3aummn, MOXeT TOJNBbKO Ha3blBaTb TE e CaMble HapYLLEHUS!, KOTOPbIE YXXe yTBEpXKaanu B
HaLMOHanbHbIX NpoLeaypax 1 Ha KOTOPbIe OH He NOMy4Yun yaoBNeTBOPEHME.

COOTBETCTBEHHO C Lienbto obecneyeHnst Toro, YTobbl 3TOT acnekT Bonpoca Obin gorn-
XHbIM 06pa3om paccMoTpeH, Heo6XOAMMO paccMOTPETb MpeAnonaraemMble HapyLLeHUs,
YMOMSsIHYTbIE B COOBOLLEHUN B CBETE OEUCTBUIA, NPEANPUHATBLIX AN cBoen 3awmutbl M. A. 1
ero agBokaToM B npotieccax nepeg cygamu Apeuuo n ®nopeHumn, a Takke nepeq Kacca-
LIMOHHBIM CYZIOM.

Ecnu, ¢ opyron CTOpoHbI, peLleHo crieoBatb Kypcy, NpuHaToMy KommuTeTom no npa-
BaM 4YeroBeka, U npegnonaraTe, YTO UCTeL, akTU4eckn yTeepxaaeT HapylweHus CtaTen
19, 22 1 25 nakta, Heob6xoAMMOo onpeaenvTb, Cebinarncs v aBTop Ha Te Xe camble npasa
nepes UtanbsHCKUMY cyaamu.

B cBS131 € 3TUM, XOTS yNOMSIHYTbIE MONOXEHNSA NakTa He Mornu ObITb BKtoYeHbl M. A.,
NOTOMY YTO NakT He AencTBoBan anst Itanuu, 4OMmMKHO BbITb NPU3HAHO, YTO COOTBETCTBYIO-
LLMe NONOoXKeHNst AoMKHbI Oblnn 6bITh HangeHbl B Ctatbsx 9, 10 n 11 EBponeiickoit KOHBEH-
Lun No npaBam YernoBeka.

Kak xopoLuo n3BecTHO, MocneaHss KOHBEHLUMS, koTopas bbina patuduumpoBaHa AKTOM
Ne 848 ot 4 aBrycta 1955 r., cocTaBnseT HeOTbEMIIEMYIO HYaCTb UTalbSHCKOro 3akoHa. [Mprme-
HEHMWE 3TUX NOJIOKEHUIA MOXET NMO3TOMY OTHOCUTBCS! HEMOCPEACTBEHHO K UTANbSIHCKUM CyAaM.
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Ecnn npasa M. A. B gaHHOM crnyyae 6binu HapyLueHbl npunoxeHnem k Akty Ne 645 ot
20 nroHs 1952 r., oH JormkeH 6bIn NPOCUTL O COOTBETCTBYIOLLMX CTaTbsix EBponerickon KoH-
BEHLIMU, KOTOPbIE HY>KHO ObINO NPUMEHNUTHL HEMEAMNEHHO B NEPBOW MHCTaAHLMM UMK Ha 06Xa-
nosaHuu k KaccauuoHHomy cyay.

M. A. HUKorga He BKIKOYan 3TW NOMOXEHUSA M HUKOTA4a He XaroBarcs Ha HapyLleHne
npas, KOTopble, cornacHo KomuteTy no npaBam YenoBeka, ABNsATCA NpegMeToM coobue-
HWS HA PacCMOTPEHUN.

WTanbsiHckoe NpaBUTENBLCTBO NO3TOMY NonaraeT, YTo coobLLeHre Takke Hernpuemne-
MO Ha OCHOBE, 0603Ha4YEHHON BhILLE.

HakoHew ecnu Tem He MeHee NpeHa3Ha4YeHo Ha3BaTb YNOMSHYTbIE CTaTbM NakTa, TO
MOXeT ObITb 0OTMeYeHo, 4To naparpad 3 CtaTbu 19 cogepXuT ABHOE NONOXeHWe, rae ecTb
HEKOTOpble OrpaHNYeHNsl, KOTOpblE AOMKHbI, OAHAKO, ObITb SIBHO NPeayCMOTPEHbI B COOT-
BETCTBMM C 32aKOHOM U KOTOPbIE SBMSIOTCA HEOOX0AMMbBIMU (@) ATs YBAXEHUSI NpaB Ui pe-
nyTaumu apyrux u (B) 4ns 3awmTbl HaLMOHanbHOM 6e3o0nacHOCT, obLweCcTBEHHOro nopsia-
Ka, 34paBOOXPaHEHUsi, Mopanu, KOTopble, KaK CUYMTaEeTCsl, SBMSIOTCA 3aKOHHbIMM.
Mopo6Hble orpaHnyeHus Takke obecneudmBatoTcst no Ctatbam 22 u 25.

OpHako akcnepTr3a 06BUHUTENBHOrO akTa NpoTMB M. A. NokasbiBaeT, YTO UMEHHO «pe-
opraHu3aums pacnyLeHHON alunMcTCKoM NapTumy, T. €. OpraHM3auum ABUKEHNS UMeeT CBO-
1M 0O BEKTOM yCTpaHEHME AeMOKPaTUYECKX CBODOA 1 yUpeXaeHWe TOTannTapHoro pexvma.

OT0 ABHBIN Cryyar OrpaHNYeHnI, «IBHO NPeAYCMOTPEHHbBIX B COOTBETCTBMM C 3aKOHOM
(Canbba 3akoH) n koTopble SBNAIOTCA HEOOXOAMMBIMU B EMOKpaTUYECKOM obLLecTBe Ans
3aLWThl HaLMoHanbHoWM 6e3onacHocTy, o6LEeCTBEHHOMO Nopsiakay. B ceeTe npealiecTsyto-
LLIMX COOBpakeHUIA UTanbsHCKOe NPaBUTENBLCTBO pacCcMOTPero, YTo cooblueHne M. A. siBnsi-
eTCs HeMpMEMIIEMbIM Ha OCHOBaHWM OrPaHNYeHniA, NpeaycMoTpeHHbIx B Ctatbe 19, napar-
pad 3, Ctatbe 22, naparpad 2 n Ctatbe 25, Tak kak 9TO SIBHO JINLLEHO OCHOBbI.

8. B oTBeT Ha nogadvy rocy4apCTBEHHON CTOPOHLI, corriacHo npasuny 91, aBTop oT-
npaswn crnegyoLime KOMMeHTapuu, AaTnpoBaHHble 6 sHBapsa 1983 r.

B ero oTBeTe UTanbsHCKOMY NpaBUTENbCTBY, AaTUpoBaHHOM 17 HOsi6psa 1982 r., oH
nonaraet, YTO «COOOLLEeHNe, KOTOPOE s HanpaBun Bam, 4OMKHO BbITb «HENPUEMIIEMOY», NO-
TOMY YTO:

a) KomuteT no npaBam YenoBeka HEKOMMNETEHTEH AenaTtb 0630p NpeAnoXeHus, KoTo-
poe nponyckakT UTanbsHCKUE Cyabl».

KomunTeT no npaBam YenoBeka JOMMKEH, OAHAKO, KaK CYATAETCS, UMETb KOMMETEHLMIO
1 BNacTb NOCTYNaTh Tak, MOCKOMbKY 3TO CyAeOHbIN opraH, KOTOPbI AOMMKEH rapaHTUpoBaThb,
YTO MOMOXEHWS NakTa peanu3oBaHbl NpaBUTENbCTBaMMU, NOANVCABLUUMUK YCTaBHbIE [OKY-
MEHTbI MO 3TOMY BOMNpOCY.

8) npoueccyanbHble genctausa npotue M. A. umenu mecto mexagy 1971 n 1978 rr. —
«BO Bpemsi, koraa Ntanusa He 6bina cesizaHa ¢ naktamu OOH nnv [JononHUTEnbHbIM NpoTO-
KOITOM».

OpHako UTanbsHCKOMY NpaBUTENbCTBY U3BECTHO, YTO npouecc npoTne M. A. He 3a-
koHumncsa B 1978 roay, a npogomkancs go 6 asrycta 1980 roga, koraa utanbsHCKoe npasu-
TEnbCTBO NOoTpeboBano y dpaHLy3ckoro npaBuTenbcTBa apecta M. A. (3aTeM UTanbsiHCKOe
npaBuUTENBLCTBO NOTPEBOBANO ero aKCTPaaMLUM No 06BUHEHNIO B «peopraHu3aLmm NMKBn-
OMpOBaHHOW haLLUMCTCKOM NapTumy, a Tak e Mo ApYrMM OCHOBaHUSIM).

Takvum obpasom, npegnonaraemble HapyLLEHWUs! HE NPEeKPaTUIMCh Nocne BCTyNneHns
nakTa B cuny, Ho npogomkanuck ¢ 6 asrycta 1980 roga.

CuHXpoHM3aums cobblTui AenaeT sICHbIM, YTO HapyLleHne O4HOro unu Gonee nomo-
>KEHUI NaKTa 1 Kak CNeACTBUM HE3aKOHHOCTb 3aePXKaHns pacnpoCcTpaHaeTCs U Ha AaTy no-
Cre BCTYNINEHUs B CUMy AOroBopa 1 npoTokona.
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c¢) CornacHo utanbsHCKOMY MpaBUTENbCTBY, «A AOMMKEH OblN NPocuUTb 06 YMECTHbIX
cTaTbsx EBponeinckon KOHBEHLIMK, KOTOPYHO HYXXHO ObINIO NPUMEHUTL HEMEATIEHHO B Nep-
BOM cyyae unu B obxanoBaHum k KaccaunoHHoMy cyay».

370 sABNsieTCs, 04HAKO, U3BECTHbIM (hakTOM, Y4TO o CTaTbsiM 2 1 3 UTanNbAHCKOro Yro-
NOBHOrO KoAeKca Ans cyaa npeacTaBnseTcs HeNnoCpeACTBEHHbIM MPUMEHEHME 3aKoHa, KO-
TOpbIn Hanbonee GnaronpusiteH ons 06BUHAEMOrO.

YcTaHoBneHo: «HMKTO He MOXeT ObITb Haka3aH 3a AeficTBMe, KOTOpoe, COorfiacHo no-
crepytoLlemy 3aKoHy, He NpeACcTaBnsieT coboi NpecTynneHne, 1 B criyvyae 06BUHUTENBHOMO
NpUroBopa OH He 10IKeH ObITb OCYLLECTBIEH, UMETL KapaTernbHbIi addekT». CregoBaTe-
nbHO, M. A. He JormkeH Bbin NPocUTb, YTOOLI YMECTHbIE CTaTb EBPOMNENCKon KOHBEHL UM
6bINK NPYMEHEHbI; 3TO Aero cyaen ApeuLo cyaa Bele3gHOoN ceccum cyaa unm AnennsiuyoH-
Horo cyfa PnopeHuuM nnu nocneaHen MHcTaHumm — KaccaumoHHoro cyaa.

9. 10 saHBaps 1983 r. 3akoHHbIN NpeacTaBuTenb M. A. npeAcTaBunn KOMMeEHTapum, oT-
Meuvas uTo:

a) HapyLueHue He npekpaiyanock o 15 gekabpsa 1978 r., 4To ABNAETCA OYEBUOHBIM,
TaK Kak OH B HacTosiLLee BpeMs OTObIBaeT HakasaHue. Takum obpa3om, NpMMeHsieMbIi 3a-
KOH BCe elle AeiCTBYEeT U ocyxaeHve npoTne M. A. npoucxoaur;

8) orpaHnyeHns B 3akoHe, npumeHsiemoMm B gene M. A., camy OCHOBaHbI Ha 3aKOHe, KO-
TOPbIN NPegyCMOTPEH, YTOObI 3aLLMTUTL OOLLECTBEHHYIO 6E30MaCHOCTb, HO KOTOPbLIV B AEN-
CTBUTENBHOCTU HE pa3peLlaeT BbIPaXXeHUE HN O[HON cneumdmnyeckon naeonorum gaxe ae-
MOKPaTU4YECKMMN N HEeHacunbCTBEHHbIMU cpeacTBaMu. [1o3aToMy 3TO 3aKOH, KOTOPbIN
npecnegyeT Unu QUCKPUMUHUPYET Ha OCHOBE MAEOorNoru1, a Takke HapylwaeT Ctatbio 18
nakta. 9To sIBMSIeTCS Takke HEOTbEMIIEMO AUCKPUMUHUPYIOLLMM, TaK Kak HaLleneHo He Ha
paccMmaTpuBaemble aHTUAEMOKpaTUYeCcKne ABMKEHNS (aHAPXMCTbl, TEHUHUCTbI U T. A.), HO
VCKITIOUYUTENBHO Ha ABMKEHNS C (DALLUNCTCKUMM YKITOHaMU;

¢) 31 akTbl ObINKN Takke BblABUHYTbI FOPUCKOHCYIBTOM B MPOLEecce Nepes UTanbsiH-
CKUMM cyaamu. ..

10. B ganbHenwem nucbme, gatmpoaHHoM 25 noHa 1983 r., aBTop MHopmumpoBan
KomuTteT o pelueHun, npuHATOM dpaHLly3ckum ocyaapCTBEHHbIM COBETOM, AATMPOBAHHOM
3 utoHs 1983 r., ony6nukoBaHHOM 17 mtoHst 1983 1., aHHYNMpytoLwmMM PpaHLy3CKUn AekpeT
BblAaum ot 5 ceHTa6ps 1980 r. aBTop 06paTuncsa k KomuteTy Ans NOMOLLM B MOMNYYEHUN He-
MeZneHHOro ocBOBOXAEHNS OT 3aKIYEHUs], MPK3biBasi K TOMY, YTO OH coaeparcsi B UTa-
NbSAHCKUX TIOpbMax HaunHas ¢ 6 ceHTabpsa 1980 r. B gononHeHwne k aTomy nucbmy M. A. npu-
naraet TeKCT pelleHnss 06 aHHynMpoBaHWW, KOTOpPOe ObINIo MPUHATO Ha OCHOBaHWW
aAMWHUCTPATUBHBIX HETOYHOCTEN, B 0COBEHHOCTM MOTOMY YTO AEeKpeT Bblayum Obin Bbiny-
LeH 6e3 Toro, 4YToObl MPUHSTH AOMKHYK YYEeTHyH 3anucb Homepa 3akoHa 79-387 oT
11 nionsa 1979 r. oTHOCUTENBHO aAMUHUCTPATUBHbBIX AENCTBUI BO PpaHLmn.

11.1. B nuceme o1 16 masa 1983 r., M. A. undopmmposan KomnTeT, Y4TO ero lopuckoH-
cynbT r-H M. B. (MHMUmanel nsmeHeHbl) 6bin apecToBaH. He umeeTcs Hukakoro onpepere-
HWS, OfHaKO0, KOTOPOE MMeET NGO BO3AENCTBYIOLLMIA UM YMECTHbIN B JAHHOM Criyyae pe-
mcTp. B cnepyrowem nucbme, AaTvpoBaHHOM 6 ceHTs6pst 1983 r., aBTop B OTBET Ha
npocbby CekpeTtapuaTa 06 uHgopmaumm coobLmn KomuteTy, 4To nocrne apecTa ero opuc-
Ta, OH He B3AN HoBOro npefctasnTens. OH Takke ykasbiBaeT, YTO HUKaKue JanbHenwne
npeacTaBneHnsi No ero 3awute He 6yayT cAenaHbl B OTBET HA paCCMOTPEHNS UTanbsHCKOro
npaBuTenbLCTBA.

11.2. ABTOp Takxke yka3blBaeT, YTO Ha ero npunoxeHne AnennsaumnoHHbIn cyg ®nopex-
umn 29 nonsa 1983 r. BbiHeC npukas 06 0cBOOOXAEHUM U3 3aKIMOYEHUS U MOMECTUI ero nog,
NpuHyAuTensHoe HabnogeHne, 3anpeLas nokmaaTte ropo Jlykka n UTanbsaHCKyo TeppuTo-
puto 1 Aarnee orpaHynymn ero NoNUTUYECKY0 akTUBHOCTb. ABTOp, Takum obpasom, obpatia-
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eTcsa kK KomuTeTy, 4ToObl XO04aTancTBOBaTL O 3alLMTE U YTOObI NpepBaTh COCTOSIHME «Oorpa-
HUYeHn cBoboabl».

12. Nepepn paccmoTpeHrem nobbix TpeboBaHuin, cogepxkaLumxcs B coobeHun, Ko-
MUTET MO NpaBaMm YenoBeka, B COOTBETCTBMM C NpaBunomM 87 NpoLeaypHbix npasun, 4on-
KEH peLnTb, AENCTBUTENBHO NN 3TO A0MYCTMMO NO [oNONHUTENBHOMY MPOTOKOIY K MaKTy.

13.1. KomuTeT no npaBam 4ernoBeka pacCMOTPEN, YTO B TOM, HACKOJIbKO >Kanobbl aB-
Topa KacatoTcst 06BUHUTENBbHOro NpUroBopa v npeanoxexHust M. A. oTHoCUTENbHO NpecTyn-
NEeHus1, No NTanbsiIHCKOMY YrofIoBHOMY MpaBy, «peopraHn3aums pacnyLueHHoM aLumcTCcKomn
napTum» kacaeTcsi COBbITUIA, KOTOpblE MMENW MECTO 0 BCTynneHusi B cuny MexayHapoa-
HOro MakTa O rpaKgaHCKMX U MONUTUYECKMX npaBax M [JononHUTenbHOro NpoTokona Ans
Wtanuu (1. e. nepen 15 nekabps 1978 r.), u cnegoBaTensHO, OHW HegonycTumel no Ctatee 3
[lononHWTenbHOro NpoToKona kak HECOBMECTMMbIE C MOSNIOXKEHUAMU NakTa ratione temporis.

13.2. B Tom, Hackornbko xanobbl aBTOPOB KacarTCs NOCNeACTBUIA NpY BCTYMNNEHUN B
cuny nakta u [JononHuTenbHoro npotokona ans Utanuu, B 06BUHUTENBHOM NpUroBope
M. A. 1 npeanoXeHun, AOMMKHO BbITb NOKa3aHO, YTO UMENUCL NOCNEACTBUS, KOTOPbIE MOTN
CaMOCTOSITENbHO COCTaBWTb HapyLleHne nakta. Mo mHeHuio Komuteta HMKakmMx Takux no-
CrneacTBUI B CIIOXMBLUENCS CUTYaLMN HE UMENOChH.

13.3. OT6bIBaHME 3aKMHOYEHNS, HATNIOXXEHHOTO 40 BCTYMNIIEHNS B CUMY NakTa, — camo
no cebe He HapyLeHve nakta. Kpome toro, KomuteT Obl paccmoTpen, YTo AeNCTBUs, 3a KO-
Topble M. A. 6bIn ocyxaeH (peopraHnsaums pacnyLieHHoV aluMcTCKoV napTum), yaaneHsbl
n3-nog 3awmTbl nakta Ctatben 5 1 6binm B ntobom cnyyae onpaeaaHHO 3anpeLleHbl B COOT-
BETCTBUU C UTaNbSIHCKMM 3aKOHOM, UMEOLLMM OTHOLLEHMWE K OrPaHUYEHNUSIM, MPUMEHUMbIM K
npaeam, paccMmaTpmBaembiM no nonoxeHuam Ctatesamu 18(3), 19(3), 22(2) n 25 nakta. B
3TOM OTHOLUEHUM coobLieHne Henpuemnemo no Ctatbe 3 JONONHUTENBHOrO NPOTOKONa
KaK HECOBMECTUMOE C MOMOXEHUAMW NakTa rations materiae.

13.4. JononHutensHoe TpeboBaHne M. A. 0 TOM, YTO BbICbINKa, MHULMUMPOBAHHAsA
WTanuen, B To BpeMs kak OH »un Bo PpaHuum, npeactasnsieT coboi HapyLLUeHWe nakTa, siB-
nsieTcs 6e30cHoBaTENbHBLIM. He MMeeTCsi HUKaKoro NonoXeHus! B NakTe, AenatoLLero Hesa-
KOHHbIM [Nsi TOCYy4apCTBEHHOW CTOPOHbI TpebOBaHME 3KCTpaguLMKU YernoBeka 13 Opyron
cTpaHbl. TpeboBaHne noaTomy Henpuemnemo no Ctatbe 3 [JoMoNHUTENBHOrO NPOTOKONA,
Kak HECOBMECTMMOE C NMONOXeHWAMU NakTa rations materiae.

14. MNoatomy KomnTeT No npaBam YernoBeka peLuaeT: coobLieHe Henpuemnemo.

UICTOYHMK HPOPMALWN
//HeopuLmanbHeivi nepesoa He3asmcymoro obLyecTsa MnpaBOBbIX MICCAEAOBAHMV (MMHCK)
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PELLIEHWNS EBPOMEACKOTO CYAA MO NPABAM
YEAOBEKA

FREEDOM AND DEMOCRACY PARTY (OZDEP) (NAPTUS
CBOBOADbI U AEMOKPATUWN) npotme TYPLIU

3assareHmne N 23885/94 ot 8 aekabpst 1999T.

Pestome coctasreHo Ob6beAMHEHHOWM O6LLECTBEHHOM 3QKOHOAQTEABHOM
VHULMQTUBOM

KPATKOE U3AOXEHUE OBCTOATEABCTB AEAA

A. OcHoBHble PaKTbl

MonuTtuyeckas napTus Gbina NMKBUAMPOBaHA NO PELLEHMIO CyZla BCKOPE Nocre co3aa-
HUS HA OCHOBaHWK TOTO, YTO e€ NporpaMma HanpasneHa Ha NoApPbIB TEPPUTOPUATILHON Lie-
NOCTHOCTM 1 CBETCKOW NpMpoAbl roCyAapcTBa, a Takke 06LHOCTY HaumK.

B. Pewuenne cyaa

EBponeiickuii cya pewumn, 4To AeACTBUE NPOTMB NapTum Bbino NnpeaycMoTpeHo npa-
BOM U1 NpecrieayeT 3aKoHHYH0 Liernb. Ho OH He Hallern H14ero B nporpaMmMe napTum, YTo Mor-
no Bbl cUMTaTLCA MPU3BLIBOM K UCMOSIb30BaHMIO HACUNNA 1in nbon Apyron opMbl OTpU-
LlaHMa OeMOKpaTUYeCKnX NpuHUMNoB. Ccbinkv B MporpamMme Ha npaBo CaMOyTBEPXKAEHUS
«HaLMOHanbHbIX UMK KyJbTYPHbLIX MEHBLUVHCTBY, B3ATOE B KOHTEKCTE, HE MOACTPEKaET K OT-
[OeneHno oT rocylapcTBa, HO MMENO HaMepeHUe NoaYePKHYTh, YTO NPEAOXKEHHbIN Nonu-
TUYECKUIA MPOEKT AOMKEH Bbl OCHOBBLIBATLCS HA AEMOKPATUYECKN BblpaXXEHHOE cornacue
KypAoB. CyLLHOCTb IEMOKpaTMM — paspeluaTb npeanarate U ocnapuBaTb pasnuyHblie no-
NIUTUYECKME NPOEKTbI, JaXe Te, KOTOPbIe CTaBAT NOA4 COMHEHUE Cnocob, KOTOPLIM rocyaap-
CTBO 6bINI0 OpraHM3oBaHo, MPeAycMaTprBast, YTO OHW HE HaMepeHbl MPUYMHWUTE Bpes camon
nemMokpaTtun. bBonee Toro, npegnaraeMasi CKOpoCTb NMUKBUAALMKU NapTuM npeanonaraer,
4YTO ObINO O4YEHb Mano BpeMeHU, YTOObl NPeanpUHATL kakne-nnbo BaxkHble AencTBus. MNoa-
TOMY NUKBMAAUNSI NONMUTUYECKOW NapTum He Obina NponopLMOHanbHON NpecnesyemMon Le-
nn 1, cnegoBaTenbHO, HEOOXOANMONM B IeMOKpaTMYeckoM obLecTse.

M3BAEHEHNA U3 CYAEBHOTO PELLIEHNS

BOIMPOCHI TPABA

O npeAnoAaraemMom Hapywenun Ctatbn 11 KOHBEHLUU
21. Mpeactasutenu Maptum cBoGOALI U AEMOKPATUN YTBEPXKAANN, YTO (aKT TOro, YTO
MapTusa gomkHa 6biTe NMUKBUAMPOBAHA M Nnaepam 3anpeLleHo aepxaTb Takow xe oduc B



PeLueHus EBponevickoro CyAQ ro rnpaBam YeAoBeKka

OpYrovi MoNMTUYECKO NapTuM, HapyLaeT ux NpaBo Ha cBoboady accouuauuii, kak 3To ra-
paHTupoBaHo B CtaTbe 11 KOHBEHLMN.

A. lTpeABAPUTEAbHAS OL€HKA MPABUTEALCTBA

22. lNpaBnTenbCTBO YTBEPXKAANO Nepes CyA0M, YTO K NapTum HEBO3MOXHO OTHOCUTb-
€A KaK K )XepTBe NUKBUAALMM, TaK Kak oHa Obina nukeuampoBaHa fobposonbHo 30 anpens
1993 r., kak pa3 HakaHyHe 14 nions 1993 r., korga KOHCTUTYLMOHHBIN CyA BbIHEC PELLEHNE O
ee nuksnaaumn. KOHCTUTYLIMOHHBIN Cyf BbIHEC PeLLeHre, HECMOTPS Ha J0OPOBONbHYHO NUK-
BMAaLMIo, ANSt NpefoTBpaLLeHns PopMMPOBaHNS HOBOW NapTWUM C TakUM Xe UMEHEM U1 cTa-
Tycom. Ecnu 6bl nuaepsl napTuv noganu cBoe 3asiBieHne CyAy OT CBOEro CO6CTBEHHOro
VUMEeHU, Toraa oHW Bbl MOrNK YTBEPXKAATb, YTO ABMAIOTCSA KEPTBAMU PACTOPXKEHUS, HO OHU
3TOro He caenanm.

23. B cnywaHuv nepea cyaom npeacrasutens Komuccun 3assun, 4To, No ero MHe-
HUIO, MPaBUTENbLCTBO ObINO OCTAHOBMEHO OT AafbHENLLEro pa3BuUTUs CBOUX BO3PaXEHUHN,
NOTOMY YTO OHO He JaBasio UX Ha AOMyCTUMOW cTagun pasbupatensctea nepes Komuc-
cuen, n Kommcensa no cO6CTBEHHOMY >XeNaHWIo He Hallna HUKak1ux OCHOBaHWI AN NpusHa-
HUS 3asiBNEHVSA HeJonycTMMbIM. B nopsiake nckniodeHuns, ogHako, Komucens couna noaxo-
OAWMM paccMmaTpyBaTh Mo COBCTBEHHOMY >XenaHuio CyTb NO3ULMM NapTUn B ee Aoknage,
caenaHHom no 6biBlwert Ctatbe 31 kOHBEHUUWU. TeM He MeHee, MPVHLUMN 3cTonnenb Gbin
NpUMEHEH NPOTUB MPaBUTENBLCTBA, TaK Kak NPaBUTENbLCTBO MpeABapuTeNibHO He noaarno
xanoby B Komuccuu.

24. 3aaBuTenu yTBEpXAanu, YTo NpaBUTENbLCTBO AOMKHO ObiTb OCTAHOBMEHO B pas-
BUTUW CBOVX BO3PaXEHWUIA B NepByto odepeab nepes cynoM. OHu npeanaratoT cyay NpUHATh
TO, YTO SIBMSIKOTCS XKEPTBOW, TaK Kak €QUHCTBEHHOM LIeNbio 40OPOBONbHOM NKBMAALMUM Obl-
N0 NO3BONUTL ee Nuaepam n3bexatb NMKBMAALMKY NapTUK KOHCTUTYLIMOHHBIM CYA0M.

25. Cyn oTmMeTun, 4To NpaBMTENbCTBO He NogHUMano nepes Komuccuen npeasapute-
NbHble 06BUHEHMSA, KOTOPbIE OHO BblABUraeT Tenepb No CtaTbe 34 KOHBEHLUUMW, B TOM, 4TO
napTus He sBnNsieTcs xepTBoW. CnepoBaTenibHO, MPOTUMB HUX [OJDKEH WMCMONb30BaThCs
npuHUmMn acmonness (cM. desio Zana v. Turkey om 25 Hosbpsi 1997 e., [Joknadbi cyOebHbix
peweHut u nocmarosneHut 1997-VIl, c. 2546, § 44). B poknage npaBuTenbCTBa, OAHAKO,
Komucensa nposepsieT BOnNpoc no cBoeMy cobCTBEHHOMY >xenaHwo. Ecnun npuHumn acmon-
nesb, TeM He MeHee, ByaeT NCNoNb30BaH NPOTUB NPaBUTENLCTBA, OHO JOIMKHO ByaeT nu-
LUMTBCS BO3MOXHOCTW AenaTtb NpefAcTaBneHns no nyHKTy, KOTopbli cuutancs Komuccuen
no cobcTBEHHOMY MOBYXAeHUIo 1 Bbin NpegMeToM crnopa nepes CyAoM. JTO ABMNSETCS He-
LenecoobpasHbIM B CBA3W C MPUHLMNaMy COCTA3aTeNbHOW NpoLeaypbl U paBeHCcTBa CTO-
poH. CnepoBaTenbHO, NPaBUTENbCTBY AOMKHO ObiTh pa3peLleHo NpeacTaBnsATe BO3paxe-
HUS Aaxe Te, koTopble GblNy caenaHbl He BOBPEMS.

26. YT0 KacaeTCcsA Bo3paxkeHui 3asaBuUTenen, Cya Npu3Hari, YTo Nnaepbl NapTum pewmnm
NUKBMAMPOBATL NapTUio B Hafexae n3bexaTb onpeaeneHHbix adpdekTos nukemaaumm Kon-
CTUTYLIMOHHBIM CYAOM, B UX Cryyae 3anpeT Ha OpraHusaLmio OTAeNeHui B cocTaBe apyrunx
nonmTM4eckmx obpasoanmin. ATo 06bsicHeHUe noaTeepxaaeTcs CtaTbelt 108 3akoHa o aesi-
TENbHOCTW NOMUTUYECKUX NAPTUIA, KOTOPasi NPeaoCTaBnseT BO3MOXHOCTb JOOPOBOMBHO MUK-
BUAMPOBAHHBLIM MOMUTUYECKAM MapTUSM NPOAOIKATh CyLLECTBOBaHWE A0 NPUHATUS pelue-
HUsi KOHCTUTYLIMOHHBIM CyZIOM, U HanpaBneHO Ha YAOCTOBEPEHUE TOro, YTO OHU SIBMSILOTCS
npegMeToM Bcex MocneAcTBuin nukeuaaumn. Takum obpasom, pelleHne nuaepos Maptum
CBobofpl 0 NUKBMAALMM NapTUM He 6bIno A0OPOBONbLHBLIM, a cornacHo Ctatbe 11, pelueHust
pyKOBOOWTENEN M YNEHOB OpraHn3aunmn AOMMKHbI NPUHUMATLCSA CBOGOAHO (B0OPOBOSBHO).

Kpome Toro, kak cya y>xe oTmeTwn, cornacHo Ctatbe 108 3akoHa o AeATenbHOCTM No-
NUTUYECKUX NapTUN, «peLleHne KOMNETEHTHOro opraHa NoNMTUYECKoV NapTumn O NUKBuaa-
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LMK AaHHOW NapTum, NpUHATOE nocne Nofayv B CyA Mcka O NUKBUAALMKW, He BrneyeT npu-
OCTaHOBIIEHWS NIKBUAALIMOHHOTO NpoLiecca B KOHCTUTYLIMOHHOM cyAe». MoaTomMy 13 aToro
crepyeT, YTO HaUMOHarbHoe NpaBo NpefocTaBnsieT 4O6POBONBHO NMKBUANPOBAHHBIM MO-
NUTUYECKUM NAPTVSIM BO3MOXHOCTb OCTaTbCsi CYLLECTBOBATb ANs Lieneii nuksmuaaumm Kox-
CTUTYLIMOHHBIM CyOM, NMPaBUTENbCTBO HE MOXET yTBEPXAaTb nepes CyAoM, YTO napTus
6onbLue He CcyLLecTByeT, ecrnu BbIno peLleHve o NMKBMAaLMK (cM. mutatis mutandis, derno Ko-
lompar v. Belgium om 24 ceHmsbpsi 1992 e., cepusi A Ne 235-C, c. 54, § 32, u deno Open Door
and Dublin Well Woman v. Ireland om 29 okmsbpsi 1992 2., cepusi A Ne 246-A, c. 22, § 42).

CnepoBaTerbHO, NpeaBapuTENbHbIE BO3PaXKEHWs MPaBUTENIbCTBa AOMKHbI GbITh Npe-
KpaLLeHbl.

B. AOCTOMHCTBA XXQAOGbI

1. Bbino nu emewamernbcmeo?

27. Bce BbICTYnneHus nepeg cyaoM Npu3Hanu ToT akT, YTo NMKBUAALUS NapTum poB-
HSieTCA BMeLLaTenbCTBY B MpaBo YrieHoB Ha ceBoboay accoumaumii. Cya NpuHAN Takoe xe
MHEHMe.

2. OnpasdaHo nu smewamesnbcmeo?

28. Takoe BMeLLaTENbCTBO BCTyNnaeT B NpoTuBopeynn co Ctatebeit 11, ecnv oHo He
«NpeaycMOTPEHO 3aKOHOMY, He npecrneayeT OfHY UK 6oree 3aKoHHbIX LieNiel B COOTBET-
CTBMU € naparpadom 2 1 He ABMsieTcs «HeobxoaVMbIM B JEMOKPATUYECKOM OOLLEeCTBEY
Onst AOCTWXEHUS 3TUX Lenen.

a) «[NpedycmompeHo 3aKOHOM»

29. To, 4TO BMeLLaTeNbCTBO ObINO «NPedyCMOTPEHO 3aKOHOMY, SBMANOCH OOLMM
OCHOBaHVEM, U OrpaHnYeHusi, HadHa4yeHHble KOHCTUTYLIMOHHBIM CYJOM, OCHOBbIBanNuch Ha
KoHctutyumm n Ctatbax 78, 81 n 89 3akoHa 0 4esATENbHOCTU NONUTUYECKUX MNapTUN.

8) lpasomepHas yerb

30. MNpaBuTeEnbCTBO YyTBEPXKAAMO, YTO BMELLATENbCTBO NpecrnenoBarno HECKONbKO 3a-
KOHHbIX Lienen: npeaynpeautb 6ecnopsigok, 3amTuTe npasa Apyrux 1 o6ecneynTb Haumo-
HanbHyt0 6e30MacHOCTb, BKIOYas TEppUTOPUAsbHYHO LIeNTIOCTHOCTb CTPaHbI.

31. MapTua 3asBuTenen oTpulana, 4To Koraa-nnbo npeacTaenana yrposy Ans Typeu-
Koro obuiecTBa.

32. Komuceusi npegnonoxuna, YTo K ocnapuBaeMblM OrpaHUYeHNsIM MOXHO OTHOCU-
TbCS1 KaK K NpecriefoBaHnto Kak MUHUMYM OHOW 3aKOHHOW Lienu, NpeAcTaBrneHHol B napar-
pade 2 Ctatbu 11: 3awimTa TeppuTOpUanbHON LIENOCTHOCTM, M MO3TOMY pedb MaeT O coxpa-
HEHWUW «HaLMoHanbHOW 6e3onacHocTuy.

33. Cyq pasgenun mHeHve Komuccum no gaHHOMY BOMpOCY.

¢) «Heobxodumo e demokpamuyeckom obujecmee»
(i) ApeymeHmbi cmopoH
(*) 3asseumenu

34. CtopoHa 3asBuTenen yTeepxaana, 4To B UX NporpaMmMe HeTKO YCTaHOBIIEHO, YTO
OHW 0f06PAT AeMOKpPaTUYHOE U MUPHOE pelleHue Kypackoi npobnemMbl U cornacHsel ¢
MexayHapoaHbIM NpaBoMm. bbino 6bl HenpaBunbHO NpeanonaraTb, YTO NAPTUS XenaeT pas-
nenexuns Typumun. HaobopoT, nporpamma napTum nogyepkunsana HeobxoaMmMocTb ANs cTpa-
Hbl COXpaHATb LienocTHocTb. Kak roBoputcs B mporpaMme, napTtus xenana pabotatb Haj,
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006beAMHEHNEM TYPELIKOTO U KypACKOro HapoaoB, KOTopble BMecTe cchopMupoBanm 6bl ro-
CyAapCTBO Ha OCHOBE paBeHCTBa 1 A0OpOBONbHOCTU. Huyero B nporpaMme napTvm He Bbl-
pakaeT cenapaTuUCTCKMX Lienen, YTo noaTBepxgaeTcs hakToM, YTO HUKAKOro npecriefosa-
HMA He 6blno npoTvB nuaepoB naptum no Ctatbe 125 YronoBHoOro kofekca, koTopas
npegycMaTpvBaeT HakasaHue 3a BOBMEeYEHNe B cenapaTucTckue 4encTBus.

Kypackas npobnema B HacTosilLiee BpeMsi SIBMSIETCA CaMON Cepbe3Hou npobremon
Typuuun. Onpegenssa macwtab aTorn Npobremsl, NONUTUYECKE NAPTUN HE TOMbKO HEe MOTyT
HaWTU N NPEeanoxXuTb ee paspeLleHne, oHn 0bsi3aHbl AenaTb 3To. OaHako, B rasax Bnacren
npocToro gakTa, YTo NapTus UCnonb3oBana CroBo «Kypa» OblNo AOCTaTOYHO Ans onpasaa-
HUSI NMUKBMZALUN. DTO TO, YTO CIYYMIIOCh C NapTuen: 1 [MaBHbIN roCcy4apCTBEHHbIN COBET-
HUK U KOHCTUTYLMOHHBIN Cyd OCHOBbIBaNM CBOM OOBUHEHWS Ha WMCMONb30OBaHWM CIIOB
«KYPA», «KYPACKUIA HAapoa», KMEHbLUMHCTBO» 1 «HapoA» B Mporpamme napTuu. Bee xe npo-
rpamma He OMnUCbIBAET KypAOB KakK MEHbLUMHCTBO U HE COAEPXUT Ha3BaHWsA AN HUX Ans
onpeaerneHunst cneuuansHOr0 OTHOLLIEHUS! UMW A OTAENEHUst OT TyPELIKOro HacerneHus.
[anee, B nporpaMmMe eCTb TONbKO OAHO €AUHCTBEHHOE NPeAnoXeHne, KOTOpoe He oTpaxa-
€T UCTVHHBIX HamMmepeHuin napTuun. MNMoaTtomy, 3anpeLuas NoMUMTUYECKYIO NapTUIO TOMBKO Mo-
TOMY, YTO 3asiBMEHO B ee Nporpamme, YTO OHa HamMmepeHa HacTauBaTb Ha cCrpaBefIMBOCTH,
[EMOKPATUYHOM M MUPHOM pELLEHUU KypACKOW MpobrieMbl paBHsieTcs HapylueHuto Crta-
Tbl 11 KOHBEHUMN.

(*) MNpasumenscmeo

35. MNpaBnTenbLCTBO NPEACTaBUIIO, YTO LN, ykasaHHble B nporpamme naptum, 6binm
NOXOASALLMMMN AN NOACTPeKaTenbCTBa YacTy TYPELKOro HaceneH s K BOCCTaHMIo Un Bo-
BMEYEHWIO B TaKMe HeneranbHble AeVCTBUS, Kak CO34aHMe HOBOrO NMONIMTUYECKOro nopsaka
1 3aKOHOB, KOTOPblE SBMAOTCH HECOBMECTUMbBIMU C KOHCTUTYLIMOHHBIMW MPUHLMNAMU rocy-
napctea Typuun.

MapTus ncnonb3oBana AemokpaTuyeckue cBo6OAb! B CBOEN MONbITKe pa3aenuTte Typ-
Lm0 nyTem Bbibopa ux pyHaaMeHTanbHON TEMOW YTBEPXKAEHHOIO MPUTECHEHMWS TYpELKUM
rocyapCTBOM MEHBLUVHCTB 1 B YaCTHOCTW KypAoB. [ocne obpallenns k npaBy HAapodoB Ha
camoonpegerneHne napTusi OTKpPbITO NoadepXvBana BoopyKeHHyto 6opbby B cBoew npo-
rpamme, ocobeHHo 3asBneHveM: «lapTus noaaepXvBaeT cnpaBeasIMBYio U 3aKOHHY0 60-
pbby ntofel 3a He3aBUCMMOCTb 1 cBoboay». [MogobHble naen cunTalTca AokasaTenbCeT-
BOM HE3aKOHHbIX AEeNCTBUIA TEePPOPUCTUHECKMX OpraHv3aLunii, Lenbio KOTOPbIX SBSETCs
YHUUTOXWTb €AMHCTBO rOCyAapcTBa M NMOoACTPeKaTh YacTb TYPELIKOTO HAaCeNEHNs K MATEXY.

Bonee Toro, B cBOE NporpamMmmMe napTusa oTcTanBana camoonpeaeneHme HaceneHms
KYPACKOrO NPOVCXOXAEHWSI; 3TO SIBMSIETCS HE TOSNIbKO HEKOHCTUTYLIMOHHBIM, HO Takke He-
noaxoasLmmM Ans 3awuTel no KoHBEHUMK, Tak kak noapbiBaeT OBLLHOCTb TYpPeLKOW Haumo-
HanbHOCTU 1 HeAEeNMMMOCTb TepPUTOpPUN rocyfapcTaa.

Bonee Toro, AaHHOe Aeno oTnunyaeTcs oT Aen, kacatwmxcs O6beAVHEHHOW KOMMY-
HucTuyeckon naptum Typuwmm (PeweHue om 30 sHeaps 1998 e., Omyemsi 1998-1, c. 1) n Co-
yuanucmuydeckol napmuu (PeweHue om 25 masi 1998 ., Omyemsi 1998-11l, c. 1233), Tak
KaK Lenb JaHHOW NapTuu B OTNIMYME OT APYrUX NapTuii He BKNoYana npasun emokpaTtuye-
CKWX CMIOPOB BMECTO TOro, YTOObl pasaenuTb CTpaHy, C OAHOW CTOPOHbI, Monarasicb Ha noa-
OEPXKY YacTU HaceneHus, u ¢ Apyro CTOpPOHbI, 04006psATbL 6opbOy, BeayLUyca Teppopu-
cTuyeckuMmn opraHusaumsmu. [MponaraHga B nomnb3y camoonpeeneHvs Ans 4vactu
HacerneHus, B JaHHOM cry4ae Ans KypaoB, He Tonbko npoTtmBopeyuna KoHctutyumm Typ-
LK, HO Takke Obina npuynHon Gecnopsaka cpean TypeLkoro HaceneHus. B Takom rocygap-
cTBe, Kak TypLms, KOTOPOEe C MOMEHTa ero OCHOBaHNS OCHOBBLIBANIOCh HA YHUTAPHOWN CTPYK-
Type u rae nocpeactsom Ctatbn 10 KOHCTUTYLMM «BCE NMUYHOCTU AOIKHBI ObITb paBHbIMU
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nepef 3akoHOM 6e3 kaknx-nmbo pas3nuymnin Ha OCHOBaHWK A3blka, packl, LBeTa, nomna, nonu-
TUYECKUX B3rNsA0B, PUNocodckmx yoexaeHUn, penmrim, YNeHCTBa B PenUrMo3HbIX CekTax
UINN Ha APYrnX NOXOXMX OCHOBaHWAX», Takasi nponaraHga Hen3bexHo Bbl3biBaeT cepbes-
Hble pasHornacust Mexay pasnuyHbIMK YacTsAMM TYPELIKOro HacemneHus.

B cymme, yuntbiBas OTHOLIEHMS, B3STble B OCHOBY AaHHOrO Aerna, U B 4acTHOCTU
CMOXHOCTM, KOTOpble Bbi3Banu 60pbby NpoTMB Teppopr3ama, MOXHO ObINo 3aKmioynTb Ha
OCHOBaHWK cBnAeTeNsbCTB KOHCTUTYLIMOHHOIO CyAa, YTO NapTus Hecna HeKoTOpYH OTBETCT-
BEHHOCTb 3a npobnemel Teppopuama B Typuuu. JIukBnaaumsa napTum He sBUnacb Henpo-
nopLMoHanbHOM Mepon M COOTBETCTBEHHO HE MOrfia PoBHATbCS HapyweHuto Ctatbu 11
KOHBEHLUW.

(*) Komuccusi

36. Komuccus Bbipasuna MHEHUE, YTO UMeNo MecTo HapylleHne Ctatbu 11. OHa yka-
3ana, B NepByto ovepespb, YTO YCTaB napTuv AeMOHCTPUPYET, YTO NapTus ABnsnack 4eMo-
KpaTudeckou no cTpyktype. OHa xenana JoduTbCs CBOUX NMONMUTUYECKUX Liener YACTO npa-
BOBbIMM MeTogamu. B camom pgene, maBHbIN COBETHMK rocyaapctBa He oTcTausan
npoTneononoxHoe B KOHCTUTYLMOHHOM cyAe. bonee Toro, He BbINo Aoka3aHo, YTO NapTus
1nMena HamepeHue paspyLnTb 4eMOKPaTUHECKYHO U NIIopanucTuyeckyto cuctemy B Typumm
UV HapywuTb yHAameHTanbHble npasa 4ernoseka B popMe pacoBOW AUCKPUMUHALMN.
Bonee Toro, ctateA nporpamMmmMbl napTum, CBA3aHHasA C CUTyauuen ¢ Kypaamu, He cogepxaHa
HVKaK1X NPY3bIBOB K UCMOMb30BAHMI0 HACUMNA UK APYIUX aHTUOEMOKPaTUYECKUX U nonm-
TUYeckux cpeacTs. HaobopoT, nporpamma npegnarana ocobeHHO AeMOoKpaTUYHbIe 1 Monu-
TUYecKUe peLLleHns ANs NocTaBieHHoN NpobnemMbl. Takke OHa He copepana HUKakux noa-
CTpeKaTenbCTB 9KCTPEMUCTCKUX U TEPPOPUCTUHECKUX TPYMN CBEPrHYTb KOHCTUTYLIMOHHbBIN
nopsaoK B rocy4apcTBe M OCHOBAaTb KypACKOe roCyAapCcTBO C UCMOMNb30BAHNEM CUTbI.

(ii) OueHka cyda

37. Cya noBTOpWII, YTO, HECMOTPS HA aBTOHOMHYO POJib 1 OTAENbHYI0 cdhepy 3asiBre-
Husi, CtaTtbsa 11 gorkHa 6bITb NpUHATA BO BHUMaHWe B cBeTe Ctatbn 10. 3awmuta MHEHUIN 1
cBOOOAbI BblpaxaTb X ABMSETCA OAHON K3 Lienel cBoboabl cobpaHuii n accoumaumi, Kak
3acmkcupoBaHo B CtaTbe 11. 3TO NpUMeEHsAeTCA Yalle BCero B OTHOLLEHUM K NONUTUYECKUM
napTusM B CBETE MX CyLLECTBEHHON ponu B obecrneveHnn nnopanuama u Hagnexailiero
(PYHKLMOHNPOBaHUSI AEMOKPaTUW.

Kak cyn roBopun MHOro pas, He MOXeT ObITb AemMokpaTum 6e3 nntopanusma. Ocyuect-
BreHne cBoboAbl BblpaXeHUst MHeHus:, kak 3acmkcupoBaHo B CtaTbe 10, NprMeHnMo B Co-
OTBETCTBUM C naparpadoM 2 He TOMNbKO K «MHpOpMaLMU» Uin «MAEAM», KOTOpble NOAX0As-
LM o6pa3oM nomnyyeHbl U paccmaTpuBatoTcsl kak 6e3BpeaHble unu 6e3pasnuyHble, HO
TaKkKe K TeM, KOTOpble HapyLUalT, NOTpAcatoT unm 6ecrnokosT. To, YTo AeNCTBUS napTumn
OPMUPYIOT YaCTb KOMMEKTUBHOIO OCYLLECTBMNEHNSA CBOBOAB! BbIPXXEHNSI MHEHWIA CamOo Mo
cebe ynonHoMoumnBaeT NonMTUYeckne napTum uckate 3awmTel no Ctatbe 10 1 11 KOHBEH-
uum (em. geno United Communist Party of Turkey and Others, npuBeeHHOe Huxe, naparpa-
bl 42-43).

38. B paHHOM fene npexae BCero AOMKHO ObiTb OTMEYEHO, YTO B CBOEM PELLEHUN OT
14 vions 1993 r. npuymHbl, NpuBeaeHHble KOHCTUTYLIMOHHBIM CYJOM B OTHOLLEHUW PELLEHNS
0 NVKBMAALMU NapTuy, ObiNu cneayloLlime: NporpamMMoln NnapTum npegycmaTpusancst no-
OpblB TEPPUTOPUANBHOW LIeNIOCTHOCTM rocyAapcTBa M OBLWHOCTH HaLMK, MO3TOMY MMeENo
MecTo HapyLweHue KoHctutyumm n Ctaten 78(a) n 81(a) u (b) 3akoHa o AeAaTenbHOCTH Nonu-
Tuyecknx naptui. Mo MHeHuto KOHCTUTYUMOHHOrO cyada, nporpaMma 6bina ocHoBaHa Ha
npeanonoxeHuu, 4To B Typumu cyLLiecTByeT OTAENbHbIN HAPOZ KypAoB CO CBOe COBCTBEH-
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HOW KynbTypoW 1 A3bikoM. KypApbl 6binn npeacTaBnieHbl B IporpamMmme Kak NpUTeCHSeMbI Ha-
pop, YbM AeMoKpaThyeckmne npasa CoBepLUEHHO UrHOpupYoTCs. MapTus npuabiBana Kypaos
K camoonpefeneHnto 1 NogaepXuBana nx NpaBo BECTU «BOMHY 3a HE3aBUCKMMOCTb» . OTOT
B3NS TOXAECTBEHEH B3rnsaam TeppoprCcTUHECcKUX opraHn3aumnii u coaepxuT B cebe noa-
CTpeKaTenbCTBO K BOCCTaHMIO. OTO ONpaBAbIBaeT peLleHne 0 NMKBUAALMN napTuu.

K ToMy e KOHCTUTYLMOHHBIV Cyf, 0BHapyXun, 4To, NOAAEPXUBas peLLueHne npaBuTe-
nbCcTBa, [lenapTaMeHT Nno genam penurum B CBOeN nporpaMmme (Ha OCHOBE TOro, YTO Aena o
penurn AoMmKHb! ObITb NOA KOHTPOMNEM CaMUX PENIUIMO3HbIX MHCTUTYTOB) yKasarn, 4To nap-
TMA noApbiBana NpUHUMN cekysispudma. KOHCTUTYLMOHHBIN cya yTBepxaan, Y4To umerno
MecTo HapyleHue CtaTtbu 89 3akoHa 0 OeATENBHOCTM NONUTUYECKUX MAPTUN.

39. B cBeTe atux cpaktopoB Cya AOMKEH NPUHATBL BO BHYMaHWe 06beM yTBepXKOAEHNN
no JaHHOMY BOMPOCY W ONpeAenuTb onpasgaHa nv nukemaaums Maptum.

Vimes BBMAY NepBbIii BOMPOC, CYA MOBTOPSIET, YTO, KOrAa OH MPOM3BOAMI €ro TLiarte-
NbHOE 1ccrnenoBaHne, 3agadeln ObINo He 3aMeHNTb CBOe COOCTBEHHOE MHEHME Ha Lieneco-
obpa3Hoe MHeHMe HaumoHarnbHbIX BNacTen, Ho nepecmoTpeTb no Ctatbe 11 pelueHuns, ko-
TOpbl€ OHV BbIHOCWNW B UCMOMHEHWEe cBOOOAbLI X AencTBui. MocTynas Tak, cya AOMmKeH
6blN1, B 4aCTHOCTH, yBeanTbCA, YTO HaLUMOHarbHble BNAacTV OCHOBLIBANN CBOW PeLLEHNs Ha
npvemnemonu oueHke dakToB (cM. desio mutatis mutandis Socialist Party and Others, npuse-
OeHHoe Huxe, § 44).

40. AHanusnpys nporpaMmMy napTuu, CyA, He HaLlen HUYero, YTo Mormo Bbl cynTaTbes
NpK3bIBOM K MCMOMb30BAHWNIO HACUNNSA, BOCCTaHMIO Mnv ntobor Apyron hopmon oTpuLaHus
AeMOoKpaTU4eckvX NPUHLUMNOB. Tak, N0 MHEHWIO CyAa, 3TO ABMAETCS BaXKHbIM (haKTOpPOM, KO-
TOpbIi HEOGXOAMMO NPUHSATL BO BHUMaHWe (cM. Oesio mutatis mutandis Okcuoglu v. Turkey
Ne 24246/94, § 48, om 8 urons 1999 e., He coobweHHoe). HanpoTue, B nporpamme 6bina
NnoAYepKHyTa HEOOXOAMMOCTb XWUTb AeMOoKpaTuyeckvumu npasunamu. Cyn roBopuT, 4TO
cpeav npoyero, NapTus «npeanaraet n3obpeTeHne AeMokpaTuyeckoro cobpaHusi npeacra-
BUTENew nofen, n3bpaHHbIX Mo yHMBEpcansHOMY n3bupaTensHOMy NpaBy» 1 «npeanaraet
MWPHOE 1 AEMOKPATUYHOE peLleHne Kypackon npobnembl Ha OCHOBaHWM CTPOroro npume-
HEHWS TakX MeXAyHapOoAHbIX COornalleHni, kak XenbCUHCKNIA 3aKniounTenbHbIN akT, EBpo-
nernckas KOHBEHLMS O 3aluuTe NpaB Yernoseka u BceobLyas Aeknapauus npae YenoBekar.

CornacHo 3asiBNeHunto NpaBUTENbCTBA, NAapTUS «OTKPLITO NOAAEPXKUBana BOOPYXEH-
Hyto 60pb6Y, YTO BbIPAXEHO B YTBEPXAEHWUN, HE OCTaBMNSIOLLMM MECTa COMHEHUSM, YTO nap-
TUS NOAAEPXKMBAET CnpaBeavBYIO U 3aKOHHYI0 60pb0y Noaer 3a He3aBUCUMOCTb 1 CBOGO-
nay». [oka cyn cuutan, 4Tto 3To chpasa Ha camMOM Aene He HeCceT YyTBEPXKAEHUS O HaMmepeHun
napTun COBEPLUNTL ONpeAeneHHbIe NoNUTUYeckne TpeboBaHUS, OH He HaLLen HUYero B Hel,
4YTO MOXeT NobyAnTL HApOA, NCMOSb30BaTb HACUMNE UNW HapyLLaTb NpaBuna AemMoKpaTun.
Mcxopsa 3 atoro, pasaen, kacaroLmnes 3Toro Bonpoca, akTnyeckn He oTAMYMM OT pasae-
NOB MpOrpammbl ONpeAesieHHbIX OPraHoB, KOTOPbIE MNOMUTUYECKN aKTUBHbI B APYrMX rocy-
[apcTBax — yyacTHukax CoseTta EBponbil.

41. KOHCTUTYLUMOHHBIN CYA Takke KpUTUKOBam napTuio 3a pasnuyve AByX Hauun B
CBOEW NporpaMme — KypAoB 1 TYPKOB — 1 3a 0BpalLLieHune K CyLLeCTBOBaHNIO MEHBLUMHCTB U
1X NpaBy Ha camoonpefenexue, 3a Bpes 06LLHOCTM TYpeLKOro Hapoaa 1 TepputopuasnsHom
LenocTHocTn TypeuKoro rocyaapcrea.

Cyn oTMeTun, 4YTo B3ATble BMeCTe pasferbl NporpamMMbl NpeacTaBnsalT nonmTuye-
CKWI NPOEKT, LieNblo KOTOPOro ABMNAETCS B LIefIOM YyCTaHOBIEHWE B COOTBETCTBUE C 4EMO-
KpaT14yecknMm npaBunamm «coLmanbHOro nopsaka, OXBaTblBatoLLEero Kypackuin 1 TypeLKui
Hapoay. B nporpamme yctaHoBneHo, 4to «[aptusi gemokpaTtnm n cBoboabl NPOBOAUT KaM-
naHuto No A06POBONIEHOMY COEAMHEHMIO KYPACKOrO U TYPELIKOro HapoA0B, KOTOPbIE MPUHU-
Manu y4acTue B OCHOBaHWM rocygapcteay. OTO npaBAa, YTo napTvs B CBOEN nporpaMme
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obpaljanacb K npaBy Ha camoonpefenieHne «HauMOHamNbHbIX UMW PENUIMO3HbIX MEeHb-
LUIMHCTBY»; OAHAKO B3sTble B KOHTEKCTE, 3TV CnoBa He NobyxaaloT niofen xenaTb oTaene-
HUS OT Typuum, HO BbipaXatloT HaMepeHMe BMECTO TOro NOAYEPKHYTb, YTO MPeANnoXeHHbIN
NONUTUYECKMIA MPOEKT AOMKEH ObITh NoaaepXaH CBOOOAHO AeMOKPaTUYECKV BbIPaXXEHHbIM
cornacuem KypAos.

Mo MHeHuio cyaa, dakT Toro, YTo MONIUTUYECKUI MPOEKT CYUTAETCH HECOBMECTUMBIM C
HaCTOSLLMMMN NPUHLMNAMKN 1 CTPYKTypamu TypeLKoro rocyaapctea He 03HavaeT, YTo 310
HapyLluaeT gemokpaTtunyeckue npasuna. CyLHOCTb AeMoKpaTuy — paspeluaTtb npeanarate
1 obcyxaaTtb pasnuyHble NonNUTUYEcKne NPoekTbl, Aaxe Te, KoTopble CTaBAT NOA BOMPOC
crnocob opraHusauum CyLLEeCTBYHOLLEro rocyaapcraa, obecneunsas ycroBus, Npy KOTOPbIX
OHV He NoBpeasT caMoi AeMokpaTtum (cM. desio Socialist Party and Others v. Turkey, § 47).
OTO NpYMeHsieTCs Takke K NpeanoKeHsIM napTum Ans oTMeHbl [lenapTameHTta no genam
penurui.

42. INo obLiemMy Npu3HaHMo, He MOXET ObITb UCKIIOYEHO, YTO pa3gensl, kacatwmecs
3TOr0, MOTYT CKpbIBaTb PasfNyHbIe NOMUTUYECKNE 3aMbICI bl OT MyONMYHO NPOBO3rNaLleH-
HbIx. OHaKo B OTCYTCTBME M0ObIX KOHKPETHBIX AENCTBUIA, NpeanaratoLLmnx Apyroe, HeT npu-
YWH Bo3naraTb COMHEHWS Ha MOANMHHOCTL NporpaMmbl napTuu. MapTtus, Takum obpasom,
Oblna HakasaHa 3a OCyLLECTBIEHNE CBOOOAbI BbIpaXKEHUS.

43. Cyn pomnxkeH Tenepb ONpefenvTb B CBETE BblLLENEPEYNCIIEHHBIX COOBpaXeHuit,
Morfa nu NMKB1AauMsa napTum cyMTaTbca HeOOXOAUMON B AiemMoKpaTuieckom obliecTse,
T. e. onpefennTb, Mena N MeCTo «HEOTNOXHasA coLmanbHas Heo6XoAMMOCTbY 1 BbINo Nn
3TO «MPOMNOPLMOHArbHO 3aKOHHO npecnenyemMoi uenu» (cM. deno Socialist Party and Ot-
hers v. Turkey, § 49).

44. B cBeTe CyLIEeCTBEHHOW ponv, UrpaemMovi NoNMTUYECKUMI NapTUAMK ANA Haane-
Xaiero yHKUMOHMpOBaHUSA aemokpatum (cMm. deno United Communist Party and Other
v. Turkey, npusedeHHoe Huxe, § 25), ucknioyeHns npmBedeHsbl B Ctatbe 11, oHu KacatoTcs
NONUTUYECKMX NapTUI, €Cnn CTPOro TOMKOBAaTb, TONbKO 0OBUHUTENbHBIE U BbIHY>XAEHHbIE
NPVYYHBI MOTYT ONpaBAaTh OrpaHUYeHns A Takux napTui ceoboabl accoumauuin. B onpe-
[eneHun, cyLecTByeT nm HeobxoammocTb B 3HaveHun Ctatbe 11 (§ 2), foroBapuBatoLme-
Csi rocyapcTBa UMEKT TONbKO OrpaHuWYeHHbIN Npefen NpusHaHus, B COOTBETCTBMMU CO
CTPOrMM €eBpOMeckMM HaA30pOM, OXBaTbIBAIOLLMM W NPaBO W NPUMEHSieMble peLLeHus,
BKIOYas AaBaeMble He3aBUCUMbIMU CyAaMU.

[Hanee, cyn npeaBapuTenbHO peLumns, YTO OAHON M3 NPUHLMMNANbHbLIX AeMoKpaTuye-
CKUX XapaKTepUCTUK ABMNSETCA BO3MOXHOCTb, KOTOpas npeanaraeTcs AN peLleHusi rocy-
AapcTBeHHbIX Npobnem Yepes Ananor, He npuberas kK NOMOLLM Hacunus. [lemokpaTvs npo-
uBeTaeT Ha cBoOOAEe BbIPAKEHUSI MHeHW. C 3TOW TOYKM 3peHusi, He MOXeT ObiTb
onpaBAaHus NpensTCTBOBaHUIO MOMUTUYECKON rpynne B TOM, YTO OHa xenaeT nybnuyHo
o6CcyanTb CUTyaLMIo YacTu HaceneHns rocyapcTsa v NpUHATL ydacTue B NMONUTUYECKON
XKN3HW HaLUMK Ans Toro, YTobbl HAaNTW B COOTBETCTBMM C AEMOKPATUYECKMU NpaBunamu pe-
LueHne, cnocobHoe y0BNeTBOPUTL BCEX 3auHTepecoBaHHbIX (cM. desto Socialist Party and
Others v. Turkey, npusedeHHoe Huxe, § 45).

45. B HacTosiLeM ene cyd OTMETUN, YTO BMeLLaTeNbCTBO B BOMPOC ObINo paavkarns-
HbIM: MapTusa Bbina NUKBMAMPOBaHa C HeMeANeHHbIM 3MEKTOM, ee aKTUBbI BbInK NUKBK-
[OMPOBaHbI U NepeMeLLEHbI ipSO jure B Ka3HAYENCTBO, U ee nNuaepam Obifno 3anpeLLeHo 3aHu-
MaTbCsl TakoW e AesATeNbHOCTbI0. Takve pelunTenbHble Mepbl MOTyT ObiTb NPeAnpPUHATHI
TOMbKO B CaMbIX CEPbE3HbIX CIyYasiX.

46. Cyn yxxe oTMeuvarn, YTO HeKoTopble pasaernbl NporpaMMbl NApTUK, cogepxalume
KPUTKKY 1 TpeboBaHus, B LIENIOM He CTaBAT BOMPOC O HE06X0AMMOCTM cornacus ¢ NpuHLK-
namu v npasunamu gemokpatuu. Cya NnprHUMaeT BO BHUMaHWe 3TO OCHOBaHWe Aena, B Ya-
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CTHOCTU CINOXXHOCTHM ¢ 6opbbor NpoTuB Teppopuama (cM. deso United Communist Party and
Other v. Turkey, npusedeHHoe Huxe, § 59). B cBSI3n ¢ aTMM NpaBUTENbLCTBO YyTBEPXKAAIO,
YTO MapTUsi HECET YacTb OTBETCTBEHHOCTM 3a NpobnemMbl Teppopuama B Typuumm (cm. § 35,
sbiwe). MpaBUTENBCTBO TEM HE MEHEE HE CMOTTIO OOBACHUTb, Kak MOrI0 BbITb Tak, MOTOMY
4YTO MapTusl eABa UMena BpeMs NPeanpuHATL kakme-nmbo cyllecTBeHHble aenctems. OHa
Obina ocHoBaHa 19 okTsi6ps 1992 r., NnepBoe 3asBneHve o0 ee NMKBMAALMM ObINo caenaHo
29 gHBaps 1993 r., 1 oHa Gblna NUKBMAMPOBaHA NepBOHaYanbHO Ha cobpaHun yupeauTe-
nen 30 anpens 1993 r. u 3ateM KoHcTUTyumoHHbIM cynom 14 nonsa 1993 r. Miobas onac-
HOCTb MOrf1a UCXOAUTb TOJbKO U3 MporpamMmbl MapTuK, HO rOCYAapCTBO HE YCTAHOBUIIO, Ka-
KM 06pa3omM, HECMOTPSI Ha UX MPOBO3rNaLLEeHHY NPUHAANEXHOCTb K AEMOKPaATUYECKUM 1
MUPHBIM pa3peLleHnsiM, pasaernbl B NporpaMMe napTum MoryT paccMmaTtpmBaTtbhbesl kak 060-
cTpsitowne Teppopusm B Typumm.

47. YyuTbiBas BbilenepeymcreHHoe, Ctatbst 17 He MOXET NPUMEHNATLCS (CM. C Oro-
Bopkamu Aeno Coumnannctuyeckon napTum n pyrux, npueedeHHoe Bbilwe, naparpad 53).

48. B 3akrntoveHne Heobxoaumo yKkasaTb, UTO NMKBMaaLMsa napTum Obina Henponopum-
OHarbHa 3asiBNMEeHHOMY MCKY W, criefdoBaTenbHO, He HeO6XOAMMO B EMOKpPATUYeCcKoM 06-
LecTBe. OTO 3HAUUT, YTO ObINo HapyweHne CTaTen 11 KOHBEHUMW.

VICTOYHUK MHGOPMALmM
//HeopuumanbHbivi nepeBos Hes3aBncyimoro o6LLUeCTBA MpaBOBbIX MICCAEAOBAHMM (MMHCK)

37



o

38

CBOBOAA ACCOUUAUNN: TPAKTUKA MEXAYHAPOAHOW 3ALUNTH

UNITED COMMUNIST PARTY OF TURKEY
(OBbEAUHEHHAY KOMMYHUCTUYECKAA NAPTUYG TYPLUUWN)
N APYTUE npotme TYPLUUU

3asgsareHmne N 19392/92 ot 30 sHeaps1 1998 T.

Pestome cocraBreHo Ob6beAMHEHHOM OBLLECTBEHHOM 3QKOHOAQTEABHOM
VHWULINQTMBOM

KPATKOE U3AOXEHUE OBCTOATEABCTB AEAA

A. OCHOBHbIe paKTbI

C MomeHTa ocHoBaHuUst O6beanHeHHo KommyHucTudeckoi naptum Typumm B 1990 T.
NpaBUTENLCTBO PELLMIIO NMUKBUANPOBATL €€ MO HECKOMbKUM NPUYMHAM: OHa NbITaeTcs ycTa-
HOBUTb JOMVWHUPOBaHNE OOHOIO COLMAnbHOro Knacca Hag ApyruMmu, NnpoBo3rnaiwaeT cebs
NPEeeMHNKOM paHee NMKBUAMPOBAHHON MONUTUYECKOM NapTUX, HE3aKOHHO BKITIOYAET B CBOE
HasBaHWe CIMOBO «KOMMYHUCTUYECKAs» U MOAPbIBAET TEPPUTOPUATbHYIO LIeNTOCTHOCTb ro-
cypapcTsa. TypeLkue cyabl NoCTaHOBUMMW NnkBuamMpoBaTe Ob6beanHeHHyo KommyHucTYe-
ckyto MapTuio Typuumn, 1 kak cneagcTeme ocHoBaTensam n meHempxkepam O6begnHeHHoN Kom-
MYHUCTUYECKOW napTum Typuun 6bino 3anpeLleHo co3gaBaTtb CBOU NpeacTaBUTENbCTBA B
cocTaBe Noboro Apyroro NONMTUYECKOTO opraHa.

B. PeweHune cyaq
EBponenckuii cyg peLwunn, 4To nonMTu4eckne naptum — 370 ogHa 13 opm accouma-
UMK, Heobxoammas Ans Hagnexaiero yHKUMOHUPOBAHWS AEMOKPaTUM U HaxoasiLascs
nop aevicteuem Ctatbun 11. Ecnu BMeLwwatensctBo B AesiTenbHocTe O6beamHeHHo Kommy-
HUCTMYeCcKo napTum Typummn NpaBmTeNbCTBOM ObINo NpeaycMOTPEHO NPaBoOM U HaLeneHo
Ha [OCTUXKEHWE 3aKOHHOW LIENM (CMY>XWUTb HaLMOHanbHo 6e30nacHoCTU), 3TO He BbINo «He-
06x04uMOo B AEMOKpaTUYECKOM OOLLECTBEY.
+  ObbeauHeHHass KommyHucTudeckas naptust Typuum Obina nukBuavMpoBaHa Ha
OCHOBE CBOEro YcTasa 1 nporpammbl, eLle nepej TeM, kak Hayana cBoto AesTernb-
HOCTb.
Bbi6op O6beamHeHHo KommyHucTuyeckon naptuen Typuum Ha3BaHUs B NPUHLUM-
ne He MOXeT onpasaaThb Takyto Mepy, Kak NIMKBUAALWS, NPy OTCYTCTBUM APYruX KOH-
KpeTHbIX AoKa3aTeNbCTB TOro, YTO BbIGOP Ha3BaHWs NPEACTaBnseT pearbHy yr-
po3y o6LLecTBy 1 rOCYyAapCTBY.
He 6bino onpaBaaHust AN NPensTCTBOBAHWSA MONUTUYECKOW rpynne, Tak Kak oHa
xenana nybnunyHo obcyxaaTe CUTyaLMio YacTy HaceneHus, a UMEHHO KypaoB.
He 6bino gokasatenscts, 4to O6beanHeHHas KommyHnctuyeckas naptus Typumm
OTBETCTBEHHA 3a Npobriembl, OTHOCALLMECS K Teppopuamy B TypLuu.

Ucxo0 dena: He 6bino HapyweHus CtaTtby 11 KOHBEHLMN.
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M3BAEYEHNA U3 CYAEBHOIO PELLUEHUS

BOIMPOCHI NTPABA

l. O npeanoAaraemMom HapyLueHum CtaTtbu 11 KOHBEHLUMN

18. 3asButenu yreepxganu, 4to ¢akt nuksugaunm O6beauHeHHon KoMmyHMcTYe-
ckou napTum Typumu (TBKP) n 3anpeT nuaepam cosgasaTb CBOU NPeacTaBUTENbCTBA B CO-
cTaBe Mboro Apyroro NOMMTUYECKOrO OpraHa orpaHM4MBaeT nx NpaBo Ha cBoboay accouu-
auum, rapaHtTupoBaHHyto Ctatbun 11 KOHBEHLMN.

A. lNpumeHumocms Cmambu 11
1. ApaymeHmbl CmopoH
a) lNpasumernbcmeo

19. MNpaBuTenbcTBO YyTBEPXAAno, 4to Ctates 11 HY B KOEM Cry4Yae He NPUMEHSIETCS K
nonutuyeckum naptusm. Ecnu naptus B cBoem YcTaBe nnu nporpamMme nocsiraeT Ha rocy-
[apCTBEHHbIV KOHCTUTYLIMOHHBIN NMOPSIAOK, CyA AOIMKEH NPOBO3rNacuTb KOHBEHLMIO HENPU-
MeHnMoW ratione materiae unu npumeHaTb Ctatbio 17, a He 11. [Jaxke NOBEPXHOCTHOE UC-
crnefioBaHWe KOHBEHLMM MnokasbiBaeT, YTo Hu Ctatb 11, HM nobas gpyras ctaTbsl He
YyNOMUWHaET NONUTUYECKUE NapTUM N HE OTHOCMUTCS K FOCYAapCTBEHHbBIM KOHCTUTYLIMOHA b-
HbIM CTPYKTypaMm. BaxHo, 4To eAMHCTBEHHOW CTaTben, coaepKallet OTHOLLIEHWE K MONUTH-
YecknM MHCTUTyTaMm, 6bin MpoTtokon Ne 1 (c. 3), KOTopbIN He NPUCYXAaeT HMKaKoro npasa
nuuam ansi cosgaHusi 06s13aTtensCTB y rocynapcrsa.

B otnuyve ot apyrnx dopm accoumaLmii, KoTopble 06bI4HO UMEIOT Aero C HaLuuoHarb-
HbIMW KOHCTUTYLIMSIMU Kak AeMOHCTpaLumsM1 cBO60oAblI accoLmaLmm, NOMOXeHWs!, KacatoLLy-
€csl NONUTUYECKUX NapTuiA, BbINK B LENOM NPU3HaHbl YacTbio, OTHOCSLLENCS K (DyHAAMEH-
TanbHbIM KOHCTUTYLMOHHbIM CTpyKTypam. Tak obcTtoaT gena, Hanpumep, B [epmanun,
Oanun, Ncnannm, ®paHumm, Utanum n Npeumu.

20. YcraB n nporpamma O6beanHeHHon KommyHucTudeckon naptum Typumm Obinm
abCcontTHO HECOBMECTUMbI C (DyHAAMEHTanNbHbIMU TYPELKUMU KOHCTUTYLIMOHHBIMU MPUH-
uunamu. HasbiBasi cebsi «kOMMyHUCTUYECKON», MapTus Bone-HeBomnen oTHOCUTCS K No-
[OPbIBHOW JOKTPUHE, NpecneayeT ToTanMTapHyr MNONIMTUYECKYHO Liefb U NoApbIBaeT TypeLi-
Kyl MOMUTUYECKYD W TEppUTOpUanbHYyl LENOCTHOCTb W NoABEepraeT OnacHOCTU
dyHAaMeHTanbHble NPUHLMMLI NyB6nMYHOro npaea, Takue Kak cekyssspusm. « KoMMmyHncTu-
Yyeckasi» HEM3MEHHO npeanonaraeT 3axBaT BracTu ¥ HAMEpPeHWe YCTaHOBUTb MOMUTUYe-
CKUIA NopsiaokK, YTo ByaeT Henpuemnemo He Tomnbko Ans Typumu, HO W Ans ApYyrux rocy-
napcTtB — yvacTHukoB CoBeTa EBponbl. [lanee, ncnonb3oBaHve onpeaeneHHbIX Ha3BaHui
3anpeLlaeTcs B Apyrnx NpaBoBbIX cucTeMax Ha 3anage. Beuagy atoro npaButenscTBo obpa-
LaeTcs K KoHCTUTYumam Fepmanum, Monbww, MopTtyranun. B atom cnyyae, kakumu 6bl HU
6binn HamepeHns O6beauHeHHON KOMMYHUCTUYECKON NapTum 1 ee NUAEPOB Npu BbiGope
Ha3BaHUsA «koMMyHUcTuYeckas» B 1990 r. nocne nageHus bepnuHckort CTeHbl, MOrno 6biTh
Tak, YTO Ha3BaHWe, NO MHEHWIO NPaBUTENbCTBA, CYMTANOCh HE NULIEHHBIM NOMUTUYECKOTO
3HaYeHus.

21. Oanee, ecnu 661 O6beanHeHHass KommyHucTYeckas naptusi 6bina cnocobHa fo-
CTUYb CBOMX NMOMUTUYECKUX LIeNeN, TypeLKkas TeppuTopuanbHas U HauuoHanbHas LenocT-
HOCTb Obina Bbl cepbe3HO MogopBaHa. YCTaHaBnNMBas pasnuyve B CBOeM YcTaBe Mexay
TypKamu 1 Kypaamu, obpallasch K «HaLMOHaNbHOM» LLeNOCTHOCTU KypAoB, Tpebys KOHCTU-
TYLMOHHOTO MPU3HaHNSA «CYLLEeCTBOBaHUA KypOoOB», OMUCbIBas KypAOB Kak «HaUMO» U
yTBEpXaasi ux npaBo Ha camoonpegeneHne, O6beanHeHHass KommyHucTUYeckast napTus
ocylecTBuna 6bl «NAEeBOK», KOTOPbIA paspyLums 6bl OCHOBY rpaxkaaHCTBa, He 3aBUCALLErO
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OT 3THMYECKOTO MPOUCXOXAeHNs. Tak Kak 9To 6b1n10 6bl paBHOCKUITBHO OCMAPMBAHMUIO CaMUX
MPUHLMMOB, Ha KOTOPbIX OCHOBbLIBAETCH rocyAapcTBO, KOHCTUTYLIMOHHBIN Cyf, AOMKEH Obin
nepecMoTpeTb KOHCTUTYLIMOHHOCTb AaHHOM nonutuyeckon uenu. Moctynas Tak, OH npo-
OOIDKUN NNHKIO, B3SITYHO repMaHcknmM KOHCTUTYLIMOHHBIM CyA0M B ero peLueHum ot 31 okTs6-
ps 1991 r. 0 NpaBe MHOCTPAHLEB roflocoBaTh Ha MECTHbIX Bbibopax u paHLy3ckum Kox-
CTUTYLMOHHBIM COBETOM B €ro pelueHumn ot 9 mas 1991 r. o cratyce Kopcuku.

[ocynapcTBa — y4aCTHUKM KOHBEHLMM COrNacunucb He nepeaasaTb Ha paccmoTpe-
Hue CTpacOyprckvm yupexaeHnsiM CBOW KOHCTUTYLIMOHHbIE MHCTUTYTbI, U B YaCTHOCTH,
OocHoOBoOMoNaratoLme NPUHLMMLI CyLLeCTBOBaHUSI AaHHbIX MHCTUTYTOB. 10 aTOW npuyunHe,
ecnu nonuTuyeckas NapTus, Kak B AaHHOM Cry4ae, CTaBUT Mo COMHEHMWE CyLLieCTBOBaHmne
NoAO0OHBIX MHCTUTYTOB WUIMN NMPUHLMMOB, OHa HEe MOXeT TpeboBaTb NPYMEHEHNS KOHBEHLIMK
WM NPOTOKOJOB K HEM.

W HakoHeL, NpaBnTeNbCTBO CHATAET, YTO B OTHOLLEHUM O6beanHeHHo KoMMyHUcTH-
yeckon napTum Typuum 4ormkHa 6bITb NpuMeHeHa CtaTbs 17 KOHBEHUMM, TaK Kak mapTus no-
cTaBuna nof BoNpoc OCHOBbI KOHBEHLIMM 1 cBOBOAbI, KOTOPbIE OHa OXxpaHseT. B aTon ceasmn
NpaBUTENBLCTBO CCbiflaeTcs Ha peweHusi Komuccuu o denam Glimmerveen and Hagenbe-
ek v. the Netherlands (3asieneHue Ne 8348/78 u 8406/78, Pewerusi u [Joknadel DR 18,
c. 187); Kiihnen v. Germany (3asieneHue Ne . 12194/86, DR 56, c. 205); H., W., P. and K.
v. Austria (3asieneHue Ne12774/87, DR 62, c. 216); u Remer v. Germany (3aseneHue
Ne 25096/94, DR 82-A, c. 117). B KOHTEKCTe XeCTOKOro TeppopuamMa, KOTopbI UCMbITbIBAET
Typumsi, He06X0AMMO NPeOTBPaTUTL HEMNOAXOASLLEE NCMONb30BaHNE KOHBEHLIMK, NpUMe-
Has CTaTbto 17, 6onee Yem O4EBUAHO, YTO TypeLIKVe BNACTM AOSHKHbI 3aLLMLLATh UCMOMNb30-
BaHVe «BbIpaXXeHUN» 1 (hOPMMPOBaHME «accoumaLniny, kKoTopble 6bl HeN36exHO noacTpe-
Karnu K Hacumuio 1 Bpaxae Mexay pasnuyHbIMU CrosMu TypeLKoro obLliecTsa.

b) 3asseumenu
22. 3asBuUTENMN yTBEPXKAANWU, YTO HET COMHEHWUIA B TOM, YTO MONUTUYECKME MapTUX
nognagatoT nog gencraue Ctaten 11. OHM 0TMeYanu, 4To cepa AeNCTBUS KOHBEHLMMN He
MOXET ObITb OrpaHuyeHa Ha TypeLKO KOHCTUTYyUMnel. HaumoHanbHoe NpaBo SOMKHO ObiTh
WCTOSKOBAHO B CBETE KOHBEHLIMWN, HO HE OPYrM Cnocobom.

¢) Komuccus

23. Komunceus Bbipasuna MHEHUeE, YTO HeT Huyero B CtaTbe 11, 4TO orpaHvM4mBano Obl
cdepy ee AeVCTBUSI MO OTHOLLEHWIO K OTAENbHOW hopme accoumauuy unu rpynne, unm
npegnonararoLero, YTo oHa He NPUMEHSETCS K NoNMTUYeckum naptusim. HanpoTue, ecnu
Cratbs 11 cuMTaeTcs NnpaBoBbIM rapaHTOM, KOTOpbIA obecnevnBaeT Haanexatlee pyHKUM-
OHVPOBaHWe AEMOKpaTUX, KOTOPYH OHa 3alyuLaeT, NoNMTUYECKME NapTUX ABMSOTCS Of-
HOW 13 CaMbIX BaXHbIX opm accoumnaumm. B aton ceasmn Komnccust obpatunace kK HEKOTo-
pbiM pelueHusiM, B KOTOpbiXx npoBepsna no Cratbe 11 pasnuyHbie OrpaHnyeHus
[eATenbHOCTM NOMUTUYECKUX NapTui, rae 6€30roBopoyHo NprH1MaeTcs npumeHeHne Cta-
Tbu 11 K 3TOMY TUNY accoumauun (cM. desno NepmaHckol KommyHucmuyveckol napmuu, 3a-
seneHue Ne 250/57, Yearbook 1, c. 222; deno Greek Yearbook 12, cmp. 170, § 392; derno
France, Norway, Denmark, Sweden and the Netherlands v. Turkey, 3asgneHus
Ne 9940-9944/82, DR 35, c. 143).

B cnywaHun Ha cyae npeactaButens Kommceum Takke ckasarn, YTo HeT Heobxoammo-
cTU npumeHsiTb CTaTbio 17 KOHBEHLMU, TaK KaK HACTOsILLEe AENO YETKO OTNMYaEeTCs OT Tex
aen, B koTopbix Komuccus gomkHa 6bina npuberatb K MOMOLLM 3TOro NOnoxeHus. B Takunx
Aenax Lernblo NpecTynHbIX AeNCTBUIA 3aABUTENS ObINO pacnpocTpaHUTb HacunmMe u HeHa-
BuCTb. HaobopoT, B YctaBe O6beanHeHHon KommyHucTMYeckon naptum Typumm nnm ee
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nporpamMmMe He Bbino HU4Yero, YTobbl NPEANONoXUTb, YTO 3TO HEe AEeMOKpaTUyHas napTus
UMK 4TO OHa npuberaeT K HE3aKOHHBIM UMK HeAEMOKPaTUYHBIM MeToAaM, NOoLLPsSieT UCMO-
Nb30BaHWe Hacunusi, HalueneHa Ha NnoapbIB TyPELKO AEMOKPaTUYECKO U NiopanucTnye-
CKOWi MONIMTUYECKOW CUCTEMBI U NpecrefyeT AesTENbHOCTb, KOTOpas SIBMSIETCS PacUCTCKOM
UKW xenaeT HapyLUUTb npaBa 1 cBoboabl APYrvX NuL,.

2. OueHka cyda

24. Cyp cuuTaet, yto dopmynupoBka CtaTen 11 npencraBnsieT nepBoHavanbHoe
ykasaHue Ha To, MOryT 1 NONMTUYeckMe NapTum nonaraTbCs Ha aTo nonoxenue. Cya otme-
yaert, uto, xoTa Ctatbsi 11 OTHOCUTCA K «CBOOOAE OOBEAMHEHUS C APYTMMU, BKITOYAs NPaBo
co3faBaTb NpodecCHOoHarbHbIE CO3bI...», CBA3KA «BKIOYasA» SICHO NOKa3biBaET, YTO NPO-
heccroHarnbHble Co3bl NKLLBL OAWH NpUMep hopMbl Cpeamn ApYriX, B KOTOPOM MOXET OCy-
LLleCTBNSATLCS NPaBO Ha cBoboay accoumaumu. MoaToMy HEBO3MOXHO 3aKMoYnTh, Kak 3TO
cAenano npaBUTENbCTBO, obpallasich k npodeccmoHanbHbIM Cor3aM AJs NPUYMH, OTHOCS-
LLMXCA rMaBHbIM 06pa3om K BOMpocaM, KOTOpble CYLLECTBYIOT B HACTOSALLEM BPEMEHU, YTO
Te, KTo paspabaTtbiBan KOHBEHLWIO, UMENV HamepeHne UCKIoYUTL NONUTUYecKe napTum
13 cchephbl aericteusa Ctatbm 11.

25. OpgHako faxe bonee ybeautensHbiM, 4eM doopmynuposka CtaTteu 11, No MHeHUO
cyaa, aBnseTcs akT, YTo NoONUTUYECKne NapTumn ABNsoTCA hopMor accoumanum, CyLLecT-
BEHHOW AN Haanexaiiero yHKLUVOHMPOBaHUS AemokpaTin. BBray Bo3mMOXHOCTU Aemo-
KpaTun B KOHBEHLIMOHHOM cucTeme (CM. § 45, Hike), He MOXeT ObITb COMHEHWIA, YTO MONUTK-
Yyeckue napTumn nognagatoT nog gencrene Ctaton 11.

26. YT0 KacaeTCst apryMeHTOB NpaBUTENbCTBA OTHOCUTENBHO NOCTAaHOBKM NOA BOMNPOC
O6beanHeHHoV KoMMyHUCTUYECKO NapTUen KOHCTUTYLIMOHHOIO nopsiaka Typummn 1 3aknto-
YeHWI, KOTopble MOryT ObITb BbIBEAEHbI U3 3TOro hakTa, Heo6XxoAMMO ckasaTb, YTO Ha 3ToMn
CTagun Cyf, He [JOIMKeH peluaTb, SBMSAETCA N NPaBAON 3TOT apryMeHT UM MOXeT ObiTb
noaaepXKaH Tonbko Ha OCHoBe YcTaBa W NporpaMmbl JaHHOW NapTuun.

Cypg obpaliaeTcs B 9TOM CBA3M K HAOMAEHMAM, KacaloLwmmes HeobXxoanMoCT ocna-
pvBaemoro BMmelLaTenbcTea (CM. § 42—47, Huxe).

27. Cyp oTmMeyaeT, ¢ ApYro CTOPOHBI, YTO accoumaLus, BKIoYas MonmMTUYECKyto nap-
TUIO, HE UCKNIoYaeTCs U3-Noj 3aLluTbl, NPEefOCTaBNAEMON KOHBEHLIMEN, MPOCTO NOTOMY YTO
ee [1eATeNbHOCTb CYUTanach HauMOHamnbHbIMU BNACTAMU NOAPbLIBAOLLEN KOHCTUTYLIMOH-
Hble CTPYKTYpbl FOCyAapcTBa 1 Npu3biBatoLLEN K HAaNOXeHNsam orpaHudeHunin. Kak cya roso-
pun paHee, Noka, B NpUHLUMNE, BO3MOXHO ANA HaLMOHanbHbIX BlacTen NPUHATL Takue Aevi-
CTBUA Kak HeobxoauMmble [ANs YyBaXeHUs npasBuna 3akoHa wunu ans  addekra
KOHCTUTYLIMOHHBIX NPaB, OHW AOSHKHbI AenaTb 3TO cnocobom, COBMECTVMBIM C X 0bsizaTe-
NbCTBaMM MO KOHBEHLMW, U ObITb NpeAMeTOM NepecMoTpa KOHBEHLMOHHBIMU MHCTUTYTamu
(cm. derro Open Door and Dublin Well Woman v. Ireland om 29 okmsabps 1992 e., cepus A,
Ne 246-A, c. 29, § 69).

28. Npeambyna KOHBEHLMN OTHOCUTCS K «0bLLeMy Hacneauo NONUTUYECKUX TPaau-
UM, ngeanos cBoboAbl M BEPXOBEHCTBA NpaBay, koTopas (akTuyeckn ABNsSeTcsl OCHOB-
HbIM COAepXaHWeM HaLMOHasbHbIX KOHCTUTYLIMIA MHOMMX CTpaH. Yepes cuctemy Kommek-
TUBHOrO OCYLLECTBMNEHUS NpaB, KOTOPYIO OHa yCcTaHaBnmBaeT (cM. deso Loizidou v. Turkey
om 23 mapma 1995 e. (npedsapumenbHasi oueHka), cepuu A, Ne 310, c. 26, § 70), KOHBEH-
LS yKpennseT B COOTBETCTBMM C NPUHLMMNOM Cy6CUAnapHOCTM 3aluTy, NpefocTaBnsemyo
Ha HaLMoHalbHOM YpOBHE, HO HUKOrAa He orpaHnyvBaeT ee (CTaTbs 60 KOHBEHLUMN).

29. Cyn otmevaerT, uto Ctatbst 1TpebyeT OT AOroBapMBaloLLMXCsl CTOPOH «obecneum-
BaTb KaXAOMY, HaXOASALWEMYCS NOA UX IopUCAMKLMEN, NpaBa U cBoboAbl, ONpeAeneHHbIe B
pasgene | HacTosLwen KOHBEHLUM». DTO NOMoXeHue pasrpaHuynBaeT cdepy KoHBeHLmu
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ratione personae, materiae v loci (cm. deno Ireland v. United Kingdom om 18 siHeapsi
1978 e., cepusi A Ne 25, c. 90, § 238). OHo He fenaeT pasnuynsa Mmexay TNoM npasuna unm
Mepbl U He UCKITIYaeT HUKAKOW YacTy «IOpPUCOMKLMNY FOCYAapCTB-4YIIEHOB OT TLLATENbHOro
nccnefoBaHns No KOHBEHLUN.

30. Monutuyeckas n MHCTUTYLMOHArNbHAsA OpraH13aLuus rocyAapCcTB-YeHOB AOIKHa
COOTBETCTBEHHO yBaXaTb NpaBa W NPUHLUMMbI, OTPaXXEHHbIE B KOHBEHLMU. B 9TOM KOHTEK-
CTe He 0YeHb MeeT 3HaueHue, SABMATCS N1 NOSNOXKEHNS JaHHOTO BOMPOCA KOHCTUTYLIMOH-
HblMU (cM., Harpumep, deno Gitonas and Others v. Greece om 1 utonisi 1997 e., [loknadel pe-
weHul u mocmaHosneHut 1997—1V) nnu Tonbko 3akoHodaTenbHbIMU (CM., Harlpumep, 0eso
Mathieu-Mohin and Clerfaut v. Belgium om 2 mapma 1987 2., cepusi A Ne 113). C Tex nop Ta-
KMe NonoXeHust ABnstoTcs cnocobamu, koTopbiMy ToOCyjapCcTBO OCYLLECTBSIET Er0 OpUC-
AVKLUMIO, OHW ABMSAOTCA NPeAMETOM NepecmoTpa No KOHBEHLIUN.

31. bonee TOro, aT0 MOXeT CIy4alHO AoKa3aTb CIOXHYI0, faXe UCKYCCTBEHHYIO B CY-
AebHbIX npoueccax NonbITKy caenate pasnuyve Mexay Tem, Y4To (PopMupyeT YacTb rocy-
[apCTBEHHbIX MHCTUTYLMOHAMbHBLIX CTPYKTYP M YTO OTHOCUTCS K (pyHAAMEHTarbHbIM npa-
BaM B CTPOrOM CMbICTe. OTO OTHYACTU OTHOCUTCS K PELLEeHWIO O NIMKBMAALMN B JaHHOM Jene.
MpuHMMas BO BHUMaHWE porb, UrpaeMyto NoNMTUYeckumu naptusamu (cm. § 25, Beilwe), Ta-
KMe Mepbl 3aTparusatoT csoboay accoumauum u, cnefoBaTenbHO, AeMOKPaTWio B JaHHOM
rocyaapcrBe.

32. Wx aToro, ogHako, He criegyeT, YTO BracTu rocyAapcTea, rae accoumaums, yepes
CBOI0 1€ATENbHOCTb MOABEPratoT ONACHOCTU TO, YTO rOCYAaPCTBEHHbIE NHCTUTYThI MIULLIEHbI
npaea 3alyLiaTh Te UHCTUTYThI. B aTol CBA3K Cy OTMETU, Y4TO paHee peLumsl, YTO KOMMPo-
MUCC Mexay TpeboBaHMSIMK 3aLUMTbl AeMoKpaTUieckoro obLiecTea U UHAMBUAYaNbHbIMA
npasamu NpUCyLL, CUCTEMe KOHBEHLUWM (Cm. mutatis mutandis, deno Klass and Others v. Ger-
many om 6 ceHmsbpsi 1978 e., cepus A, Ne 28, c. 28, § 59).

AKBUAALNS

[ns aToro Buaa BMeLLaTenbCTBa A0MKeH OblTb KOMNPOMMUCC C BNacTsIMU B COOTBETCT-
Bumn ¢ § 2 Ctatbu 11, KOTOPbIN CyA NPUHSAN BO BHUMaHWe paHee (cM. § 37 et seq). Tonbko
Korga nepecMoTp BydeT 3akoHYeH, cya ByAeT B COCTOSIHUM PELLNTL B CBETE BCEX 06CTOS-
TenbCTB Aena, A0MmKHa N 6biTb NpumeHeHa CtaTbs 17 KOHBEHLMN.

33. MNMepen Komunccren npaBuTensLCTBO Takke yTBepxaarno, 4to, xots Ctatesa 11 ra-
paHTMpyeT cBoboay Co3aBaTb accoLMaLmio, OHa He 3alumLiaeT ee OT NUKBUAALUN.

Komuceust npuHsaina Touky 3peHusi, 4To ceoboaa accoumaLmm kacaeTcs He TONbKO npa-
Ba co3[aBaTb NMOMUTUYECKYIO NapTUIO, HO Takxke rapaHTUpyeT NpaBo TakoW NapTum, OaHaxX-
[Obl CO34aHHOM, cBOBOAHO NpeanpuHMMaTh NONUTUYECKue AeNCTBUS.

Cypg yTBepaan, YTo KOHBEHLUSI HAMepeHa rapaHTMpoBaTh NpaBa, KOTOpbIE HE SIBNSI-
10TCS TEOPETUHECKUMM UM UINITO30PHBIMU, HO NPaKTUYECKM OCYLLECTBUMbBIMU (CM. 0es1o Ar-
tico v. Italy om 13 masi 1980 e., cepusi A Ne 37, c. 16, § 33, u dero Loizidou, npusedeHHoe pa-
Hee, § 72). MNpaBo, rapaHTMpoBaHHoe CTaTbel 11 6bino 6bl No Gonbluel YacTh TEOPETUYHO
1 UNIK30pPHO, ecnu 6bl BbINO OrpaHNYEHO OCHOBaHWEM OpraHM3aLmm, Tak Kak HauMoHarb-
Hbl€ BNacTy MOrnmn 6bl HEMeANeHHO NMKBUAMPOBATL accoumaLmio 6e3 COOTBETCTBUS C KOH-
BeHUMen. V3 aToro cnegyert, 4To 3awwmTa, npegoctaBneHHas Ctatben 11, npogomnkaeTcs
Ha NPOTSPKEHWUM BCErO CyLLECTBOBaHUS accoumauuy 1 YTo NuKBuaaums accoumanmm rocy-
[apCTBEHHbLIMU BNACTSIMU JOMKHaA COOTBETCTBEHHO YAOBNETBOPSATL TpeboBaHusIM § 2 3T0-
ro nonoxexus (cm. § 35-47, Huxe).

34. CnepoBatenbHo, CtaTtbs 11 npumeHuma k haktam gaHHOro aena.
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B. Coomeemcmeue Cmamebe 11
1. Bbino nu emewamesnscmeo?

35. MNepen Komuccuein npaBuTenbCTBO yTBEPXKAANO, YTo NukBuaaumns O6beauHeHHoN
KommyHucTuyeckon naptum Typuun He ycTaHaBnMBaeT BMelLaTenbCTBa B npaso Mr. Sargin
n Mr. Yagci’s Ha cBobogy accoumauun. OgHako oHa He NoBTOpuUna 3TOT apryMeHT Ha cyae.

36. Kak n Komuccusi, cyg caenan BbiBOA, YTO 34eCh ObiNo BMeLAaTeNbCTBO B 9TO Npa-
BO BCEX TPeX 3asBuUTenen, uMesi otTHolleHve (B aene Mr. Sargin v Mr. Yagci’s) K nx ponu kaxk
OCHOBaTernewn 1 NMAepoB NapTUK 1 K 3anpeTy 3aHMMaTbCsl aHanorM4YHoON AesTENbLHOCTbIO B
Opyrom nonutuyeckom obpasoBaHum (cM. § 10, Bbile).

2. bBbino nu onpasdaHo emewamernibcmeo?

37. Takoe BMeLLaTeNbCTBO NpeAcTaBnsieT cobon HapyweHve Ctatbun 11, ecnv oHo He
ObINO «MPegyCMOTPEHO 3aKOHOMY, MPEecnefoBano OfHY UM HECKONBbKO 3aKOHHbIX LieNnen B
COOTBETCTBUM C § 2 1 BbINO «HEOOXOAUMO B AEMOKPATUYECKOM ObLLecTBey Anst 4OCTMKe-
HUS 3TUX LEenen.

a) «[lpedycmMompeHo 3aKOHOM»

38. 310 6bINO O6LWMM OCHOBAHMEM, YTO BMELLATENLCTBO ObINO «NPegyCcMOTPEHO 3a-
KOHOM» B kKa4ecTBe Mep, HadHaYeHHbIX KOHCTUTYLIMOHHBIM CyIOM, OCHOBaHHbIX Ha onpese-
neHHbIX cTaTbsAx KoHcTutyumm n Ctatbsx 78, 81 n 96(3) 3akoHa 0 AeATenbHOCTM NonuTuYe-
CKMX NapTui.

8) lMpasomepHas uenb

39. MNpaBnTenbCTBO yTBEPXXAANO, YTO BMELLATENbLCTBO NpecnefoBarno HECKOMNbKO 3a-
KOHHbIX Lenen: obecneveHre HaumoHanbHoum 6e3onacHocTu, obLecTBeHHON HGesonacHo-
CTU 1 3awmTa npas u ceobod Apyrmux. B gene Hadjianastassiou v. Greece cyn pelwun, 4yto
OTAENbHbIA Cryyal WNMoHaxa MOXET HaHecTV Bpe[ HauuoHanbHoW 6e3onacHocTu, U B
[aHHOM Cryyae ecTb BCE OCHOBaHUsI A11sl MPUHSATUS NOA0OGHOIO peLleHns, Tak Kak nog, yrpo-
3y 6bINO NOCTaBMNEHO CaMO CyLLIECTBOBaHWE rocyaapcTBa — yyYacTHUka KoHBeHUmK.

40. Komuceus genana pasnuuusi Mexzay OCHOBaHUSIMU, Ha KoTopble onupancs Kox-
CTUTYLMOHHbIN cya npu nukenaaumm O6beanHeHHon KomMmyHucTudeckon naptum Typuuu.
Beuay Toro, 4To BMELLATENBLCTBO GbINO OCHOBAHO Ha UCMONb30BaHUN CIIOBa «KOMMYHUCTU-
yeckasi» B Ha3BaHUM NapTuK, 3TO He MOrNo, No MHeHuto Komuceunm, 6biTb onpaBaaHuem ans
nobo 13 NpaBoOMepHbIX Lienen, nepevncrneHHbix B Ctatee 11. Ha camom gene, KoHCTUTy-
LIMOHHbIN CyA NPU3Har, 4To He BbINo H1Yero, YTo CBUAETENbCTBOBANO O TOM, YTO NapTus He
yBaxarna fieMoKpaTU4eckue MHCTUTYTbI MW YTO OHa HaMepeHa yCTaHOBUTbL AMKTaTypy. Tak
e 3akoH 0 NpeaynpexaeHny Teppopuama, KOTopbIv BCTynun B cuny 12 anpens 1991 r., oT-
MeHun nonoxenus YK, B COOTBETCTBUM C KOTOPbIMU SIBASINIOCh y4acTue B OpraHv3aumsax
UV OENCTBUAX «KOMMYHUCTUYECKME MO AyXy».

C Opyron CTOPOHBI, Tak Kak nukemaauusi 6elna ocHoBaHa Ha pasnuyumn Mexay Typkamm
1 KypAamu, oTpaxeHHOM B nporpamme O6beamHeHHo KommMyHucTuyeckon naptum Typ-
Luu, No MHeHuto KoMmucerm MoXHO roBopuTb O TOM, YTO LieNbio NKBUAALMKM Gbina 3awmTa
TeppuTOpManbHOM LIeNOCTHOCTU U «HaUMoHanbHoN 6e3onacHocTn». O6beanHeHHas Kowm-
MyHUCTUYeckas napTus TypLmmn He aBnsnack TEPPOPUCTUYECKON OpraHm3aLmeit 1 He morna
Obl OTKPLITO B AanbHENLLIEM OCYLLECTBUTb CO3[jaHUe OTAENbHOW KypACKOM Haumu U Kak
crneacTBue nepepacnpeaeneHne TypeLKon Tepputopun.

41. Kak n Komuceus, cyg pewmn, uyto nukengauus O6beguHeHHon KoMmyHucTnye-
ckon naptum Typuun npecrnegosana, no KpaHen Mepe, O4HY M3 «NPaBOMEPHbIX Lienen»
npegcTaBneHHbIx B CTatbe 11: 3awmTa «HaumMoHanbHom 6e3onacHoCTuy.
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¢) «Heobxodumo e demokpamuyeckom obujecmee»

1. O6wue npuHyunbI

42. Cyn noBTOPWIT, YTO, HECMOTPS HA OFPOMHYHO POrib 1 OTAEMbHYO chepy NpuMeHe-
Husa, CtaTbst 11 gorkHa Takke paccmaTtpuBaTbest B cBeTe Ctateun 10. CBo6oaa MHeHWI u
cBoboAa BblpaxaTb VX ABNSETCS OAHON 13 Lierne cBobo cobpaHuii n accoumaumn, Kak cka-
3aHo B Ctatbe 11 (cMm., deso Yong, James and Webster v. United Kingdom om 13 agzycma
1981 e., cepus A Ne 44, c. 23, § 57, n derno Vogt v. Germany om 26 cenmsbpsi 1995 2., ce-
pust A Ne 323, c. 30, § 64).

43. 370 NnpuMeHUMO Goree BCEro K MONUTUYECKUM NapTUSIM BBUAY UX 3HAYUTENBHOWM
pornn B obecneyeHun nnopanuaMa M Hagnexaiiero yHKUMOHMPOBaHNA AemoKpaTun
(cm. § 25 paHee). Cyg MHOMO pa3 nogyepkMBarn, YTo He MOXeT ObITb JemMokpaTumn 6e3 nito-
panuama.

44. B pene Informationsverein Lentia and Others v. Austria cyp onvucan rocyaapctso
Kak OCHOBHOTO rapaHTa npuHuuna nntopanuama (cM. desio om 24 Hosibps 1993 e., cepusi A
Ne 276, c. 16, § 38). B nonutnyeckoi cdepe aTa OTBETCTBEHHOCTb O3HAYaeT, YTo rocyaap-
CTBO MMEET CBOel 0053aHHOCTBIO Cpeay NpoYero NpoBoAWTb B COOTBETCTBUM co CTaTbel 3
MpoTokona Ne 1 cBo6oaHbIe BbIGOPbI C NEPUOANYHOCTBIO U TalHbIM FONTOCOBaHMEM C YCr1o-
BUSIMU, KOTOPble 06ecneyaT cBo6OAHOE BblpaXeHNe MHEHVS Noael B Bbibope 3akoHoaaTe-
nbHOM BrnacTu. Takoe cBOGOAHOE BblpaXeHne HeBoobpa3mMo 6e3 yyacTnsi MHOXecTBa Mo-
NUTUYECKMX NapTUA, NPEACTaBMAWNX pas3nNnyHble ybexaeHus, CcyllecTBylolme Yy
HaceneHus cTpaHbl. OCHOBbIBasiCb HAa 3TOM MHEHUW, HE TOMbKO B MONUTUYECKUX UHCTUTY-
Tax, HO Takxe C NMOMOLLbI0 CPEACTB MaccoBOW MHpOPMaLIMKM Ha BCEX YPOBHSIX COLMarnbHOM
JKMU3HMW NMONUTUYECKME NapTUK AenarT He3aMeHUMbIV BKa B nonutuyeckue aebatol, KOTo-
pble SABNSAIOTCA OCHOBOW KOHLENuuM AeMokpaTuyeckoro obuiectBa (cMm. deno Lingens
v. Austria om 8 utornis 1986 e., cepusi A Ne 103, c. 26, § 42 v deno Castells v. Spain om 23 an-
pens 1992 a., cepusi A Ne 236, c. 23, § 43).

45. be3 comMHeHus, AeMokpaTua siBnsieTcs PyHaameHTansHom 4epTon eBponenckoro
ny6nuyHoro nopsiaka. ATo UCXOAUT B NMEPBYO 04epeb 13 NpeamMbyribl KOHBEHLMM, KOTOpast
yCTaHaBNMBaET BeCbMa SIBHYIO CBA3b Mexay KoHBeHUueln n geMokpaTuen, 3asBnss, Y4To
noaaepXaHve 1 fanbHenwas peanusaLms npaB YenoBeka N OCHOBHbIX CBOOOA HaMMy4LLIUM
06pa3om rapaHTUpoBaHbl 3OHEKTUBHON NONUTUYECKON EMOKPATUEN, C OOHON CTOPOHbI, U
06LLMM NOHUMaHWeM 1 cobnofeHneM nNpaB YernoBeka — C Apyron... (cM. desno Klass and
Others, § 59). Npeambyna yTBepxaaeT, YTO eBponenckne cTpaHbl nMetoT obLiee Hacnegne
NoNUTUYECKNX TPaAMLMIA, naearnos, cBoboa n BepxoBeHCTBa npasa. Cya caenan Habnoge-
HMe, 4TO B 3TOM obLLeM HacrneamMn BUAHbI OCHOBOMONaraLme LeHHOCTU KOHBEHLMK (CM.
derno Soering v. United Kingdom om 7 utonisi 1989 e., cepusi A Ne 161, c. 35, § 88). Cyn obpa-
TUIN BHUMaHUWE, YTO KOHBEHLUsI pa3pabaTtbiBanach C Lenblo 3alimTbl U COAENCTBUS naea-
nam u LeHHOCTAM AemMokpaTuyeckoro obuecTsa (cm. deno Kjeldsen, Busk Madsen and Pe-
dersen v. Denmark om 7 Oekabpsi 1976 2., cepuss A Ne 23, c. 27, § 53, n deno Soering
v. United Kingdom, npusedeHHoe paHee, c. 34, § 87).

B nononHeHwue k aTomy, Ctatbm 8, 9, 10 u 11 KOHBEHUMM NpegycMaTpuBatoT, YTO BMe-
LIaTenbCTBO B OCYLLECTBIEHUE NPaB, 3aKPEMIEHHbIX CTaTbsiMU, [OSMKHO OLEHUBATLCS C
Y4YETOM TOrO, YTO SABMNSETCA «HEOOX0AUMbIM B IeMOKpaTU4eckom obLiectee». EQNHCTBEH-
HbIM BUAOM HEOOXOAMMOCTH, CMOCOBHBIM OnpaBAaTe BMeLLATENbCTBO B OCYLLECTBMEHWE
3TUX MpaB, SIBNSIETCS TOT, KOTOPLIA CaM NponcTekaeT U3 «aemokpaTuyeckoro obLiectsa.
Takum o6pa3om AemMokpaTus SABMSIeTCst EAMHCTBEHHOW NONMUTUYECKOM MOAENbI0 NOAAEPXKU-
BaeMOW KOHBEHUMEN W, crieJoBaTenbHO, eQUHCTBEHHON CoBMeCTUMOon ¢ Hen. Cya onpeae-
NN OTAENbHbIE MOMOXEHUS KOHBEHLUMM KaK XapaKTePUCTUKM OeMOKpaTUyeckoro obLe-
ctBa. [1oaToMy B CBOeM camMOM MEPBOM pPELLEHNN OH MOCTaHOBUIT, YTO B JEMOKPATUYECKOM
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obLyecTBe B COOTBETCTBMM C Mpeambyrnov n pyruMu cTaTbsiMmn KOHBEHLMM CyAebHble npo-
Lieccbl AOMKHbI MPOBOANUTBLCSA B NPUCYTCTBMM MapTUA U NyGnnyHo, 4TO 1 NOATBEpXKAaeTCs
Cratbeit 6 koHBeHUMK (cM. Oesto Lawless v. Ireland om 14 Hosi6pst 1960 e. (npedsapumers-
Hble 803paxxeHUsi U 80rpochkl npoyedypsi), cepusi A Ne 1, ¢. 13). B obnactu, 6rnm3kon k Tou,
KOTOpas 3aTparvBaeTcs B AaHHOM Aerne, Cy4 MHOro pas yTBepXaarn, HanpumMep, 4To cBo6o-
[a BblpaXXeHVs MHEHUI SBNSIETCA OAHOM U3 OCHOB eMOKpaTU4eCcKoro obLuecTBa U OgHUM
13 6asnCHbIX YCIOBWIA As ero nporpecca y MHAMBUAYanbHOro CamMoBbIPaXeHWs.

46. CnepoBaTenbHO, UCKINOYEHWS, codepxalumecs B CtaTtbe 11, korga aTo KacaeTcs
NONMUTUYECKUX NAPTUIA, [OMKHBI ObITb UCTONKOBaHbLI YETKO; TONbKO y6eauTenbHbIe U Henpe-
ofonvMble NpUYMHBLI MOTYT OMNpaeAaTh orpaHuyeHnst cBoboabl accoumaummn ans naptum. B
onpegenexuu, cyllecTBoBana nin HeobxoaAnMocCTb B 3Ha4eHun Ctatbun 11 § 2, gorosapusa-
IoLLMECS CTOPOHBI MMEIOT TOMbKO OrpaHUYEHHbIV Npeaen Npu3HaHus, KoTopoe uaeT pyka 06
PYKY CO CTPOrMM €BpOMNenckMM Hail30pOM, OXBaTbIBaKOLLMM U NPaBo, Y MPUMEHSIEMbIE HOP-
Mbl, BKIOYasi Te, KOTOpbIE AaHbl He3aBUcMMbIMU cyaamu. Cya yxe npusHasan Heobxoau-
MOCTb MOA0OHOr0 pacCMOTPEHNs B AerNe 0 AenyTaTax napnaMmeHTa, 06BUHEHHbIX B HAHeCe-
HuM ockopbneHun (cM. pelueHne no aeny Castells, naparpad 42); nogo6Hoe paccMoTpeHve
Tem 6onee HeobxoaAMMO NpU NUKBUAALMU LLENON NONUTUYECKON NapTUX U 3anpeTe pyko-
BOACTBY MapTUX 3aHUMATbCS NapTUNHOW OEATENBbHOCTLIO B OyayLLeM.

47. Koraa cya BbIHOCWI CBOE TLLATENbHO B3BELLUEHHOE peLleHre, ero Lenbto Obino He
TOJIbKO YCTaHOBUTb CBOE COBCTBEHHOE MHEHWE OTHOCUTENbHO BbIHECEHHOTO MECTHBIMW Ha-
LiMOHarnbHbIMW BMacTAMU peLLEHNs, HO U NEPECMOTPETL PeLLEHUs!, KOTOPbIE OHU BbIHOCKIU
B COOTBETCTBUM CO CBOEN TOUKOW 3pEHUS U B COOTBETCTBUM co CTaTben 11. 3To He 3HauuT,
4YTO Cy[ AOIMKEH NPUAEPXKUBATLCS YOEXAEHMS!, YTO rOCY4apCTBO-OTBETUUK NPUHUMAET CBOE
pelueHve brnaropadyMHo, TLaTeNbHO 1 4OOPOCOBECTHO; CYA AOIMKEH 06paTUTh BHUMaHWeE
Ha obxanyemoe BMeLLaTenbCTBO B CBETE BCErO Aena B LIefIoM 1 onpeAennTb, 6b1no v oHo
«MNPOMOpLIMOHaNbHO 3aKOHHO NpecneayemMon Lenu» 1 Obinv N NpUYnHbI, NpMBEAEHHbIE Ha-
LiMOHarnbHbIMW BNACTSIMU B OnpaBAaHne, «yMECTHbIMU U 3Ha4YUMbIMWy. [lenas Tak, cya aon-
XeH ybeanTbCs, YTO HauMoHarnbHble BNAacTVM MPUMEHSNM CTaH4apTbl B COOTBETCTBUU C
npuHUMnamu, 3akntoveHHsimm B Ctatee 11 n, 6onee T0oro, 4To OHY OCHOBbIBaNM CBOW peLue-
HWS Ha NPMEMMNEeMON OLLeHKe OTHOCALLMXCS K Aeny dakToB (cM. mutatis mutandis, dero Jer-
sild v. Denmark om 23 cenmsibpsi 1994, cepus A, Ne 298, c. 26, § 31).

2. [lMpumeHeHue npuHYUNos8 Kk Hacmosuwemy oeny
(i) ApeymeHmbi cmopoH
(*) asseumenu

48. 3aaBuTenu yTeepxaanu, Y4To npuyrHel, NpueBeaeHHble KOHCTUTYLMOHHBIM CyaoM
ans nuksmaauum O6beanHeHHon KommyHucTrdeckon naptum Typuumm, 6binv 6e3ocHoBaTe-
nbHbl. [0 nX MHEHMIo, GbINO NPOTUBOPEYME B HakaszaHWW NOMUTUYECKON MapTUU B uione
1991 r. 3a NpucyTCTBUE CroOBa «KKOMMYHUCTUYECKAsi» B HA3BaHUN, KOr4a, C OOHOW CTOPOHBI,
He cuMTanock npecTynneHnem HavmHas c anpens 1991 r. ocylwecTBNATbL AENCTBUSA, BOOX-
HOBIEHHbIE KOMMYHUCTUYECKON MOEONOMNER, U, C APYro CTOPOHbI, KOHCTUTYLIMOHHBIV Cya
cam npusHan 1o, 4to O6beauHeHHas KoMMyHUCTMYeckasi napTus He uckarna AJOMUHUPOBa-
HWUS1 OQHOTO Krnacca Hazg OpyrMMu 1 YTo ee YCTaB v nporpammMa bbinmv B COOTBETCTBUM C Ae-
MOKpaTUYECKUMM NPUHLMUMAMMN.

YTo KacaeTcs cenapaTUCTCKUX AENCTBUIA, npunucaHHbix O6beanHeHHon KommyHu-
cTuyeckor naptum Typumu NpaBUTENbCTBOM, 3asiBUTENW YTBEPXKAANW, YTO HET OCHOBaHUS
L5151 TaKOro 3asiBIIEHNS HU B OKYMEHTaX NapTun, HY B YyTBEPXKOEHUSIX ee YneHoB. HanpoTus,
YcTaB napTum Obin NpaBauMB, KOr4a yTBepxaan, YTto KypAackas npobnema TpebyeTt YeCTHOrO,
[EMOKPaTUYHOrO U MUPHOTO paspeLleHus 1 AoOpoBOMbHOE COCYLLECTBOBaHWE TypKOB U
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KypAOB Ha TeppuTopumn TypLmMK HA OCHOBE paBHbIX MPaB BO3MOXHO. ObbeanHeHHas Kom-
MyHUCTUYecKasa napTvua Typuum NosToMy He ocnapusana TepputopuarnbHyH LenoCcTHOCTb
N HUKOTrAA He 3almuiana cenapatuam. [lanee, nuaepbl NapTumM HUKOTAa He npecrefoBa-
nncb no Ctatbe 125 YK, koTopas npusHaeT yrofioBHbIM NPeCTynneHnemM NogaepxKy cena-
patusma. OgHako, octaeTcs akToM, YTO BNacTy COYMM UCMONb30BaHME CIIoBa «Kypa» An-
CKpPMMMHAaLMOHHBIM. [Tpobriema cylecTtBoBana, v rpynmnbl MEHBLUWHCTB CyLLeCTBOBanu, HO
nonuTUYeckre NapTM He MOrnn obpaLLaTbCs K HAM.

HakoHel, B oTHOLeHWUN 3asBneHus, 4To O6beanHeHHas KoMMyHUCTUYeckas naptus
Typumn 6bina TepputopuanbHbiM 06beAMHEHNEM, 3asBUTENN OTMETUNMU, YTO OHa 6bina
nvkeuauposaHa Yepe3s 10 AHel nocne Toro, Kak bbina cosaaHa, Tak YTo He uMena Bce paB-
HO BpeMeHu Ha fencTeus. byayuime genctens O6beanmHeHHo KoMMyHUCTMYECKO NapTum
Typumnu Mornu 6kl GbITb TOMBKO AENOM Pa3MbILLIIEHW 1 HE MOrTN CO34aTb OCHOBY Ans pe-
LIEHNs O NMUKBUAALMW NapTUW.

(*) MNMpasumenscmeo

49. MNpaBnTenbLCTBO OTMETUINO, YTO cBOGOAA accoumauum, kak n ceoboga BblpaKeHNs
MHeHUs, Bbina He abCcomoTHa 1 YacTo KOHMMUKTOBaNa C APYrvMU BbICLUMMU MHTEpPecamMun B
AemokpaTudeckom obuiectBe. COOTBETCTBEHHO, NpeAen NpuaHaHust 4OmKeH OblTb n3me-
peH B CBETE NPaBOMEPHO NpecrneayemMoi Lienv BMeLlaTenscTea U OCHOBOW K dhakTam aena.
B aTom oTHoweHun npaBuTenbCTBO obpaluanock K deny Wingrove v. United Kingdom om
25 Hos16psi 1996 2. (doknadbl 1996-V), B KOTOPOM cyf, oueHuBas Bce hakTbl, NPUHSAN BO
BHMMaHWe HyX/Abl, BO3HUKAKOLLME 13 UCTOPUYECKOro KoHTekcTa. Ecnu 6bl Yctas Ob6bean-
HeHHol KoMMyHucTuydeckon naptum Typuum 1 nporpaMmma Gbinv aHanormyHo npoaHanmau-
pOBaHbl, HE06XOANMOCTb BO3MOXWTb OCMapuBaeMble OrpaHNYeHns B 06CTOATENbCTBAX, B
KOTOpbIX TeppuTOpMarnbHas LenoCTHOCTb U HauMoHanbHasa 6e3onacHoCcTb Obinu nog yrpo-
3011, 6bINo Gbl HecnpaBeanvBo B cryyae Typuun 1 Takke B KaX/A0M rocyfapcTBe — YneHe
CoBeTa EBponbl. YT0 661110 NOCTaBNEHO Ha KapTy, Tak 3TO CyLLEeCTBEHHble YCINOBUSA AMNS ro-
CYAApCTBEHHOTO CyLLEECTBOBaHMWSI B MEXAyHapOAHOM Mopsifike, YCNoBuUs KOTOporo Bbinu ra-
paHTMpoBaHbl Xaptuen OOH.

[anee, 310 ObINO OYEBNAHO M3 NpeELIeAEHTHOro NpaBa, BMeLLaTenbCTBO NpecneaoBa-
NO NPaBOMEPHYIO LieNb 3aLLUThl FPaXAaHCKOro Nopsiaka, TeppUTopuansHoON LIENoCTHOCTU U
ny6nv4HOro nHTepeca AeMoKpaThm, KOHBEHLIMOHHbIE MHCTUTYTbI He TPebytoT, YTOObI pUck
Hacunus, onpasabIBalOLLMI BMELIATENLCTBO, Obin peanbHbIM, HACTOSILLMM UMK HaaBUrato-
wmmcs. B noaTBepxaeHne 3TOro 3asiBfieHns, NPaBUTENLCTBO CCbINAanoch Ha peLleHusi, B
koTopbix Komuccus npososrnawana HenpuemnembiMu Oena X. v. Austria (3aseneHue
Ne 5321/71, CobpaHue PeweHuti 42, c. 105), T. v. Belgium (3asisneHue Ne 9777/82, DR 34,
c. 1568) n Association A. n H. v. Austria (3asieneHue Ne 9905/82, DR 36, c. 187). K Tomy xe
Komucens npuiina k BbiBogy No ABYM HEMELIKUM Aernam, YTOo orpaHnyeHmns csobobl Bbipa-
XEHUS MHEHWIN JOMKHbI ObITb OnpaBAaHbl HaUMoOHanbHoOM 6e3onacHocTbio. HakoHel, B de-
ne Purcell and Others v. Ireland Komuccus npuHsana Bo BHUMaHne TEpPOPUCTUYECKYHO Yrpo-
3y 1 nybnuuHbli nHTepec (3aseneHue Ne 15404/89, DR 70, c. 262).

Bo Bcex BbllenepeymcneHHbix genax bbino npu3HaHo, YTo 1cnonb3oBaHve nofob-
HbIX BbIpaXXEHUIN MOXET ObITb OrpaHNYeHO, HE3aBMUCHUMO OT TOrO, €CTb NN PUCK HACUINS UK
CBS3b C aKTOM Hacunus, CnpoBOLMPOBaHHbLIM AaHHbIM 3asBrieHeM. C Apyron CTOPOHbI, B
dene Handyside v. United Kingdom om 7 dekabps 1976 e. (cepusi A Ne 24), dene Sunday Ti-
mes v. United Kingdom (Ne 1) om 26 anpensi 1979 a. (cepusi A Ne 30), u dene Lingens and
Castells, npusedeHHbix paHee, B OTHoweHUN nx Bcex Cya BblIHEC peLleHne Ha OCHOBaHUM
TOro, 4TO MMerno MecTo HapyLueHune CtaTtbm 10, a kacaroLwmnecs 3Toro Nnyénmnkaumm He cTaBu-
N1 noj BOMpoc camo cyllecTBoBaHUe ocyaapcTBa U 4eMOKpaTUHeckoro nopsaka.
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Takum 06pa30M, BCTPETUBLLUUNCH C OCnapuvBaHnem beH,El,aMeHTaJ'IbeIX NHTEpEeCOoB Ha-
LMoHarnbHoM obLIHOCTK, Kak HauuoHanbHasi 6e3onacHocTb U TepputTopuanbHasa LenocT-
HOCTb, TypeLKue BacTu HUKaK He paclwmpunu npeaen npusHaHuaA, KOTOpbIN UM JapoBana
KOHBEHLMUA.

(*) Komuccus

50. B cynebHom 3acepanum, npeactasnTens Komuccun, Ha npeasaputensHOM pac-
CMOTPEHUW, MOAYEPKHYN pas3nuyve Mexay MMMneMeHTaumein HenpaBoBoy NporpaMmel v
MMnneMeHTaumel nporpamMmmMbl, B KOTOPOW BCe TO, YTO MPMBOAMIIOCH ObINO N3MeHeHneM B
3akoHe. Tak kak pasnunyvie Morno NHoraa ObiTb CAOXHBLIM ANS BbIpaXXeHWsS Ha MpakTuke, ac-
coumaumm, BKIoYas NonMTu4eckue napTnm, [OMKHbI ObITb CNOCOOHBIMU MPOBOAUTL Kammna-
HUIO ANS1 UBMEHEHMNS 3aKOHa UK NPaBOBbIX TMO0 KOHCTUTYLIMOHHbIX CTPYKTYpP rocyapcTBa,
npeanonaratoLLyto KOHEYHO, UCMOb30BaHWE NPaBOBbIX M AEMOKPATUYHBIX BO BCEX CMbIC-
nax mep, 1 4YTobbl NpeanonaraeMoe n3MeHeHve bbino COBMECTUMO C hyHAAMEHTaNbHbLIMU
[EeMOKPaTUYECKMMIN NPUHLMMaMK.

Komwuccus pelunna, 4To NpaBmnnino OTHOCUTENBHO BbIPaXXeHNSA OTHOCUTCSA K «MHdOopMa-
LMn» 1 «<MOesam», KOTopble HapyLualT, BO3MYLLAIOT UK 6eCnoKosT Takke NpUMeHsieTcs B
HacTosLeM fene B oTHoweHun CtaTbu 11, Tak kak npukas o nukeugaumm O6beanHeHHoN
KoMMmyHucTryeckon naptum Typumm 6bin CAenaH UCKNIoYMTENbHO Ha OCHOBE MHAOpMaLum
M naewn, BblpaXeHHbIX B ee YcTaBe u nporpamme. [anee Komuccnsa oTmedana, 4to Ans
onpaBganuns nuksugaunm Ob6beamHeHHo KommyHuctuyeckor naptum Typunm, KoHCTUTy-
LIMOHHBIN CyA nonarancst Ha ab3alibl, KOTOpble COCTaBMANM NWLLBL Manyto YacTb YcTaBa nap-
Tun. Bonee Toro, aTn ab3aubl He cogepXany HUKaKoro NoOACTpekaTenbCTBa K HacUnuio, Ho
HaobopoT, oTpaxanu xenanve O6beanHeHHon KommyHucTuyeckon naptum Typumm go-
CTUrHYTb CBOVX LieNnei — Aaxe TeX, KOTOpble MMEeT OTHOLLEHUN K MO3MLNM HaceNeHns Kyp-
[CKOrO MPOUCXOXAEHNA — AeMOKPaTUYHbIMU CPEACTBaMU U B COOTBETCTBUE C TYPELKUMU
3aKOHaMVW 1 UHCTUTYTaMK.

(ii) OueHka cyda

51. Cyn oTMeyvaeT BHavane, 4yto O6beanHeHHas KommyHuctudeckas naptusa Typuum
6blna NMKBMAMPOBaHa A0 Ha4ana CBOMX aKTVBHbIX AEVCTBUI, U YTO PELLIEHNE O NNKBUAALMN
NoaToMy 6bINI0 MPUHATO UCKIIOYUTENBHO HA OCHOBaHUK YcTaBa 1 nporpammel [MapTtuu, ko-
TOpas 0gHaKo — Kak 3TO BUAHO U3 peLueHns KoHCTUTyumoHHoro Cyaa — He coaepanu Hu-
Yero ANns NPeanoriokeHUs, YTO OHW He OTpaxxanu HacTosiMe Lenu napTumu 1 HacTosiLme
HamepeHust nnaepos (cM. § 58 Hmxe). Kak n HauvoHanbHble BNacTu, cyd, NO3TOMY NPUHSAN
3TW JOKYMEHTbI B Ka4eCTBE OCHOBbI NS OLLeHKM HeobXoaMMOCTV BMeLLaTensCcTBa B BO-
npoc.

52. [lanee JOMKHO ObITb OTMEYEHO, YTO B MOAAEPXKKY PELLEHMS O NMMKBMAALUN rnaBa
"ocynapcTBeHHoro coBeTa B KOHCTUTYLIMOHHOM cyAe npeacTasun 4 aprymeHTa. [1Ba ns Hux
6bINM OTKNOHEHbI KOHCTUTYLIMOHHBIM CyA0M: 3asiBrieHne o ToM, 4To O6beanHeHHas Kommy-
HUCTMYecKast napTus Typuun MMena CBOMM HaMepeHueM yTBepXaaTb, YTO nponeTtapvar
AIBMSIETCS BbICLUMM MO OTHOLLEHUIO K APYTMM coumarnbHbIM Knaccam, U apryMeHT, YTo 310
npoTtuopeynt CtaTbe 96(2) 3akoHa 0 4eATEeNbHOCTM NONUTUYECKMX NAPTUIA, C 3asiBNIEHNEM
0 TOM, YTO MapTUsl ABMSIETCS NMPEEMHMKOM MONUTUYECKON NapTuu, koTopas paHee Gbina
nuksuampoBaHa, — TypeLkoi paboyen naptun. Cya nosTomMy MOr NpuaepXuBaTbcs nepe-
CMOTpa Mo ABYM ApYrMM OCHOBaHMWSIM, KOTOpble Obinu BelHECEHbI KOHCTUTYLIMOHHBIM CYA,0M.

53. B nepBoM u3 Hux 6bina cebinka, 4to ObbeanHeHHas KomMmyHucTuyeckas naptus
Typumu Bktoyana cnoBo «KKOMMYHUCTUYECKas» B CBOEM Ha3BaHWUK, YTO NPOTUBOPEYUT CTa-
Tbe 96 (3) 3akoHa 0 AeATENbHOCTMN MONUTUYECKMX NapTUA. KOHCTUTYLIMOHHBIN Cya NpuyLLen K
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BbIBOZY, B YACTHOCTMU, YTO 3TO MOJIOXKEHME 3anpeLuaeT hopMMpoBaHue NonMTUYECKUX nap-
TUIA Ha YUCTO POPMarnbHOM OCHOBaHMU: TONbKO haKT UCMONb30BaHWSA 3anpeLleHHoro Ha-
3BaHWs B 3TOW CTaTbe SBMNSETCS BaXKHbIM [AMs 3arnycka B X0 ee NPUMEHEHUS 1, criefoBaTe-
nbHO, BreYeT 3a cobo NUKBMAALMIO N0GOM NONUTUYECKON NapTUK.

54. Cyqn cunTtaeTt, YTo BbIGOP NONUTUYECKON NapTMen Ha3BaHus, B NpUHUMNE, HE MOT
onpaeaatb TakoW CTPOron Mepbl, Kak NMKBMaaLMs, Mpu OTCYTCTBUMN OPYTMX YMECTHBIX U BaX-
HbIX 0BCTOATENBLCTB.

B cBA3M ¢ 3TMM JOIMKHO BbITb OTMEYEHO, BO-NepBbIX, Y4To 12 anpenst 1991 r. nonoxe-
Hus YK, genaroline yronoBHbIM NpPecTynneHmem nponssegeHne nonmnTuyecknx encTeunim,
BOOAYLUEBMNEHHbIX, B YACTHOCTW, KOMMYHUCTUYECKOWN MAOEONornen, oTMeHeHbl 3akOHOM O
npegynpexaeHun teppopusma. Cya Takke npugan 6onbLioe 3HaYeHne oTkpbITUo KoHeTu-
TYLMOHHOIO Cya OTHOCUTENbHO Toro, 4To O6beanHeHHas KommyHucTuyeckas naptust Typ-
LiUn He Xenarna, HeCMOTPsi Ha Ha3BaHWe, yCTaHaBNMBaTb JOMUHUPOBAHUE OAHOrO CoLnarnb-
HOro Krnacca Haj ApyrvM 1 YTo, HarnpoTUB, OHa YA0OBNETBOPsiNa TpeboBaHNs AemMokpaTum,
BKITIOYAsA M MONUTUYECKUIA Nntopanuam, Bceobllee n3bupaTtensHoe npaso 1 ceobogy npu-
HMMaTb y4acTue B nonuTuke. [oaToMy napTus SBHO oTruyanack oT ['epMaHCKo KOMMYHW-
CTUYeCKoM NapTum, koTopasi bbina nuksuampoBaHa 17 aerycta 1956 r. repmaHckum KoHeTu-
TYUMOHHbIM  cyaoM. COOTBETCTBEHHO MpU  OTCYTCTBUM  KaKMX-MUBO  KOHKPETHbIX
[oKa3aTenbCTB, AOKa3blBalLWMX, YTO BbIOOP Ha3BaHWA «KOMMYHWCTUYECKas», KOTOpoe
O6benmHeHHas KommyHucTryeckast naptus Typuum Beibpana Ans nonMTuku, npeacraens-
N0 pearnbHyo yrpo3y TypeLiKoMy 06LLeCTBY, Cy HE MOT NPUHATb apryMeHT, OCHOBaHHBbIN Ha
TOM, YTO Ha3BaHWe NapTUN MOrMOo NPMBECTM K NNKBMAALMM NapTUK.

55. BTopoit apryMeHT, NpUHSITLIN KOHCTUTYLMOHHBIM cyaoM, bbin ToT, Yto O6beau-
HeHHast KomMyHucTuyeckast naptus Typumm xxenana npoAasuraTe cenapatvuam u pasgene-
HUe TypeLkon Hauuu. [lenas pasnuuve B CBOeM YCTaBe M nNporpaMMe Mexay Kypaamu n
Typkamu, napTus nokasana HamepeHue paboTtaTb AN CO30aHNS MEHbLUVHCTB, KOTOpble —
MCKMoYas oTHocsWwumecs k gorosopam Jlyusunanel u Bonrapuu — npeactaensioT yrposy Tep-
pUTOPManbLHON LEeNoCTHOCTM rocygapcTaa. ATo ObINo caenaHo Ans Toro, 4Tobbl camoonpe-
[eneHune 1 permoHarnbHas aBToOHOMUS Bbinu npeanucarbl KOHCTUTyLmen.

56. Cyq otmeTun, 4to, XoTst O6beauHeHHas KomMmyHucTnyeckas naptus Typuum 06-
paLlanacbh B CBOeW nporpaMmMe K KypACKOMY «Hapoay» U «HaLUmM» U «rpaxaaHaMmy», oHa He
onvcbiBana ux kak « MEHbLUMHCTBO» U HE Aenarna HUKaKoro 3asiBfieHnsl, YTo oTrnmyaeTcst oT
NPU3HAHUS UX CYLLECTBOBAHMS, O MPU3HAHUK AN HUX cnelmanbHOro obpalleHus unm npas,
3TO MeHbLLE NpaBa OTAENUTCSA OT OCTarNbHOMO TYPELKOro HaceneHus.

Hanpotus, nporpamma koHcTaTupoBana: «O6beauHeHHas KommyHucTudeckas nap-
Tns Typuun 6yaet 6opoTbCcs 3a MUpPHOE, AEMOKPATUYHOE U YECTHOE peLLeHne KypAcKon
npobnemsl, Tak YToBbl TYPKU 1 KypAbl MOFMN XXWUTb BMecTe cBoboaHO B npeaenax rpaHuy, Ty-
peukon Pecnybnukn, Ha OCHOBE paBHbIX NPaB U BBMAY AEMOKPATUYECKON PEeCTPyKTypu3a-
LI, OCHOBAHHOW Ha MX obLwmx nHTepecax». B oTHoweHun npaBa Ha camoonpeaenexHve
napTus He fenaet Gonblue, YeM coxaneeT 0 TOM (akTe, YTO U3-3a UCMONb30BaHNS HacK-
1Sl camoonpeferneHne «He OCyLLECTBISETCS COrNacoBaHHO, a pasaernbHO U OOHOCTOPOH-
Hex, 0o6aBnss, YTo «peLLeHne 3ToN Npobnemb! SBNSETCS NONUTUYECKUMY U YTO, KECIIN Yr-
HETEeHWe KypAOB W OUCKPMMMHALMA MPOTMB HUX MPEKPaTATCS, TYPKU U Kypabl AOIDKHbI
0b6beanHUTLCS». ObbeanHeHHass KoMMyHMcTUYeckass naptus Typumm Takke roBopuT B
cBoeli nporpamme: «PelueHune kypackon npobnemsl 6yaeT HaaeHo, ecrnv napTum, KOTOPbIX
37O KacaeTcs, byayT MMeTb BO3MOXHOCTb BblpaxaTb X MHEHWS1 CBOBOAHO, ECIN OHU corna-
caTCA He npuberaTb K Hacunuio B ntobor hopme Ans peLueHns npobnemsl n ecnv oHv byayT
MMEeTb BO3MOXHOCTb y4aCcTBOBaTb B MOMUTUKE C UX COOCTBEHHOW HaLUMOHANbHON NpuHaa-
NEXHOCTbIO».
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57. Cyq cunTaeT, YTo OAHUM U3 NPUHLMNUANbHBLIX NPU3HAKOB AEMOKpaTUM SIBNSIETCS
BO3MOXHOCTb, NpeJocTaBnsieMas rocyapcTBy, pa3peLuaTe npobnemMbl NOCpeacTBOM Ana-
nora, He npuberas k Hacunuio. [leMokpaThs OCHOBLIBAeTCst Ha CBOOOAE CaMOBbIpaXKeHUS.
Mcxoas n3 aTol TOUKM 3peHusi, He MOXET BbITb HMKaKoro ornpaBfaHus Ans NpensiTcTBoBa-
HUS1 AeATENbHOCTY NONMUTUYECKOW FPYNMbl TONBbKO BBUAY €€ XenaHusa nybnnyHo obeyxaatb
pOIb HaceneHusl B rocy4apcTBe M NpUHUMaTh y4acTue B NONMTUYECKON XKMU3HW HaUuK, Ans
TOro YTOObl B COOTBETCTBMUN C 4EMOKPATUYECKMMU MNpaBuiamMmn HanTu peLleHne, npuemre-
MOe€ 1151 BCEX 3aMHTEPECOBaHHbIX NuL. PaccmaTpuBasi 3Ty nporpammy, MOXHO peLUunTb, YTO
3TO AeNCTBUTENBLHO 6bINo uenbio O6beauHeHHon KoMmyHUcTMYeckon naptum Typuumn B
[aHHoW obnacTu. OTO OTNMYaEeT HacTosiLLee Aero OT TEX, Ha KOTOpble CCbiNlaeTcs npaBuTe-
nbCTBO (CM. § 49 paHee).

58. K Tomy e He MOXeT ObITb UCKIMIOYEHO, YTO MONMUTUYECKAs mMporpaMmma MoXeT
CKpbIBaTb LIeN 1 HAMEPEHWs!, OTININYHbIE OT TEX, KOTOPblE OHa NpoBo3rnalwaeT. [ns Toro
4YTOObLI MPOBEPUTb, YUTO 3TO HE TaK, COAEPKaHME NPOrpaMMbl JOIMKHO ObITb COMOCTABIEHO C
ee AelCTBMAMM U NO3NLMAMN, KOTOpblE OHA 3aHMMaeT. B naHHoM agene nporpamma O6be-
OvHeHHon KoMMyHucTuyeckon naptum Typuum efsa v MoxeT ObiTb OnpoBeprHyTa Kaku-
MU-IMBO NpeanpUHATLEIMU OEUCTBUSMU, TaK Kak OHa Oblna NMKBUAMPOBaHa HEMEANEeHHO
rocrie ee co3faHus 1 COOTBETCTBEHHO He UMena BPeMEHU Ha kakue-nmbo aerctausi. OHa
noaToMy Obina «HakasaHa» 3a AeNCTBMSA OTHOCUTENbHO TOMNbKO OCYLLECTBIEHUS CBOOOAbI
BbIpaXXeHWsI.

59. Cypa Takke 6bln roToB NPUHATL BO BHYMaHWE OCHOBY Aer nepes HUM, B YaCTHOCTU
CMOXHOCTK, CBA3aHHble ¢ 6opbboi NpoTnB Teppopuama (cMm. desio Aksoy v. Turkey om
18 dekabpsi 1996 2., Hoknadbl 1996-VI, c. 2281 u 2284, § 70 u 84). B HacTosilwem gene, oa-
HaKo, OH He Hallen AoKa3aTenbCTB TOro, YToObl caenaTh BbIBOA NPy OTCYTCTBUM AEACTBUN
O6beanHeHHo KommyHuctnyeckon MapTtum Typuun, 4TO NapTus Hecrna Kakyt-nmbo oT-
BETCTBEHHOCTb 3a Npobnembl TeppopuamMa B Typuuu.

60. HeT HeobxoammocTy npuBoauTb B Aenctene CtaTtbio 17, Tak Kak H1UYero B YcTaee
unu nporpamme O6beaguHeHHon KoMMmyHucTnyeckon naptum Typuun He onpaBabiBaeT Bbl-
BO/1, OCHOBaHHbIN HAa KOHBEHLWW, YTO UMENW MECTO BOBMEYEHNE B AESATENBHOCTb UNN Aei-
CTBUsI, HanpaBreHHbIE HA YHUUTOXEHME Kakoro-nnbo npasa unu ceobonpl.

61. MpuMMHasa BO BHMMaHWeE BCe BbILLENEPEYMCIIEHHOE, HACTOMbKO CypoBasi Mepa,
KaK HemeaneHHas nuksmaauust O6beauHeHHo KoMMyHuUcTnYeckon naptum Typuun, Ha-
3HayYeHHasi 4O TOro, Kak Obiny NpeanpuUHSTLI KakMe-nMbo OenCTBUS, U CONPOBOXAAOLLAACS
3anpeToM ee nuaepam UCTONMHATbL APYrYO MONUTUYECKYO OeATENBHOCTb, HENMPOMNMOPLMOHa-
nbHa nNpecnegyeMoi Lenu n, cnefoBaTenbHo, He ABNsieTcs HeobxoanMow B AemMmokpaTuye-
ckom obuecTBe. VI3 aToro cneayert, 4To AaHHas Mepa HapylwaeT CTtaTbio 11 KOHBEHUMM.

UICTOYHMK HDOPMALWMN
//HeopuumanbHbIvi nepeBos HesaBncyimoro o6LLUeCTBA MpaBOBbIX MICCAEAOBAHM (MMHCK)
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SIDIROPOULOS U APYTUE npotue FPELIMA

3asiBreHmne N 26695/95 ot 10 nonst 1998 r.

KPATKOE USAOXEHUE OBCTOATEABCTB AEAA

A. OcHoBHble ¢paKTbl

B 1990 r. 3asBuTENN NOXENanu 0CHOBaTb HE MPUHOCSILLYIO BbIFOA4bl aCCOLMaLuio Nos
Ha3BaHueM «[lom MakegoHckow LumMBmunm3aummny . MecTHbI Cyg oTkasarn B 3asiBNEHUM Ha pe-
rMCTpaumio Ha OCHOBAHUK TOTO, YTO LiENb0 accoLmaumm aBnsaeTcst NPOABUraTh MOE O TOM,
41O B peLuu cyllecTByeT MakeJoOHCKOE MEHBLUMHCTBO 1 3TO NMPOTUBOPEYUT HaLMOHAMbHO-
My uHTepecy peumnn n, cnefgoBaTenbHO, NPOTUBOPEYNT MPaBy.

B. PeweHue cyaa

EBponeiickuii cy 3asiBun, 4To, Noka AeNCTBUE NpaBUTENbCTBA ObINo NpeaycMOTPEHO
3aKOHOM W HE UMENO HaMepeHUs 3aLLMTUTb NPaBOMEPHYHO Lienb (HaLuMoHarnbHy 6esonac-
HOCTb U NpeaynpeanTb 6ecnopsfok), 3To He SIBMSIETCS «HEOOXOAMMbIM B AEMOKpaTuye-
ckoMm obLiecTse».

+ [loka npaBUTENbCTBO MMEET BO3MOXHOCTb YOeAUTbLCS, YTO LieNb accounaumnm 1 ee
OeNCTBUS HaxoaWnMUCb B COOTBETCTBUM C MPABOM, OHO [OMKHO AenaTh 3TO, TaK Kak
3TO COBMECTUMO C ero 06513aHHOCTSIMM MO KOHBEHUMW. [loka3biBaHUE, BO3IOXEH-
HOe Ha rpeyeckune cyapl, He OTHOCUTCS K 3asiBMEHUSAM O CO3[4aHUM accouuauui, n
[enaTtb BbIBObl, OCHOBaHHbIE HA MEHee NOA03PUTENbHbIX U3 NPaBAUBLIX HAMepe-
HWIN OCHOBaTenewn accoumaummn n 4esaTenbHOCTY.

+  Llenu accoumaumm — coxpaHsiTe U pa3BuBaThb TPaAULIMN HAPOAHOW KyNbTypbl peru-
oHa Mpeun — BbInu SICHbI U 3aKOHHBI. XKUTenn oTAeNbHOro reorpacmyeckoro pe-
rMoHa yNONTHOMOYEHbI K hOPMMPOBaHNIO accoumaLuin, ¢ TeM YTobbl NpoaBuraTh
cneuudnyeckre oCobeHHOCTM PerroHa Kak no NCTOPUYECKMM, Tak U MO SKOHOMUYe-
CKVMM MpuymnHaMm, Kak 1o 3anuncaHo B KoneHrareHckom cornawexun OBCE u B MNa-
PVIKCKOW XapTuK, y4acTHULEN KOTOpbIX siBnsieTcs Mpeuus.

- Ecnu ogHaxabl 06HapyXuTcs accoumaumsi, Kotopasi nof npuKpbITUEM CBOVX OMnpe-
[eneHHbIX Lenen byaet BoBneveHa B AeATENbHOCTb, HECOBMECTVMYIO C 3TUMU Lie-
NSMK, 3aKOH faeT NpaBo BMacTsaM NpeanpuHATh lopuandeckue aenicteust. OgHako
B [@aHHOM Cclyyae accouuaumsi HUKorga He cylllecTBoBara, crefoBaTenbHo, U He
npeanpuHMMana HUKakux AencTBuUi.

M3BAEYEHNA U3 CYAEBHOIO PELLUEHUS

BOIMPOCHI [TPABA

O npeanoAdaraemMom HapyweHum Ctartbu 11 KOHBEHLMN

30. 3asBuTenu ccbinatTcs Ha TO, YTO OTKa3 HaLMOHamNbHbIX Cy0B B 3asiBNEHUN O pe-
rmcTpauum nx accoumanmmn HapyLiaeT Ux NpaBo Ha cBoboay accoumaumii, YTo rapaHTMpoBa-
Ho CTaTtben 11 KOHBEHUMMN.



PeLueHus EBponevickoro CyAQ ro rnpaBam YeAoBeKka

A. Bbino nu emewamenscmeo?

31. Cyn nonaraeT, YTO OTKa3 rpe4yecknx CyaoB B perucrpauum accoumauum 3asBure-
nen poBHSIETCS BMeLLATeNbCTBY BriacTen B MpaBoO 3asiBUTENEN OCYLLEeCTBMATbL NpaBo Ha
cBoboay accouuaumin, 0Tkas NuLIaeT 3asBUTENEN KakoM-Nnbo BO3MOXHOCTU COBMECTHO
VN MHAVBUAYanbHO NpecnefoBaTh Leny, KOTopble OHW NOCTaBWUnuM nepes cobon B MeMO-
paHgyme o6 accoumaumm, 1 No3aToMy OCYLLLECTBIIEHNE 3TOrO NpaBa HaXOAMTCSA No4 BOMpo-
coM. [laHHOe BMeLLaTenbCTBO HE OTPMLANoch NpaBUTENbCTBOM.

32. Takoe BMeLLaTenbCTBO He ByaeT npotuBopeynTb Ctatbe 11 noka oHo 6bino «npe-
[YCMOTPEHO 3aKOHOM», NpecrnefoBarno oAHy Unv 6oree 3akoHHbIX Lieneii B COOTBETCTBUM C
naparpadomM 2 1 6bINo0 «KHeOOXOAMMO B AEMOKPATUYECKOM O6LLEeCTBE» ANSt OCTUXEHUS
3TUX Lienen.

1. «lpedycmompeHo 3aKOHOM»

33. B npeacraBneHuu 3asButenei BMeLaTensCcTBO He ObIno «NpeayCMOTPEHO 3aKo-
HoMy, no CTatbsa 12 KoHCTUTYLuun — cBo6oa accoumaLmin He MoXeT ObiTb NPeLMETOM CUC-
TeMbl 6onee BbICOKOrO paspeLLeHus], Tak Kak 3akoHofaTenbHas BrnacTb caenana perucrpa-
UM accounaumii nNpeaMeTomM 4ucTto dopMarnbHbIX TpeboBaHWM, Kak 3TO BWOHO M3
Crareit 78 n 81 paxaaHckoro kogekca. B cooTBeTCTBME C 3TUMU NONOXEHUSIMU, Cybl 065~
3aHbl NpU3HaTh accoumauum, ecnv cobniogeHsl 3T TpeboBaHus.

34. MNpaBnTenbCTBO HacTamBaro, YToObl FOCYiapCTBEHHbIE CyAbl MPABUITBHO UHTEPI-
peTupoBanu 1 NPUMEHSINN HauMoHanbHoe npaeo, B YacTHocTu Ctatbio 81 [paxaaHckoro
KOAEeKca, B COOTBETCTBME C KOTOPOMN «CyZA NEPBOV MHCTaHUMW OOMKEH Pa3peLUnTb pernucr-
pauuto 3asiBMNEHUs], ecnv B HeM cobroaeHb! BCe NpaBoBble TpeboBaHMsA»; UHKBU3ULIMOHHAS
npupoaa He CropHOM NpoLeaypbl, B COOTBETCTBME C KOTOPOM accoumaums obpallaercs 3a
peructpaumen (Ctatbs 741, 744 n 759 § 3 I'TIK), paspelsana cygam obbiBaTh Aoka3aTenb-
cTBa no cobCcTBEHHOMY NOBYXAEHMIO U yCTaHaBNMBaTh (haKTbl, peLuatoLLime ucxo npoLeayp.

35. Komucemsi He couna HeobxoauMbIM yCTaHaBNMBaTh 3TO MOJIOXEHUE Kak CNeacT-
BMEe TOro, YTO BMeLLaTeNbCTBO B BOMPOC Obino coBMecTumbiM co Ctatben 11 no apyrum
OCHOBaHUAM.

36. Cya pelunn, 4To BMeLLaTenbCTBO ObINOo «NpeaycMOTPEHO 3aKOHOMY, Tak kak CTa-
Tbu 79 1 81 'K paspeluany cyaam oTkasbiBaTb B 3asABIIEHVM O perucTpaumu, ecnm obHapy-
KMBanocb, YTO K MemopaHaymy 06 o6pa3oBaHumM accoumaumn umenuce Bonpockl. Cya Tak
e, KaK U NpaBUTENbCTBO, OTMEYAET, YTO LieNb accoumaumm, Kak yCTaHOBNEHO B MeMopaH-
ayme, 0MKHA OeNCTBUTENbHO COOTBETCTBOBATL M HE NMPOTUBOPEYNTL NpaBy, Mopanv unm
nybnuuHomy nopsigky, B cootBetcTBum co Ctatben 105 MK, koTopoi obecnevnBaeTcs BO3-
MOXXHOCTb A1151 PaCTOPXKEHUS Y>Ke OCHOBaHHOW accouumaumm, ecrnm oHa yTeepauna Lenu, oT-
NUYHbIE OT TEX, KOTOPbIE YCTaHOBWIA B CBOEM MEMOpaHayMe 06 06pa3oBaHUM accoLmaumm.

2. [pasomepHas yenb

37. MNpaBuTensbCTBO yTBEPXK/AAO, YTO BMELLATeNsLCTBO B BONPOC NPecnefoBano Heko-
TOpble Lienu: coxpaHeHne HaumoHanbHon 6esonacHocTu, NnpeaoTepalleHve becnopsaka v
noaaepXKaHve rpeyvecknx KynbTyPHbIX TPAAWLMIA N UICTOPUYECKMX U KYNbTYPHBIX CMBOIOB.

38. Cya He ybexpaeH, 4To NnocnedHsAs UX 3TUX Lienert MoOXeT COCTaBnsATb OOHY M3 3a-
KOHHbIX Lienen, nepeymcneHrHbix B naparpade 2 Ctaten 11. OcywecteneHne csoboa acco-
Lmaumii MoXeT BbITb Y3KO MHTEPNPETUPOBAHO, Tak Kak NepeyveHb NX CTPOro UCHEPbIBAIOLLMWIA.

39. Cya oTmevaeT, ogHako, 4To ANennaumnoHHbIn cya ropoga CanoHuky OCHOBbIBar
CBOE peLleHne Ha OCYXXAeHUM TOro, YTo 3asiBUTENM HaMepeBanvch ocrnapueaTb rpeyeckyto
NAeHTUYHOCTb MakeloHUM U ee XUTenen 1 NofopBaTh rPeYECKyo TEPPUTOPUANbHYHO LEeno-
CTHOCTb. MIMest OTHOLLIEHWE K CUTyaLmu, CyLLecTByoLLen Ha bankaHax B To BpeMsi, U K nonu-
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Tuyeckum pasHornacuam mexay peuven 1 FYROM (cm. § 42 Huxe), cya NpyHUMaeT ToT
(haKT, 4TO BMeLLATENLCTBO B BOMPOC MMENO CBOMM HAaMEPEHWeM 3aLLUUTUTb HaLMOHabHYI0
6e3onacHoCTb ¥ NpeaoTBpaTUTL Gecnopsaok.

3. «Heobxodumo 8 demokpamuyeckom obujecmee»

40. Cyn oTMedaeT, 4TO NpaBo co3fdaBaTb accoumaumn ABMAeTCs HeoTbeMIIEMOW Ya-
CTbio NpaBa, ycTaHoBneHHoro B CtaTtbe 11, gaxe ecnu aTa cTaTbs BblpaXaeT OTHOLLEHME K
npaBy hopMUpPOBaTh OPUANYECKOE NMULIO AN COBMECTHOrO BbICTYNeHnst B obnactu obLue-
ro MHTepeca, OHOTO U3 CaMblIX [NaBHbIX aCNeKToB NpaBa Ha accoumauum, 6e3 KoToporo 3To
npaso 6b110 Obl NMLLEHO Kakoro-nmbo 3HavyeHns. Cnocob, KOTOPbIM HAaLMOHaNbHOE 3aKOHO-
[aTenbCTBO COXpaHsAeT 3Ty cBoboay 1 ee NMpakTM4eckoe NpMMEHeHNe BnacTsimMu, nokasbl-
BaeT MornoxeHve AemMokpaTum B cTpaHe. KoHeuHo, rocyaapctea MMeIoT npaBo yoeanTbes,
YTO LieNnb accoumaumm n ee AesaTernbHOCTb HaXOAATCS B COOTBETCTBUM C NpaBunamMu, nano-
KEHHbIMM B 3aKOHOAaTeNbCTBE, HO OHW AOMKHBI CAENaTh Tak, YTOObl 3TO COOTBETCTBOBANO
X 06513aHHOCTAIM MO KOHBEHLMU U SIBMANOCh NPEAMETOM NepecMoTpa KOHBEHLVOHHBIMU
VNHCTUTYTamu.

CnepoBaTenbHO, UCKMNOYeHUs, n3noxeHHble B CtaTbe 11 OMKHbI ObITb MCTOMNKOBA-
Hbl YETKO; TObKO YoeanTenbHbIe U BbIHYXAEHHbIE NPUYMHBLI MOTYT onpaBAaTh OrpaHu4eHne
cBoboabl accoumaumin. B onpegenennn Toro, cywectsyeT MM HeobxoANMOCTb B 3HAYEHUN
Cratbu 11 naparpada 2, rocyaapcrsa MMeIT TOJIbKO OrpaHNYeHHbIN Npeaen oLeHKe, KoTo-
pasi naeT pyka o6 pyky ¢ cypoBbiM EBponenckvm Haa3opom, OXBaTbIBaOLLMM 1 MPaBo, 1 pe-
LUEHWS, NPUMEHMMBIE K HEMY, BKItoYasi Te, KOTOpble AaHbl HE3aBUCUMbIMY CyaaMu.

Korpa cyn npoBoauvn TuwjatenbHble UCCNeAoBaHust, ero 3agavert 6bino He TonbKo U3-
MEHUTb ero COBCTBEHHbBIV B3rMAA ANA HaUMOHanbHbIX BRacTen, HO TaKkke nepecMoTpeTb
peLleHnsl, KOTopble OHWM MPUHMManu Mo CBOEMY YCMOTPEHWo B cooTBeTcTBuM co Cta-
Toen 11.

3T0 He 3HauWT, 4TO cyay HeobXO0AMMO orpaHn4MBaTh Cebs, BbICHSSA, OCYLLECTBAN0
v rocygapcTBO-0TBETUMK cBOGOAY AeNCcTBUi BrnaropadymMHO, BHUMATeNbHO 1 Jobpocose-
cTHO; CyA AomKeH NocCMOTpeTh Ha obxanyioLleecs BMeLLATENbLCTBO B CBETE BCEro Aena B
Liernom 1 onpeAenuTb, BbINI0 MM OHO «MPOMNOPLIMOHANbHO 3aKOHHOW NpecreayemMon Lenm» n
6bINM MU NPUYMHBI oNpaBaaTh NPMBEAEHHbIE HAaLUMOHAaNbHBIMM BNAcTAMU Mepb! Lienecoob-
pasHbIMY 1 3HaYUMbIMK. [lenas Tak, CyA AormkeH Obin yoeanTbest, YTo HaumMoHarbHble Bnac-
TU NPUMEHSANN CTaHAAPThbI, KOTOPbIe ObINK B COOTBETCTBMM C NPUHLMNAMU, KOTOPbIE NpyBe-
neHbl B CtaTtbe 11, 1, 6onee TOro, YTO OHM OCHOBbLIBANMN CBOW PELUEHWS Ha AOMYyCTUMOW
oLeHKe LienecoobpasHbix aktoB (cM. United Communist Party of Turkey and Others).

41. B npeacTaBneHnn 3asiBuTenei Bce apryMeHTbl, NpeAocTaBnsieMble HaLMoHarb-
HbIMW CyZaMu v NpaBMTeNbLCTBOM NPOTUB OCHOBATenen accouuaumu, 6binm 6esocHoBaTte-
NbHBIMU, CMYTHBIMUW U HEA0Ka3aHHbLIMM 1 HE OTBEYanu KOHLENLUMN KHEOTIIOXHOW coumarnb-
HoW HeobxoanMocTu». B aene He ObIno HUYero, YTobbl MPEANONoXNTb, YTO XOTH Obl OAWH 13
3aaBUTENEN xenan noaopeaTb TEPPUTOPUAIbHYIO LIeNOCTHOCTL peumnn, HaLuMoHamnbHyo
6e3onacHOCTb U NyBNNYHbIA NOPAAOK. YNOMUHAHNE O CO3HAHWUMN NPUHAANEXHOCTU K KyIb-
TYPHOMY MEHBLLUVHCTBY, COXpaHEHVEe 1 pa3BUTUE KyNbTypbl MEHBLUMHCTBA HE MOTyT ObITb
pacCcMOTpEHbI Kak OCHOBaHMe yrposbl «4eMOKpaTuyeckoMy obLiecTBy». Takke NpUCyTCT-
BME HEKOTOpbIX U3 ocHoBaTernen B OBCE B KoneHrareHe He MOXeT ObITb MHTEPrpPeTMpOBa-
HO Kak aTaka Ha HaLuoHasbHyto 6e30nacHOCTb, C TeX Mop Kak rpeyeckoe NpaBnTenbLCTBO ca-
Mo, noanuckiBas Bce oTHocswmecs kK OBCE fokyMeHTbl, MpU3Hano, YTo rpaxaaHe mMoryT
npvHUMaTh yyacTme B NogobHbix npoueaypax. Takke Mr. Sidiropoulos He ocnapvsan rpe-
YeCKyto LieNToCTHOCTb rpeyeckon NpoBUHLMM MakeaoHW, OH TOMNBbKO 3asBWIT, YTO MaKedoH-
CKO€ MEHbLUVHCTBO TaM NMPUTECHSNOCH.
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[anee, yTBepxaeHMe, 4TO OCHOBATENWU accouuaummn nNnaHpoBanu 3aroBop NpoTue
peuunn 6bino GesocHoBaTenbHbIM. [[@3eTHas cTaThsl, KoTopas obpalianachk K pykoBoas-
MM OpraHam opraHv3auum 3a rpaHuueit, bbina sBHO HenpaBgou 1 NONHOCTb cdabpuko-
BaHHOW; 6€30TBETCTBEHHbIE NMyBnuKaLMm ra3eTbl He MoK BbITb UCMONb30BaHbI B KA4eCTBe
[okasaTenbCTB B CyAe WM NpU3HaHbl NPaBUTENbCTBOM rocyaapcTBa, KOTOpoe yBaxaeT
npaBsuna 3akoHa.

TeppuTopuranbHas LienocTHOCTb, HauvoHanbHas 6e3onacHoCTb U NyOnuYHbIA nops-
[0k He BbIny noa yrpo3oii n3-3a AeNCTBUIA accoLmaLmm, Lienb KoTopor Obina npoasuraThb Ky-
NbTYpy pervoHa, Aaxe npearonarasi, YTo Lesbio oT4acTu 6bino npoasurath U KynbTypy Me-
HbLUMHCTBA; CYLEeCTBOBAHWE MEHbLUMHCTB U PasnuyHbIX KynbTyp B CTpaHe Obino
MNCTOPUYECKMM (haKTOM, YTO «AeMoKpaTuieckoe obLLecTBOY JOIMKHO AoMNycKaTb U Aaxe 3a-
wywaTth U NoAAepXMBaTb B COOTBETCTBUM C NPUHLUMMAMWN MEXAYHAPOOHOro npasa.

42. MNpaBnTenbCTBO YyTBEPXKAANo, YTO HauMoHarbHble BNacTu MMenu NpaBo oTkasaTb
B peructpaumm accoumauum assutensam. OcobeHHo Cya NepBon nHcTaHuum eopoda @rio-
PuUHbI N ANeNNAUMOHHBIN cya ropoaa CanoHvKu ganv npuemnemMyto oLeHKy 06CToATenbCT-
BaM ena v NpULLINK K 3aKMoYeHnIo, YTO HacTosALWas Lienb accoumnaumm oTnnyaeTcs ot Ton,
KoTopas ykazaHa B MemopaHayme o6 accoumauum. [ins Toro 4tobbl NPUATK K TAKOMY MHe-
HUIO, CyabW MO COBCTBEHHOMY NOBYKAEHMIO, MPUHSANN BO BHUMAaHMWE Kak floka3aTenbcTBa —
Cratbu 741, 744 n 759 naparpad 3 I'paxgaHCKoOro npoLeccyanbHOro Kogekca B CBA3W C
NPOTOKOJIOM; OnpeAerNeHHble ra3eTHbIe CTaTby U 0bLLEN3BECTHbIE 0OCTOATENLCTBA, B TOM
yncne npeteHsum Mpeunn o Tom, 4To NponaraHga FYROM, Habntogaemas B 370 Bpemsi, Obl-
na nonbITKON «crnaBvumsauumn» TepmmrHa «MakegoHus» aTum focyaapcTBoM; onpeaeneH-
Hbl€ NOMOXEeHWS rocy4apCTBEHHON KOHCTUTYLMM 1 cucTemaTmyeckas kaMmnaHus npoasuke-
Husa ngen «ObbegnHeHHoNn MakegoHUNY .

[anee, cygbl oTMeTunn, 4to CtaThsl 4 MeMopaHayma accoumaumm obecneunBaeT, 4To
NPUHATWE €ro NPUHLMMNOB GbINO BaXKHbIM YCIOBUEM ANS TOro, YToObl CTaTh YIEHOM accouum-
auum, 6e3 ycTaHOBMEHWs, OHAKO, TaKUX MPUHLMMNOB, YTOObI MOTEHLMarnbHble YneHbl n3be-
ranu pucka 6biTe «06MaHyTbIMU», KaK TOJNIbKO OHW NPUCOeaAnHATCS. Ha3BaHne accoumaumm
Takxke BbI3blBaE€T HeJOYMEHMWE, Tak Kak 3asiBUTENN XKenarnu CKpbITb TUM KyNbTypbl, K KOTOPO
OHU OTHOCUNKCb. BBOAsILLEE B 3a6nyxaeHne HazBaHue «Jom MakeaoHCKON LMBMnn3aumumy»
6bINo YacTbIO OCYLLECTBSIEMON NponaraHabl, 06bEKTVBHOM LieNbio KOTOpoK Gbino co3aa-
Hue BraronpusaTHoro knumata Ans obcyxaeHust rpedeckon LenoctHoctu MakegoHun u
nopaepxaHue irredentist-ctpeMneHun.

OcHoBbIBasiCb Ha cyaebHOM MpeLiefeHTOM npaBe, NpaBUTENbCTBO MOAYEPKMBAro,
YTO BMNacTy ObINn pacnornoXeHbl Nnyylle, YeM MexayHapoaHbI CY[, OLEHUTb, ObIno N BMe-
LaTenbCcTBO «HEOOXOAUMBIM B AiemMoKkpaTuieckoMm obLiectBe». OHM NMpeacTaBnsiioT, YTO
[OMKHO ObITb BbIKa3aHO yBaXKeHWE PeLLEHMIO BNIAaCTEN, KOrAa OHM B3BELUMBANUN KOH(IMKTY-
owme nybnuyHble n MHOUBMAYanbHble UHTEPECHI B CBETE CBOWMX 3HAHWM O CTpaHe U ux
OCHOBHOW OTBETCTBEHHOCTU MO HALMOHANbHOMY NpaBy. YCTaHaBNMBasi rpaHuLbl OLEHKU, B
YacTHOCTW, Tam, rAe Aena 3aTparnealoT HauMoHanbHyt 6e3onacHOCTb, rpeyeckme cyabl B
HacTosiLem Aene yA0BNeTBOPUIN KpUTEpUii NPOnopLMOHanbsHOCTY.

43. Komuccus, npoBoasi OLEHKy AoKa3aTenbCTB, OCYLLECTBASAEMYO AN HaUMOHamb-
HbIX CYZIOB, PeLunna, YTo He YCTaHOBMEH TOT hakT, YTO 3assBUTENN UMENN cenapaTucTckme
HamepeHus. MOXXHO JOMYCTUTb, YTO HaLMOHAamNbHbIE Cyabl MOTYT 3aKIOYNUTb, YTO HACTOS-
Lien Lenbio accoumaummn 6bino npoasuratb uaek, YTo B 'peuun cylecTByeT «MakeooH-
CKOE» MEHBLUUHCTBO M YTO NpaBa YreHOB 3TOro0 MEHbLUMHCTBA yBaXatoTCsl HE B MNOMHON Me-
pe. OgHako, no MHeHuto Komunceunm, aTo camo no cebe He onpaBabIBaeT OrpaHnyeHne npasa
Ha cBObOAy accoumauuii; XoTsa 3asaBUTENM HA CaMOM Aene yTBePXA4anu, YTO OHU UMEIOT Ha-
LiOHarnbHoe 0CO3HaHWe, HET HUYero, YTobbl ONpeAenUTb, YTO OHM 3aLUyMLLANM UCNOMb30Ba-
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HUe HaCUNUsi UM HeAEMOKPaTUYECKUX UITM HEKOHCTUTYLIMOHHBIX cnocoboB. Komuccus cae-
nana BbIBOA, YTO MPUYUHbI, MPUBEAEHHbIE HaLMOHanbHbIMK BriacTsMW B OnpaBAaHue
BMeLLaTeNbCTBa, He ObINN «OTHOCUTENbHBIMY 1 3HAYMMbIMUY U HYTO BMELLATENbCTBO He Obl-
10 «NPOMOPLMOHANBbHO 3aKOHHOCTMW NpecrneayemMon Lenmuy.

44. Cyp oTmeTun, B NEpBYO odepenpb, YTO Lenu accounaummn nog HassaHuem «om
MakeoHCKON LMBUNM3aLMMY, Kak 3TO HanuMcaHo B MeMopaHayMe o6 accoumaumm, 6binm 1o-
NbKO COXpaHsATb U pa3BMBaThb TPaAULIMU U HAPOAHYIO KynbTypy pervoHa ®nopuHa. Takue
Lienu nokasanucb cyay npo3payvHbiMu U 3aKOHHBLIMU; XKUTENWN pervoHa cTpaHbl yrornHoMoYe-
Hbl co3faBaTb accoumaLmm, ¢ TeM YToObl CNOCOGCTBOBaTL OCOBEHHBIM XapaKTepUCTUKaM
pervoHa Kak st UICTOpPUYECKUX, Tak 1 Anst SKOHOMUYECKMX NpuynH. Jaxe npegnonarasi, 4to
OCHOBATENM accoumaumm yTBepXaaT 0CO3HaHMEe MeHbLUMHCTBA, [JokymeHT KoneHrareH-
ckom BcTpeun KoHdepeHummn no yenoseyeckomy namepennto OBCE (cekums 1V) 29 nioHs
1990 r. n Mapwxckasi xapTus ans Hoow EBponbl 0T 29 Hosi6pst 1990 r., koTopble nognucana
peuus, No3BONSET UM CO3MaBaTb accoumalnn Ans 3aWuThl X KYNbTYPHOrO 1 [yXOBHOIO
Hacneaus.

Bo-BTOpbIX, B ONpaBAaHne oTkasa B perucrpauun 3assneHns AnennsunoHHbIA cya
CarnoHuku peLuuns, 4To OH UMen «A0CTaTOYHble OCHOBaHWS NOBEPUTL, YTO TepMUH «Make-
[OHCKasi» UCMOob30Barcst Ans Toro, YToObl OCMOPUTL FPEYECKYHO LienocTHOCTL MakegoHum
1 ee Xutenemn He NPSAMbIMU U NO3TOMY 3aKyNMCHBIMU MeTO4amu, U paccMaTpvBan B 3TOM
HaMepeHVe YacTy OCHoBaTernel NoAopBaTh rPEeYECKyo TEPPUTOPUANbHYH LENOCTHOCTbY.

B poctmxeHun atoro pelueHns ANennsumoHHbIN Cya No CBOeMy COGCTBEHHOMY Mo-
Oy>XOEHWIO NPUHAN BO BHUMaHVE Kak [oKa3aTenbCTBO MaTepuarn, KOTOpbIi, Kak yTBepxaa-
N1 3asIBUTENM, OHU HE MOTYT OCrapuBaTh BO BPEMS NPOLLECCa, TaK kKak OH He 6bin nprobLueH
K geny.

45. Cyn noBTOpUI, YTO NPUHATUE JOKA3aTeNbCTB OCHOBAHO, Kak MpaBuIio, Ha Npaeu-
nax HauMoHarnbHoro nNpaea 1 4YTo 3TO SABNSETCS NPUHLMMNOM AN HauMoHanbHbIX CyA0B oLe-
HMBaTb JoKa3aTenbcTBa neped HUMK (cM. Saidi v. France om 20 ceHmsibpsa 1993 a., ce-
pusi A Ne 261-C, c. 56, § 43).

OpHako TLaTenbHOe N3y4YeHne ra3eTHbIX CTaTen no BONpocy, KOTOpble MMEIT peLla-
loLLlee BNUSIHNE Ha UCxXo npoueayp, nokasbiBaeT, YTO OHM COOOLLAlOT Aena, HEKOTopble 13
KOTOpPbIX MOTEPSNM CBSA3b C 3asBUTENSMU, U COAEPXKAT BbIBOAbI, MOJNyYEHHbIE N3 CyObek-
TUBHOW OLIeHKM CTaTbu aBTopamu. MNonarasicb Ha Te CTaTbl Y UMEst OTHOLLEHWE K NONUTUYe-
CKOMY Cropy, KOTOPbIV B TO BPeEMS AOMUHMPOBAan B OTHOLeHWs mexay peunent n FYROM
(nocnegHWn 13 KOTOPbIX A0 CUX MOP HEe MPOBO3rNacuii HE3aBMCUMOCTb B MaTtepuarnbHOM
BpPEMEHW), HaLMOHarnbHble CyAbl PELLMNN, YTO 3asiBUTENN 1 accoLpaums, KOTOPY OHU XO-
Tenu ocHoBaTb, NPEACTAaBMSOT ONACHOCTb AN TeppuTOpUarnbHON LenocTHocTu Mpeuun.
YTBepxaeHue, ogHako, 6biro OCHOBaHO Gorblue Ha NOAO03PEHUN, YEM HA UCTUHHBIX HaMe-
peHUsIX ocHoBaTenen accoumaumm.

Cypg Takke NpUHSMI BO BHUMaHWE B KOHTEKCTE (DaKTOB, YTO NpaBo [peLmmn He OTHOCUT-
Cs1 K CUCTEME MPEBEHTUBHOIO NepecMoTpa ANs YYPEXAEHUS He MPUHOCALLMX NpubbIny ac-
coumaumin. Ctatbs 12 KoHcTUTYUuMM npegycmaTtpuBaeT, YTo hopMupoBaHue accoumaumi
He MOXeT BbITb NpeiMeToM Goree Beckoro paspelueHusi. Ctatbs 81 MpaxaaHcKoro koaek-
ca no3BonsieT Cyaam TONbKO NWLb NepecMaTpuBaTb NPaBOMEPHOCTb U HE NepecMaTpuBaTh
HamepeHus.

46. B pene O6beamHeHHo KommyHnctuyeckor naptum Typumm n apyrux npotus Typ-
uuu (cynebHoe peLleHve NpYBEAEHO BbILLE) CYA PELUUIT, YTO HE MOXET UCKI0YaTh TOro, YTO
nporpaMmMa nosIMTUYECKON NapTUM OOMKHA CKpbIBaTb LIENN M HAMEPEHUS, OTNNYaLLMecs]
OT NpPOBO3rNaLleHHbIX. [na Toro Ytobbl NOATBEPAUTE, YTO 3TO HE Tak, 0OBbEM Mporpammebl
[OmKeH ObITb COMOCTaBUM C AEVWCTBUSIMU NApPTUM U MO3ULIMAMM, KOTOPbIE OHa 3aluyLLaeT.
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To4yHO Tak e B JaHHOM Aerne CyA He UCKIIoYaeT, YTO OAHaKAbl OCHOBaHHasA accouma-
LMa MOXET Noj, NPUKPbITUEM Lienen, yNnoMsAHYTbIX B MemopaHayme 06 accoumaumm, bbite
BOBIieYeHa B AeVICTBYUS, HE COBMECTUMbIE C 3TUMM Liensamu. Takyto BO3MOXHOCTb, KOTOPYIO
HauvoHarnbHble CyAbl BUAENU Kak camy coboii pa3ymeroLLytocs, eBa M MOXHO OnpoBepr-
HYTb KaKUMM-NIMGO NpakTU4EeCKUMU AENCTBUAMM, TaK Kak, HUKOr4a He CyLLecTBys, accoumna-
LUUst He MMera BpeMeHW MPeAnpuHATL Kakne-nmbo aencTBus. Ecnv BO3MOXHOCTb CTaHeT
peanbHOCTbI0, BNacTu He ByayT 6eccunbHbl; Ctatbs 105 MK, Cyg MNepBoit MHCTaHLmmn MmoryT
obs3aTb accoumaumio NMKBMAMPOBATLCS, €Cny BrnocneacTsuMn oHa OyaeT npecnefosatb
Lenb, OTNIVYHYIO OT TOW, KOTOpas U3NoXeHa B MeMopaHayme accoumauum, unu ecnv yaet
[0Ka3aHo, 4To ee (hyHKLMOHNPOBAHNE MPOTUBOPEYNT NpaBy, MOpanu unu nyenanyHomy no-
psiaky.

47. B cBeTe BCero BblLLENepeyncneHHoro cya caenan BbiBod, YTO OTkas B perncrpa-
Lmmn accoumaumu 3assuteneit 6bln HenponopLMoHaneH npecnegyemsiM Lenam. Ecnv ato
Tak, TO MMeeT MecTo HapylweHue Ctatbun 11.

UICTOYHMIK HGOPMALMN
//HeopuLmanbHeivi nepesoa He3asmcymoro obLecTsa MpaBOBbIX MCCAEAOBAHMV (MMHCK)
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GORZELIK N APYTUE npotne MOAbLLA

3assareHmne N 44158/98 ot 20 oexkabpst 2001 .

Pestome coctaBreHo Ob6beAMHEHHOM OBLLECTBEHHOM 3QKOHOAQTEABHOM
UHWLINQTMBOM

KPATKOE U3AOXEHUE OBCTOATEABCTB AEAA

A. OCHOBHbIe ¢pQaKTbI

3aaBuTeny ABMASANNCH NOMbCKUMW rpaXaaHamu, KOTopble Xernanu 3aperncTpupoBaTthb
HOBYIO OpraHu3aumio nog HassaHvem «Coto3 nogen cnunesckonm HaumoHanbHOCTUy. Monb-
CK1e BNacTu oTkasanu B permcrpaumnm accoumanmm Ha OCHOBaHUM TOro, YTO 1 Ha3BaHWe op-
raHv3aumm, u onpeaerneHHbIe NooXeHNs CoI3HOro MemopaHayma o6 accoumaumm, KoTo-
pbIl XapakTepmnayeT cunesLeB Kak «HaLMoHanbHOe MEHbLUVMHCTBOY, Npeanonaranu, 4To ux
peanbHbIMU HAMePEHUSIMI BbIfI0 U3MEHUTb NONIOXEHUS M3bMpaTenbLHOrO 3aKoHa, KOTOPbIN
npeaocTaBnsieT NPUBUMENMU «HALMOHAIbHbIM MEHBLUMHCTBAMY.

B. PeweHune cyaa

Tak kak B Ha3BaHUM accouuauuyM u B MEMOpPaHAyMe accouuaumn UCnonb3oBanuch
TEPMUHbI, TAKKE UCMONb3yeMble B NapfiaMeHTCKOM 13brpaTenbHOM 3akoHe, TO 3TO npef-
nonaraeT ycrioBus Ansi 0CBOGOXAEHNsI OT Nopora rofocoBaHns, HeobXoAMMOro Anst NPUHS-
T4 y4acTtua B pacnpeneneHun mect B I'IapnameHTe, clnoBa MMeKT BOBJie4YeHue B 3TOT 3a-
KOH. Accoupaumsi oTkasanacb paccesiTb COMHEHWSI KacaTenbHO CBOMX HaMepeHui
M3MeHUTb 3Tn crnoBa. MNnopanuam 1 gemokpaTus TpebyrT KOMNPOMUCCOB, U 3TO, B HaCTHO-
CTU, NpaBaa OTHOCUTENbHO M3bMpaTenbHOM CUCTEMbI, KOTOPasi UMEET BEPXOBHOE 3Haue-
Hue Ansa nboro AeMoKpaTUyeckoro rocyaapctea. Bnactu gevictsoBanv 6naropasymHo, ¢
Lenbio 3alnTUTb rocyaapCcTBeHHYO I/I36I/IpaTeJ'IbHyIO CcUcTemy.

M3BAEYEHNA N3 CYAEBHOTO PELLIEHNS

BOIMPOCHI TPABA

O npeAnoAaraemom HapylueHm Ctatbu 11 KOHBEHUUKN

33. 3asBuTENM XXanoBanMck Ha NonbCKMe BNacTu, KOTOPbIE MPON3BOLHO OTKa3anu B
perucTpaumm nx accoupauum nof HassaHnem « Cotos niofent CUNe3ckon HaUuMoHanbHOCTUY.
OHu cebinanuck Ha HapyleHne CtaTtbn 11 KOHBEHLMN.

A. BbIno nu emewamenbcmeo?

34. Bce BbICTYNNeHUs nepes CyAoM CBUAETENbCTBOBANN O TOM, YTO OTKa3 B perncrpa-
Lun accoumaummn 3asiBUTENEN POBHSETCS BMELLATENbCTBY B UX cBoGoAy accoumauuii. Cya
NPWUHSAM TaKoe XXe MHEeHue.

B. Bbino nu emewamenbcmeo orpago0aHHbIM?
35. Takoe BmelaTenbcTBO NpoTnBopeynT CTaTbe 11, ecnm oHO He GbIno «npeay-
CMOTPEHO 3aKOHOMY, He MpecnefoBarno ofHy Unm Gonee 3akoHHbIX Lienei no naparpady
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2 3TON CTaTby M He ObINo «HeobXoaAMMbIM B IEMOKPATUYECKOM OOLLEeCTBE» AN OOCTMXKE-
HUS UX.

1. «[MpedycmompeHo 3aKOHOM»
a) ApeymeHmbI CMopoH
(*) 3asssumenu
36. 3aaBuTenu yTBEpXAanu, 4To BMELLaTENbCTBO B MX NPaBo CO3AaBaTh accoLuaLlmio
He BbINo «npefycMoTpeHo 3akoHoMy. OHM yTBepXAanm, 4to no 3akoHy o6 accoumaumsx n
nonoxeHusim KOHCTUTYLMKU CyAbl MOTYT OTKasaTb B pervcrpauum accoumanuii, Ho TOMbKO B
cryyae, eCrv OHW HaLLMu, YTo MemopaHaym 06 accoumaummn He HaXOAUTCA B COOTBETCTBUN
C 3aKOHOM. OTO yTBEPXAEHNE HEe MOXET HOCUTb obLero xapaktepa. Cyabl 6binn 06513aHbI
nonaraTbCs Ha cneuuanbHble MPaBOBble MOMOXEHWS, KOTOPble HapyLUAnuchb U Mornu Gbl
HapyLUUTBLCH coepXaHneM MeMopaHayMa accouvauuy neped Humn. B npeactaenexnm 3a-
ABUTENEN, HU Cyabl, HU NPaBUTENBLCTBO, UMEst AENO C UX CryYaeM, He OCHOBbIBANUCh HY Ha
OfHOM M3 3TUX MOSIOKEHWA.

(*) Mpasumernscmeo

37. B npeacTaBrneHvmn npaBUTenbCTBa, HE MOXET BbITb COMHEHMIA NO noBoay dakTa,
4YTO BMELLATENBLCTBO B BONPOC BbINo «NpefycMOTPeHo 3akoHoM». Cy/ibl OCHOBbLIBaNM CBOU
peLleHMs Ha HECKONBbKMX MECTHbIX MPaBOBbIX MOMOXEHUSIX, B YacTHOCTU, Ha CtaTtbn 14 1 16
3akoHa 06 accoumauusx. MpexHsas cTaTba roBopuna o ToM, YTO CyA, AOMMKeH 0TKa3aTb B pe-
rMcTpaumum accoumaumm, ecny oHa He yaoBIEeTBOPSET YCNOBUAM, N3NOXEHHbIM B 3aKOHe.
Bonee TOro, KOHCTUTYLIMOHHbBIE MOMNOXEHUS 3anpeLuani perucTpaumio accoumaLmn, uenm un
[eATenbHOCTb KOTOPOW NpoTMBOpeYmny 6l KoHCTUTYLMn nnn kogekcam. W HakoHew, npa-
BUTEMbCTBO MOAYEPKHYIIO, YTO MOMOXEHWS, yCTaHaBNMBaKoLWMe YCroBnsa pernctpaumm ac-
coumnauun, 6uinv B 3HaYUTENbHOM MePe SCHbIMU M TOYHLIMU, A5 TOFO YTOOLI MO3BONUTL K-
Uy onpefenatb ero wnu ee rMoBefeHWe, W, CrnefoBaTeNlbHO, WMENu  Kputepun
«npeaBuaeHns» 3akoHa Ans Luenew KOHBEHLMN.

b) OueHka cyda
38. Cyn oTmevaeT, 4To BepxoBHbIN cya v AnennsiumoHHbIv cya KaToBuue, oTkasbiBa-
SICb PErMCTPMPOBATL accoLmaLmio 3asiBUTenNen, nonaranucb Ha HeKOTopble MeCTHbIe npa-
BOBbI€E MOMOXEHWS, B YacTHOCTH, Ha CtaTbio 32 KoHctutyumm, Ctaten 5 1 58 NpaxagaHckoro
kopekca n Ctaten 8, 10 (1, 4) n 14 3akoHa 06 accoumnaumsx. OH COOTBETCTBEHHO Noaaep-
KMBAET, YTO BMELLATENbCTBO ObINO «NPefyCMOTPEHO 3aKOHOMY.

2. «[llpasomepHas uyernb»
a) ApeymeHmbI CMopoH
(*) MNpasumenscmeo

39. NpaBnTENLCTBO OTMETUNO, YTO BMELLATENBCTBO B BONPOC NpecrefoBaso 3akoH-
Hble Lienu no npeaoTepaLleHnto becnopsiaka u awmTe npas 1 ceoboa Apyrvx nuy,. Yto ka-
caeTcs NepBoii YacTu ux 60pbObl, OHW YTBEPXAANW, YTO 3asiBUTENU C Lienbio 06MaHyTh Mno-
NOXeHus n3bupatenbHoro 3aKoHa ncrnonb3oBanu 3aKOHHY0 npoweaypy,
npeaycMOTPEHHYI0 ANs perncrTpauuy accoumaumm, YTobbl MONyYnTb CTaTyC «HaUMOHarnb-
HOrO MEHbLUUHCTBAY.

40. MpaBnTENbLCTBO Aanee NoA4YepKMNBarso, YTo KOMNETEHTHbIE CyAbl MPaBUMbHO rOBO-
pynu B CBOMX PeLUEeHUsIX: perncTpaumsi accoumanmm 3asBuTenen kak opraHu3aumm Haumo-
HarnbHOro MeHbLUMHCTBA NOBeYeT 3a COOON cepbe3Hble MOCNeACTBNS Ans NPaBoOBOro no-
psgka rocygapcTea. bbino 6bl BO3MOXHBIM A8 cunesues, KoTopble He Gbinv Hauvew, Ho
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NPOCTO OAHOW U3 HECKOMBbKMX 3THUYeCKMX rpynn MonbLun, TpeboBaTb HEKOTOPbLIX NpUBUIE-
A, NPeAoCTaBNSEeMbIX MOMbCKAM 3aKOHOM HaCTOALLMM HaLMOHAMNbHBIM MEHbLUVHCTBAM.
OcobeHHo accouuaumns 3asBuTeneil Hem3bexHo nonyyuna 6bl cneunansHble nNpasa, npe-
nocTaBnsieMble 3akOHOM O napnameHTckux Bbibopax 1993 r. CornacHo 3ToMy 3aKoHy, 13-
GupaTtenbHble KOMWUTETbI 3aperMcCTPUPOBAHHBIX OpPraHM3auui M HauWMOHAalbHbIX MeHb-
LLIMHCTB MMENM NpaBo 0CcBOOOXAEHMS OT MATUMPOLEHTHOrO NOPOra rofocoB, HEO6XOAMMOro
ANSA NPUHATUS yvacTus B pacnpedeneHun mecT B [apnameHTe.

41. MpaBnTeNbLCTBO NPOAOIIKANO yTBepXAaTb, YTO BNACTU AOIMKHbI Obinv NPOsBUTL
[OIKHOE BHUMaHWe K NOCNeACcTBUSIM perucTpaummu accoumauum 3assutenei, kotopas no-
Brekna 6bl 3a cobow ywemneHve npae Apyrux aTHudeckux rpynn Monblwm. Ecnv 6bl cunes-
ckasi aTHMYecKas rpynna noslyyuna crtaTtyc HaumoHanbHOro MeHbLUMHCTBA Yepes npoleay-
py permcTpaummn ux accoumaumn, NPUHLMN paBeHcTBa nepes 3akoHOM Obin Obl HapyLLEeH.
[pyrvne aTHUYeckue rpynnbl NOMBbCKUX rpaxaaH, Hanpumep, rypanu, Kawy6bl unm masypel,
ObIny 6bl O4EBMAHO ANCKPUMUHMPOBAHbI.

(*) 3asseumenu

42. 3asBUTenu cymTanu, YTo apryMeHTbl NpaBnTenbCTBa ObiN OCHOBaHbI HA HECKO-
NbKWX NPEANONIOKEHUSIX U TMNOTe3ax, HO He Ha 3aJ0KYMEHTUPOBaHHbIX CBUAETENBCKUX MNO-
KasaHusx, caenaHHbIX ocHoBaTenamu « Cotosa nogen CUne3ckon HauMoHanbHoOCTUy nepes
nonbckumu cyaamu. OHY yTBEpXXAanu, 4To B X MEMOpaHAyMe HeT Hu4ero, 4Tobbl npeano-
NOXUTb, 4TO YneHbl Coto3a Ha caMoM Aene Xenanu nony4nTb PULNYECcKoe NpU3HaHne Kak
HaLVOHanbHOe MEHBLUMHCTBO C LiEMNbHO MOSyYeHUst BbIrodbl OT MPUBUMErniA, AaBaeMbIX No-
NbCKMM NPaBOM TakUM MeHbLUMHCTBaM. Bonee Toro, no MHeHWIO 3asiBUTENe, OHW NpeaBu-
[enu cuTyaumio, B KOTOPOW YreHbl APYron rpynnbl STHUHECKOro MeHbLUMHCTBA Obinu bl An-
CKPMMWHUPOBaHbI. Bo-nepBbiX, TakMe MeHbLUMHCTBA 00s3aHbl OyayT npoBo3rnacuTb
CTPEeMMEeHNs, Cxoxme co cTpemneHusamm «Cotosa niofen CUnesckon HauMoHanbHOCTUY.
Bo-BTOPbIX, UX CTPEMNEHUs AOIMKHbI ObITe OTpUL@eMbl. TONbLKO Npu Taknx 0b6CToATENBLCT-
BaX MOXHO roBopvTb 06 OrpaHUyeHnu No NpUHLMNY paBeHCTBa nepes 3akoHOM.

43. B 3akntoveHne, 3asBMTENN MONPOCUNN Cy[ OTBEPrHYTb apryMeHT NpaBuTenbCTBa,
YTO BMeLLaTeNbCTBO B BOMPOC MpecrefoBano Lenu NogaepXaHust mpuHuMna paBeHcTsa
nepep 3akOHOM 1 NPeAoTBPaLLEeHNS AMCKPUMUHALIMM B OTHOLLEHUW APYrX 9THUYECKUX U
pervoHanbHbIX rpynmn.

b) OueHka cyda

44. Cypn ycmoTper, 4To 1 BepxoBHbIl cya v ANennsunoHHbIV CYA, peLInnu, Y4To paspe-
LLeHWe perucTpaumum accoumauuy 3assutenein npoTneopeynso bl npaBy, 0COGEHHO YTO Ka-
CaeTcs Ha3BaHWs accouuanum, KOTOpoe, Mo UX MHEHWIO, UMEET CBSI3b C HECYLLIECTBYOLLEN
Haumen n obmaHbiBano obl 06LecTBeHHOCTb. Cyabl Takke pewmnu, 4to peructpauus Coto-
3a Kak HaLMOHanbHOro MEeHbLUVHCTBA BbI3OBET CEPbEe3HbIe NOCNeACTBUS AN APYTUX 3THU-
yeckux rpynn lMonbwmn. Takasi cnopHasi Mepa, COOTBETCTBEHHO, B3siTa B NPOAOIHKEHNE
«npepoTBpaLleHns 6ecnopsiakoB» U «3alnTbl NpaB U cBOGOA APYrMX NUL», KOTOpbIE SBNS-
10TCH 3aKOHHbIMU LiensiMu no Ctatbe 11 KOHBEHLMN.

3. «Heobxodumo e demokpamuyeckom obujecmee»
a) Apa2ymeHmbl CmMopoH
(*) Sasssumenu
45. 3asBuTenu yTBepxaanu, YTo 0Tka3 B perncrpaumm nx accounaumm He 6bin Heob-
XOAMM AN AOCTWXKEHUs Lenen, Skobbl npecnegyemMbix BnactaMmu. o ux npeacraBneHuto,
apryMeHTbl, BblABUHYTbIE NPaBUTENbCTBOM U paHee APYrMMY MECTHbIMW BriacTsMU, He OT-
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BEYatoT KOHLENLUN «HEOTNOXHOW coLmarnibHON He0BX0AMMOCTUY, KaK 3TO MHTepPnpeTnpo-
BaHo cyaoM. Takke He 6bino 6rnaropadymHoro 6anaHca NponopLMOHanbHOCTU MeXAyY npu-
MEHEHHbIMW Mepamu W npecrnegyeMbiMu Lensmu. B 3Tom KoHTekcTe 3asiBuTEnU
NoAYEpKHYNK, YTO OTKa3 B perncrpaumm ux accoumauuy 6bin ocHoBaH Ha €AVHCTBEHHOM
dakTe, YTO NpearioKEeHHOe Ha3BaHUe COAEepXKaro BbIPaXEHUE «HAUWOHANbHOCTb». JTOT
TEPMUH, MO MHEHUIO BriacTeil, He MOXET ObITb MPUMEHEH K cunesLam Kak K skoobl e UHCT-
BEHHOMY 3THUYECKOMY MeHbLUMHCTBY. OgHako ux B3rnsig 6bin npon3BosbHbIM, MOTOMY YTO
NnosibCKoe 3aKoHOAATeNbCTBO HE onpeaensieT TEPMUHbI «3THUYECKOE» UMW «HaLMOHarb-
HOE» MEHbLLMHCTBO M He NPMBOAUT HUKAKOW NpoLeaypbl, MO KOTOPOW MEHbLUMHCTBA MOFMU
Obl UCKaTb NMPABOBOIO NMPU3HAHUS.

46. B aTOI CBA3M, 3asSBUTENN KPUTMKOBAsM BRacTu 3a UCMOSb30BaHWe MnpoLeaypbl,
yCTaHOBIEHHON ANS perucTpaummn accounaunii, Ans paspeLleHns Bonpoca, SBnsnuch nm
cunesupbl «MEHbLLUMHCTBOM», BMECTO MOCTAHOBKM BoOMpoca, a MMEHHO, YA0BNETBOPSIET M1
accoumaumsi ycrioBusiM, U3NOXEHHbIM B 3akoHe 06 accoumauumsix, YTO HECOBMECTUMO C
NpUHLUMNaMy EMOKPATUYECKOro rocyapcTea v npaBuiamy 3akoHa.

48. 3aaBuTenu Takke roBopunu, 4To B mobom cnyyae, ecrnm 6bl nx opraHmsauus obina
3apervcTpupoBaHa 1 ecnu 6bl ee nocnegytoLume uenu 6binm 661 HECOBMECTUMBI C NPaBo-
BbIM MOPSIAKOM UMM C MOSIOKEHUAMU MeMopaHZymMa accouuauuu, Bnactv umenu 6bl B
CBOEM pacnopsikeHUN BracTHbIE CNOCOObI MPOBEPSITE COOTBETCTBME C NpaBoM. OHM MOrnn
Gbl, HanpumMep, NpuberaTb K NOMOLLM TAaKUX Mep, Kak aHHYNMPOBaHWE HENMPaBOMEPHbIX pe-
LLIEHWI, BbIHECEHHbIX accouuaumeit, Unu nuKBMaaumus nocneaHen, cornacHo 3akoHy ob ac-
coumaumsx.

49. B cBeTe BCero BbilLenepevncrieHHoro 3asBmMTeny cYnTanu, 4To CnopHoe BMeLla-
TENbCTBO B MX NPaBO BCTynaTb B accouuaumm ¢ ApyruMmn He Bbiro Heo6Xxo4Mmo B AemMokpa-
TUYeckoM obLLecTBe Ans npeAoTBpalleHns Gecrnopsiaka 1 3alWwuTbl Npae Apyrux Nn.

(*) Mpasumernscmso

50. MpaBnTENbCTBO NPUHAMO TO, YTO MCKItodeHns B CtaTtbe 11 KOHBEHLUN JOMKHbI
ObITb CTPOro MHTEPNPETMPOBAHbI M YTO TONbKO BbIHYXAEHHbIE MPUYMHBLI OMpaBabIBAOT
orpaHuyeHus ceobobl accoumauuii. MpaBnTenbLCTBO NOAYEPKHYIO, YTO rocyAapcTBa MMe-
10T ONpeAeneHHy0 rpaHunLy NPU3HaHKS B 3TOW Cdhepe 1 YTO OHU AOMKHbBI ObiTb yA0BNETBOpe-
Hbl, YTO LLENMN 1 AEATENBHOCTL accoLuaLmm 6binv B COOTBETCTBUM C HALMOHATTbHBLIM MPaBOM.

51. CnepoBartenbHO, NPOAOIMKANo NPaBUTENbCTBO, BNACTU AOMKHbI 6binv Obl cae-
naTb Wwaru ons Toro, YTobbl NPOBEPUTHL, YTO Ha3BaHWe accouuauuy 3asBuTenen He dyaet
nytaTtb obLlecTBEHHOCTb M He ByaeT npobyxaaTb HEHYXHbIN CMOP Cpeaun APYrMX YNeHOB
obuecTsa.

52. MpaBnUTENLCTBO NPU3HANO, YTO UHAUBUAYYM UMEET NpaBo BblIOUpaTh, XXeNaeT OH
WINW HET NpVHaanexaTthb K rpynne MeHbLUMHCTBA. TOMNbKO 3TO eLle He MOXET HaAenuTb rpyn-
ny CTaTyCOM HaLUMOHaNbHOIroO MEHbLUUHCTBA, U, Kak BepxoBHbIV cya 1 ANennsiumMoHHbIV cyq,
npaBuUbHO OTMETUNN, BbIGOP B 3TOM BOMpPOCe AOMKEH OTHOCUTBCS K CYLLECTBYIOLLEN Ha-
LMW UNN HaUMOHarbHOCTU. OTO He BbINo Aeno cunesues, KOTopble ABASNNCE TONbKO 3THU-
YeCKOW rpynnown.

53. lNpaBnTeNbCTBO Takke A06aBMIO, YTO HM nonbckas KOHCTUTYLMS, HY nobon apy-
rovi Ko4eKC He NPefoCTaBNSAET cneumanbHy Npoueaypy, No KOTOPOWN MEHBLLUMHCTBO MOXET
nckaTb NPaBOBOro Npu3HaHus. Bbino, ogHako, BO3MOXHO AN rpynnbl NAL, MONYYnTb Takoe
npu3HaHue Yepes npoueaypy peructpauum accoumauun. B xoge atux npoueayp, Kotopble
npoBepuI cya, kak OHU GbINK caenaHbl B HACTOSILLEM [ieNle, JaHHas rpynna OTBeYaeT BCEM
TpeboBaHUSAM AN NPU3HAHUS €€ MEHBLUMHCTBOM. B oTnnyme oT 3Toro, HeKoTopble HaLMo-
HarnbHble MEHBLUMHCTBA, Takune Kak HeMLbl, 6enopychl, ykpauHLbl, MMTOBLibI, CIIOBaKN U Ye-
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X1, opMarbHO ObiNM NPU3HaHbI B IBYCTOPOHHUX COrMaLlleHnsx 0 JOOpOCOCeACKUX OTHO-
LLIEHWSX N OPY>XECTBEHHOM COAENCTBUM, KoTopble [MonbLua 3aknoymna B nocregHue rogbl.

54. B 3akntoyeHune, obpallasick k 06CToATeNnbCTBaM, CONPOBOXAAIOLWMM OTKa3 B perv-
cTpauuy accouunaumm 3asiBUTenei, NpaBUTENsLCTBO NPUAANo 3Ha4YUTENbHY BaXHOCTb TO-
My haKTy, YTO 3asBUTENM OTKa3anMcb UCMPaBNAThb (faXe He3Ha4YUTENbHO) CaMble CNIOPHbIE
NosoXeHs MeMmopaHayma accoumauum n HasgaHue opraHmaaumun. Ecnu 6bl 3asasutenm y6-
panu unu n3MeHunu cnopHeli naparpad 30 memopaHayma, ux accouuauusi 6oina 6bl 3ape-
rmcTpupoBaHa 6e3 npo6nem. Mo MHeHWIo NpaBUTENLCTBA, He Oblf10 HeNPONopPLMOHaIbHLIM
K TpeboBaHuWo 3asiBUTENEN OTMEHUTbL 3TO OTAENbHOE MOMOXeHWe, 0OCOBEHHO eCnv YyTBEPXK-
[eHHasi AeaTenbHOCTb accoumnaumm morna 6bl 6bITb JocTUrHyTa 6e3 atoro. [NpoTuB aToro
OCHOBaHWS NPaBUTENbCTBO 3aKMOYMIIO, YTO BMELLATENBCTBO B NPAaBO 3asiBUTENEN Ha Co-
3[aHue accoumaumnii C APYruMy HE MOXET CYMTaTbCA TakvM CTPOTMM, Kak yCcTaHaBnvmBaeT
HapyweHue CtaTtbun 11.

b) OueHka Cyda
1) nasHble npuHYUbI, Moy4eHHbIe u3 npeyedeHmHo20 npasa Cyda

55. Cyn, Bo3Bpallasicb K Ha4any, roBopuT o ToM, 4TO NpaBo hopMMpoBaTh accouma-
Luu, SIBMSIeTCst NPaBoM, U3NoXeHHbIM B CTaTbe 11, Aaxe ecnu 3T NoroXeHWe TOmNbKO Bbl-
pa)kaeT OTHOLLEHMWe K npaBy hopMMpoBaTh TOProBble Coto3bl. CaMbiM rMaBHbIM acnekToM
npaea Ha cBo6o/ly accoumaumin SBRsSETCs TO, YTO rpaxkaaHe A0MKHbI ObITb CMOCOGHBLIMU CO-
3AaBaTh NPaBOBOW COK3 Af1si COBMECTHOIO BbICTYMNEHUst B 0611acTy COBMECTHOIO MHTEpe-
ca. bes aToro npaBo He ByaeT UMeTb NpakTU4eCKoro 3HaveHnsi. Cnoco6, KOTOPbIM HaLMOHa-
NbHOE 3akoHOAAaTenbCTBO 3alumuiaeT csobogy accouuauuii, u  cnocob, KoTopbiM
rocyapCTBEHHbIE BMACTV NPUMEHSIIOT 3TU NONOXEHUS Ha NPaKTUKe AaeT ykadaHue Ha pas-
BUTWE JeMoKpaTun B AaHHOM cTpaHe. Ecnu aTo Tak 1 rocyaapcTBa ynonHomMouveHb! y6eam-
TbCS, YTO Lenu 1 AesTenbHOCTb accouuaLum CornacytoTcs C MECTHBIM NMPaBOBbIM Mopsa-
KOM, OHW [AOIKHbI AenaTtb 3TO cnocoboM, COBMECTUMbIM C KOHBEHLMEN U MPeaMEeToM
cynebHoro nepecmoTtpa (cm. deno Sidiropoulos and Others v. Greece om 10 utona 1998 e.,
Hoknadbi CydebHbix peweHuli u nocmaHosneHut 19981V, c. 161415, § 40).

56. KoHBeHuus TpebyeT, 4ToObl Ntoboe BMeLLaTenbCTBO B OCYLLECTBIEHUE NpaBa Ha
cBoboay accoumaLmin 4OMKHO ObITh OLLEHEHO C TOYKM 3pEHNS «HEOBXOAMMOCTH B fIeMOKpa-
TUyeckoM obuiectse». EQVHCTBEHHbIN TUN HEOGXOAMMOCTH, CNOCOBHbLIN onpaBaaTth Takoe
BMeLLaTeNbCTBO, — 3TO TOT, KOTOPbIN MOXET NPeTeHAoBaTb Ha NPOUCXOXAEHUe OT AeMO-
KpaTuyeckoro obuiectsa (cm. Jeno United Communist Party and Others v. Turkey om 30 siH-
eapsi 1998 a., [oknadsl CydebHbix peweHul u nocmaHoeneHut 1998—1, c. 21, § 45).

57. TepMuH «HeobxoammocTb» B Ctatbe 11 He MMeeT rMOKOCTU, Kak TEPMUH «MONes-
HbINY» UK «kenaembln». K Tomy e nnopannamM, TepnuMocTb U LUMPOKNUIA KPYTro30p SIBASIKOT-
€Al OTNMYUTENBHLIMU NPU3HaKaMn «AeMoKpaTuyeckoro obliecTeay. XoTs MHTEpechl nuL,
MoryT BbITb CriydaiHo cy6opAUHUPOBaHbI K KaKOW-TO rpynre, AEMOKPATUS HE NPOCTO O3Ha-
YyaeT, YTo B3rnsAbl 60MNbLIMHCTBA AOMKHbI BCErAa NpeBannpoBaTh: AOMKEH OblTb JOCTUTHYT
HanaHc, KoTopbI NPOBEPSIET YECTHOE U Haanexallee obpalleHne C MEHbLUUMHCTBAMM U U3-
GeraeT ntobbIX 3rMoynoTpebneHnii AOMUHMPYOLWMMU no3uumamu (cMm. destio Young, James
and Webster v. United Kingdom om 13 agazycma 1981 e., cepusi A Ne 44, c. 25, Chassagnou
and Others v. France [GC], nos. 25088/95 b 28443/95, ECHR 1999-Ill, c. 65, § 112).

58. CnepgoBaTernbHO, UCKIOYEHKe, ycTaHoBreHHoe B CTaTtbe 11, 4OMKHO ObITh UCTON-
KOBaHO CTPOro, TOMbKO OCYXXAEHWE U HENPEOAONMMbIE MPUYMHBI AOITKHbI ONpaBaaTth orpa-
HUYeHus cBoboabl accouuauum. MNoaTomy B onpeaeneHn Toro, ecTb N HEO6XOANMOCTL B
3HayeHun CtaTbn 11 naparpad 2, rocyaapctaa MMeKT TOSNbKO OrpaHUYeHHbIN npegen npu-
3HaHWS, KOTOPOE MAET NapanmnenbHO C TOYHbIM U CTPOrMM HaA30pOM cyaa. TOT HaA30p OX-
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BaTbIBAET W NPaBO, U NPUMEHsIEMble pPeLLEHNS], BKIOYas AaHHble HE3aBUCUMbIMU Cyaamun
(cm. deno Socialist Party and Others v. Turkey om 25 masi 1998 2., c. 1258, § 50). Korpa cyn
BbIHOCUI CBOE peLleHune, ero 3agaven Oblo He 3aMeHNTbL CBOe COBCTBEHHOE MHEHWEe Ha
MHEHMe COOTBETCTBEHHbIX HaLMOHanbHbIX BNacTei, HO Takke NepecMoTpeTb B COOTBETCT-
Bun co Ctatbei 11 pelueHus, KOTOpble OHW MPeACTaBnANy Ans OCYLECTBAEHUS MO UX
YCMOTPEHMIO. DTO HE 3HAYUT, YTO ITO AOIHKHO OrpPaHNYUTLCS YAOCTOBEPEHMEM TOTO, OCY-
LLIeCTBNSET N rocy4apCTBO-0TBETUMK €ro yCMOTpeHne 6naropadymHo, TLaTensHo 1 Jo6-
pocoBecTHO. OH AOMmKeH Takke obpaTuTb BHUMaHWe Ha obxanyemoe BMeLLaTenbCcTBO B
cBeTe Aena B LEenoM 1 onpeaenuTb, ObIo v OHO «MPOMOPLMOHANbHO 3aKOHHO Npecneaye-
MOW Lienin» 1 BbINo NN 3TO KOTHOCUTENBHO U 3HaYUUTENbHOY. [lenas Tak, cy AOMKeH Bbin
y6eauTbCs, YTO HaLMOHarnbHbIEe BNACTV NPUMEHSNN CTaHAapTbl, KOTOPble Bbinu B COOTBET-
CTBUM C NpUHLUMNamu, 3akniodeHHbiMn B Ctatbe 11, n, 6onee Toro, YTO OHW OCHOBbIBAN
CBOM PELLEHUS Ha NPUEMIIEMON OLIeHKe OTHOCUTENbHbIX hakToB (cM. Oesto Socialist Party
and Others v. Turkey, npugedeHHoOe 8bILIE).

59. B aTo1 cBSI3M cy Aanee roBopun, 4To cBoboaa accoumaunii He abconioTHa 1 YTO B
onpefeneHHbIX Aenax oHa A0MKHA NPUHMMATLCS, YTO HEOOXOAMMOCTb 3alUyLLaTh KOHBEH-
LIMOHHbIe NpaBa MOXeT NPVWBECTU rocyAapcTBa K OrpaHUYeHunio Apyrx npas unm csobog,
yCTaHOBIEHHbIX KOHBeHUMen (cMm. mutatis mutandis, deno Ofto-Preminger-Institut v. Austria
om 20 ceHms6psa 1994 2., cepusa A Ne 295-A, c. 18 u 19, § 47 u § 50). C6banaHcmpoBaHne
KOHCMUKTYIOLLMX UHOMBUAYArbHBIX UHTEPECOB U NpaB — CroxHoe Aeno. OHO MOXET BO-
BrekaTb PaCCMOTPEHWE MOMUTUYECKUX U CoLManbHbIX BOMPOCOB, MO Pa3peLLeHNnto KOTOPbIX
AemokpaTuyeckoe obLLEeCTBO CyLLeCTBEHHO oTnnyaeTcs. B aTol cpepe pnorosapuatoLme-
€A rocyaapcTBa AOMKHbI UMETb LUMPOKUE rpaHuLibl NPU3HaHUS, MOTOMY YTO, AaBasi 3TO 3Ha-
HVe CTpaHe, UX BNacTu B MPMHLMNE MyYlle pacnonoxeHsl, Yem EBponeiickuii cys oLeHuUTb,
Oblna unu HeT «HeOoTNIOXHasA colmanbHas HeoBXOAMMOCTbY, crnocobHas onpaeAaTe BMe-
LIaTenbCcTBO B OAHO M3 MpaB, rapaHTUPOBaHHbIX KOHBEeHUMeW (cM. mutatis mutandis, deno
Handyside v. United Kingdom om 7 dekabpsi 1976 e., cepusi A Ne 24, c. 22, § 48).

60. Bce ele B 93TOM KOHTEKCTE Cy[ Takke BbIHEC, YTO NpMpoAda U CTPOroCTb CMOPHOW
Mepbl — 3TO haKTbl, KOTOPbIE AOMKHbI ObITb MPUHSTHI BO BHUMaHWE NPy OLLeHKe NponopLimn-
OHanbHOCTU BMeluaTenscTBa (cM. mutatis mutandis, derno Okcuoglu v. Turkey [GC],
Ne 24246/94, ECHR 1999-1V, § 49). Bonee Toro, Cya npuaHan, 4To B HEKOTOPbIX Aernax npu-
MEHeHVe paavKasnbHbIX UNW Aaxe peLunTenbHbIX Mep, BKI0Yas HeMeaeHHYo U NOCTOsH-
HY0 KOHpUCKaLMIO MMYLLIECTBa OpraHu3aumm, moxeT BbiTb onpaegaHo no Ctatbe 11 (cm.
deno Socialist Party and Others v. Turkey, npusedeHHol ebiwe, § 51, n Refah Partisi (The
Welfare Party) and Others v. Turkey, nos. 41340/98, 41343/98, 41344/98, § 81 et. Seq.,
ECHR 2001-...).

2) lNpumeHeHue 8bileyKa3aHHbIX MPUHYUMO8 K Hacmosiwemy oery

61. Cyn oTMeTun, 4YTO NomnbCKue BNacTu B onpaBAaHne nx otkasa B permcrpauuy ac-
coumnaunmn 3assuTeneit nog HassaHvem «Cotos nogev cunesckon HaunoHansHOCT» OCHO-
BbIBaNVCb Ha TOM, YTO M NNaHUPyEMOe Ha3BaHWe, N KOHKPETHbIE MOSOXEHUSI COO3HOTO Me-
MopaHayma accoumaumu, KOTOpbI  XapakTepudyeT cunesueB kak «HauMoHanbHoe
MEHbLUMHCTBOY, MOAPA3yMeEBAIOT, YTO HACTOALMMN HAMEPEHNAMMN BbIno o6mMaHyTb nNono-
XeHuns n3bumpatenbHoro 3akoHa (cM. § 19 1 23 Boilwe). OHM Takke KacaloTC BaXXHOCTU dhak-
Ta Toro, 4T1o, ecnu Bbl YneHbl Coto3a BbInn NPU3HaHbI Kak «HaLMOHaNbHOE MEHbLLUVHCTBOY» B
npovuecce NPU3HaHWs UX accouuaLm, To UM Obino Bbl aBTOMaTU4ECKV NMO3BOSNIEHO HEKBaNM-
hruMpoBaHHOE U PUANYECKM NPUBELEHHOE B XM3Hb TpeboBaHWe Ha crieyuarnbHble npu-
BUIernn, NpeAocTaBnseMble HauMoHanbHbIM MEHbLUMHCTBAM HaLMOHarbHbIM 3akoHoAaTe-
nbcTBoM (cM. § 19, 23 1 40 Bbiwwe).
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B 3aTOM OTHOLIEHWM BnacTy nonaranucb Ha AanbHEWLWWn apryMeHT, KOTOPbIA OTpu-
Larncs 3asiBUTENSIMM, YTO cunesubl ObIn He «Haumen» N He «HauMoHanbHbIM MEHbLUMHCT-
BOM>», @ MPOCTO OAHWNM N3 HECKOMNBKNX 9THUYECKMUX rPYNM NOnbCKMxX rpaxaaH. OHu cooTBeT-
CTBEHHO cYMTanu, 4YTO Ha3BaHwe, BblOpaHHOEe 3asBWTENsMKW AN KX accouuaumu,
obmaHbIBano 66l 06LLECTBEHHOCTb Y NMPOTUBOPEYNNO Bbl NpaBy. B 4acTHOCTW, OHK NpU3bI-
BalOT MPVHLMMN paBeHCTBa Nepef 3akOHOM, yCTaHaBMNMBas, YTo perncTpaums accoumaumm
cnocobom, npeanaraemMsim Mu, 6yaeT BeCTU K AUCKPUMUHALMN NPOTUB APYrMX 9THAYECKUX
rpynn (cM. § 19, 23 n 41 Bbiwe).

62. Cyn noayepkHyrn, 4To B ero 06513aHHOCTU HE BXOAWT BblpaxaTb CBOE MHEHUWE, SB-
NATCA UNW HET cunesubl «HauMoHanbHbIM MeHbLUMHCTBOMY». Ha camom fene, hopmynu-
pOBKa onpefeneHns «HauoHanbHOe MEHbLLUMHCTBOY AOMMKHA NPeACTaBNATbL CaMOe CroX-
Hoe 3ajaHvie, NpefocTaBnAemMoe MexayHapoAHbIMU cornalleHnamMm — gaxe PamoyHomn
KoHBeHUme CoBeTa EBponbl 0 3aLLMTe HaLMOHaNbHbIX MEHbLUMHCTB. B HacToswee Bpems
nosibCKoe NpaBo He onpeaensieT 3TOT TEPMUH. B KOHTeKCTe napnameHTckux BbI6OpoB fena-
eTcsi obpallieHne K 3aperncTpypoBaHHbIM accoumaumsam HauMoHamnbHbIX MEHbLUVHCTB 1
NpeaoCcTaBnAETCA HECKOMNbKO MPUBUIErniA TakuM accoumaumamM no n3bupartenbHOMy 3ako-
Hy (cM. § 28 Bbiwwe). Ho He cylecTByeT 3akoHoAaTENbHON NpoLeaypbl HA MECTHOM YPOBHE,
rae 6bl HauvoHanbHoOe UM Apyroe MeHbLUMHCTBO MOTO UckaTb Npu3HaHus (cM. § 45 1 53).
CnepoBaTenbHoO, rpynnbl, KOTOpble He Bbly NPU3HaHbI B KAYECTBE HaLMOHamNbHbIX MEHb-
LLIMHCTB ABYCTOPOHHUMM COrnalleHnaMm o fobpococeacTBe, OTHECEHHbIE K § 53, moryT To-
NbKO MOMY4UTb «HENpsSiMoe» NPU3HaHWe Yepes NpoLeaypy perncTpaumum accoumaLmnii.

63. MNoka cya cuutan, 4To 3TOT Npoben B NpaBe OCTaBMSET CTATyC NPaBOBOW HeyBe-
PEHHOCTW ANS NNL, U cTaTyc TepnMMOCTM ANS BnacTein, ocoBeHHO C Tex Nop Kak nuua, 3ass-
nSoLmMe 0 NPUHAANEXHOCTU K MEHBLUMHCTBY AN TOro, YTobbl ObITb MM MPU3HAHHBIM, AOS-
XHbI MCNOMNb30BaTh NPOLEAYpY, He 3annaHMpoBaHHyo Ang aToro. Cya He Halen, YTo aToT
akT cam no cebe nmeeT nocneacTana Ans 3assuTenen no Ctatee 11. Cyn cuutaert, 4Tto
LieHTpanbHbIA BOMPOC NeXUT B APYrom acnekre Aena.

64. O3TOT acnekT COCTOUT B OLIeHKe, Obiny N 3asiBUTENN NULLEHBI BO3MOXHOCTU (hOp-
MUpOBaTb accoLmauuio ANS Lenen, nepedncrneHHbIxX B § 7 nx memopaHgyma accoumaumm,
KOTOPbIN BKIOYan, HanpuMmep, nNpobyaeHve n ycurneHne «HauvoHanbHOro CO3HaHUs cu-
nesues» (CM. § 9 BblLLE), FOTOBUIIUCH NN OHW K KOMMPOMMCCY NO BOMPOCaM, KOTopble Bbinu,
B 4aCTHOCTU, BOCMPUMMYMBBI A5 rocyAapcTea. OTO BOMPOCHI Kacanuch, kak bbino yxe oT-
MeYeHo, Ha3BaHus accoumaumm n cogepxanus § 30 memopangyma o6 accounaummn (cwm.
§ 11,13, 16 1 18 Bbiwe). Cya oanee oTMETW, YTO OTHOLLEHME BNACTEW MO 3TOMY NOBOAY HE
BMANTCA eMy Kak He nmeroLLee pa3yMHoro ocHoaHus. Maparpad 30 memopaHayma acco-
umauum yteepxaaeT, 4To «Colo3 ABNsSeTcs opraHn3aument CUNe3ckoro HaumoHansHoro Me-
HbLUMHCTBaY. Tpu peLuatoLLmx criosa B 3Ton dpase, a MMEHHO «opraHu3auuns», «HaumoHa-
NMbHOE» N KMEHBLLUMHCTBO», — Te Xe, 4To copepxartcsa B Ctatbe 5 (1) 3akoHa o naprnameHT-
CKkvX Bblbopax, M3naratoLLiero ycrioBusi 0CBOOOXAEHNA OT mopora rofiocoB, HeO6XoanMbIX
ANs NPUHATWS y4acTua B pacnpegeneHnn mect B NapnameHTe (cm. § 28 Boilue).

370 coBnageHve BMeCTe C Ha3BaHWeM, NPeAnoXeHHbIM AN accoumaummn 3assute-
new, AaeT BneyaTneHue, 4To B ByayLlem YneHbl accoLumaummn AOMKHbI, JOMOMHUTENBHO K
npecrnefoBaHuio Lienei, TOYHO YCTaHOBMEHHbIX B MPOrpaMme, CTPEMUTBLCS K y4acTUIo B Bbl-
bopax.

65. B aToI CBS3W, Cy [ HE MOT HE OTMETUTb, YTO 3asiBUTENU MOTNK Bbl NPOCTO paccesiTb
COMHEHWS, BbI3BaHHbIE y BNacTen, B YaCTHOCTW, MPOCTO M3MEHVB Ha3BaHWe accouuaumnm n
XKEPTBYS UMW UCMPaBnas Ha3BaHWe nx accoumaumm (cMm. § 16 Bblwwe). ST N3MEHeHus1, No
MHEHWIO cyaa, He uMmenu 6bl BpeaHbIX NOCNeAcTBUIA AN cylecTBoBaHMA Cotosa Kak acco-
umaumm 1 He NpensaTcTBOBanu 6kl YneHaMm accounaLmmn 4oCTUraTb NOCTaBNEeHHbIX Lenew.
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66. Cyn Takke JormKkeH Obin OTMETUTb, YTO MMopanuaM 1 AemokpaTus, no npupoae
CBOEW, OCHOBaHbl Ha KOMMPOMWCCE, KOTOPbIN TPeBYIOT pasnuyHbie KOHLECCUM 1 rpynMbl
nuy. MNocnegHue NHOrAa AOMKHBI ObITb FOTOBbI OrPaHNYNTL HEKOTOPbLIE U3 CBOUX CBOOOA U
obecneunTb CTabUnbHOCTL B CTpaHe B LEenoM. 3TO, B YaCTHOCTM, KacaeTCst OTHOLLEHUS K 13-
GupaTtenbHON cucTemMe, KoTopast UMeeT BEPXOBHOE 3Ha4yeHue B JEMOKPATUYECKOM rocy-
napctee. Cy COOTBETCTBEHHO PeLLusl, YTO B KOHKPETHBIX 06CTOATENBCTBAX HACTOSLLEro
Aena 6bino bnaropa3yMHO CO CTOPOHbI BNacTel AeCTBOBaTh, Kak OHW AeiicTBoBanu, Ans
3aLMThl M3BUpaTEenbHOWM CUCTEMbI FOCYAaPCTBAa — CUCTEMBI, KOTOpas SBNsSeTcs Heobxoam-
MbIM 3MEMEHTOM Haanexailero yHKLMOHMPOBaHWS «AeMokpaTuyeckoro obliectsa» B
3HaveHun Ctatbn 11. No3aToMy He 6bINo HapYLLUEHUSt ATOTO MOJNOXEHWS.

Mo atum npuunHam Cya eAnHOrNacHo peLuns, YTo He MMerno MecTta HapylueHue CTa-
Tbu 11 KOHBEHUMN.

VICTOYHUK MHGOpMALmM
//HeopuumanbHbiIvi nepeBos Hes3aBmcyimoro o6LUeCTBA MNpaBOBbIX MICCAEAOBAHMM (MHCK)
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CBOBOAA ACCOUUAUNN: TPAKTUKA MEXAYHAPOAHOW 3ALUNTH

STANKOV AND THE UNITED MACEDONIAN ORGANISATION
ILINDEN npotne BOATAPUA

3asgsareHmne N 29221/95 1 29225/95 ot 2 oktsa6ps1 2001 .

KPATKOE U3AOXEHUE OBCTOATEABCTB AEAA

A. OcHOBHbIE PAKTbI

Bnactn 3anpetunn npoefeHvie 106unenHbIXx BCTPEY, KOTOpbIE OPraHn3oBbIBaNMCh
He3aperncTpupoBaHHON accoumalmen. HeckonbkvmMmn rogamm paHee NpaBUTENbCTBO OTKa-
3arno B perncTpawum opraHmsaLum Ha ToM OCHOBaHUM, YTO 3TO NPOTUBOPEUNT KOHCTUTYLMN.

B. PewueHne cyaa

EBponenckuin cya npulen K BbIBOAY, YTO TO 06CTOATENbCTBO, YTO OpraHn3aunsi ABns-
nacb aHTUKOHCTUTYLIMOHHOM M el Bblno oTkazaHo B peructpauum, He sIBnsieTcs oCcTaTou-
HblM Anst onpaeaaHus no Ctatbe 11 (§ 2) KOHBEHLMU NPAKTUKM CUCTEMATUYECKMX 3anpeToB
MUpPHbIX cobpanuii. Cya pelunn, 4To paccMaTpuBaemble COOpaHNs He NpeacTaBnsnmv H1Ka-
KOro pearnbHOro, NpeaBUAEHHOrO pUcka HaCUIbCTBEHHBIX AEUCTBUIA, MOACTPeEKaTENbCTBA K
HaCUINIO WIN OTKITOHEHWS OT AEeMOKpPaTUYECKUX NMPUHLMMOB. 3anpeT Ha NpoBedeHne co-
6paHnin He BbIn onpaBaaHHbIM cornacHo § 2 Ctaten 11.

Ucxo0 dena: Nimeno mecTo HapyLleHve cBobobl cobpaHuii B cooTBeTcTBUM co CTa-
Toen 11.

M3BAEHEHNA U3 CYAEBHOTO PELLEHNS

BOIMPOCHI TPABA

O npeANOAAraemMom HapyLeHun ctatbn 11 KoHBeHUUn
60. 3asBuTenu HacTavBanu Ha HapyLleHum cT.11 KoHseHuuu. ...

ApaymeHmbl CImopoH

1. 3assumenu

61. 3agBuTenu yTBepxaanu, YTo 3anpeT NPoBeAEeHNs X cCOOpaHniA, KOTOpbIe 3aKo-
Yanucb B NpasgHOBaHUK OnpeaeneHHbIX CTOPUYECKUX COBbITUN, 1 OTHOLLEHWE BracTen K
HVM 6bINO HanNpaBneHo Ha nodasrneHne cBOOOAHOrO BbIpaXeHUs naevt 1 MUPHbIX cobpa-
HUIA. OTO ABMSIETCA BMeluaTenbCTBOM B MX NpaBa no Ctatbe 11 KOHBEHLMK, Kak lex specialis
oTHocuTenbHo Ctatbn 10 KOHBEHLUMUN.

62. OHM 3a9BWKN, YTO BMELLATENbCTBO M3-3a OTCYTCTBUS perncTpaumm nux accouma-
LMK He BbINo «nNpeayCcMOTPEHO 3aKOHOM» U 3TO He SIBMSIETCA OCHOBaHWEM A4S OnpaBAaHNs
3anpeTa NpoBeAeHUs AeMOHCTPaLMIA, cornacHo pasgeny 12 3akoHa o cobpaHusx 1 MapLuax.

63. KpomMe Toro, oH1 OTKINOHUIM Kak HEO6OCHOBaHHOE YTBEPXXAEHUE NPaBUTENLCTBA O
TOM, YTO OpraHn3oBaHHble cObpaHusa NpeacTaBnany yrpo3dy. OHu Gbinv NOMHOCTBIO MUPHBI-
MWU: MX Liefb COCTOsANa B Npas3fHOBaHNN NCTOPUYECKUX CobbITuin. CobpaHus, KoTopble 06bI4-
HO NPOAOMKaNUCb NPMBMN3NTENBHO TPU Yaca, BCeraa HaumHanueb C OrnalleHns TEKCTOB 1
nepexoaunnu B No3Mbl, My3blKy 1 MECHW.
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64. 3asBuTenu ganee nogBepriv COMHEHUIO 3aKOHHOCTb 3anpeToB U UX onpaBaaHue.
Llenb Bnacten, no MHEHWIO 3asiBUTENEN, COCTOsINA B MPENATCTBOBAHMMN PAcnpOCTPaHEHWIO
naemn o ToM, 4To B bonrapum cyLlecTByOT MakegoOHCKME MEHbLUMHCTBA. Bo3mokHO, YTo 60-
NbLUMHCTBO HaceneHust bornrapuy nonarano, YTo He CyLECTBYET HMKaKOro MakeoHCKOro
MEHbLUMHCTBA B X CTPaHe U YTO AEMOHCTpaUMs uaen 3asBuTene MoXeT LOKMPOoBaTb 1
KasaTbCs ockopbutenbHon GonblMHCTBY. OgHAKo B MHOPanuCcTUYECKOM AeMokpaTuye-
ckom obLecTBe He06X04MMO MO3BONUTL CBOOOAHO BbipaXkaTb MAen MeHbLUMHCTBA, U 0bs-
3aHHOCTbIO BracTe sBnsieTcsl NpeocTaBreHne 3asiBUTENSIM rapaHTUK rpaBa Ha npoBseje-
HE MUPHbIX AEMOHCTPALUNA.

65. OHM fanee cornacunuch C TeM, YTO 3anpeT ABMANCSA B AENCTBUTENbHOCTY 00LWMNM
3anpeTomM cobpaHuin accoumanum 3asiBUTENEN, C TEX MOP Kak Ha NPOBEAEHNE KaXa0ro 13 nx
cobpaHuin He BbINo Nony4eHo paspelleHne BrnacTen. Tako abcontoTHbIN 3anpeT bbin He-
nponopuuoHanbHeiM. Hu4To B MaTtepuane, npefAcTaBlieHHOM NPaBUTENbCTBOM, HE yKasbl-
Bano Ha TOo, YTO OHM XOTenu oTaenuTbes oT bonrapun. axe ecnu 66110 66l XOTb Manevee
NnoJo3peHne B 3TOM OTHOLLEHMU, TO BCE PaBHO, MOJHbIN 3anpeT sIBMSNCA HenponopLumnoHa-
NbHON Mepow.

2. lNpasumenbcmeo

66. MNpaBMTENLCTBO COMHEBANOCh OTHOCUTENIbHO HAMEPEeHUs 3asBuTenen B Npose-
OEHUN «KMUPHBIX» AEMOHCTpauUWi, Tak Kak NpeanonoXuTernbHbIM [oKa3aTenbCTBOM 3TOr0
6bI10 TO, YTO HEKOTOPbIE M3 YIEHOB OpraHM3aLmMm bbinu BoopyxeHsl. Cebinka bbina caena-
Ha Ha ABa AokymeHTa. OHUM Takke cocnanvck Ha NpeanonoXuTensHoe AoKa3aTenbCTBO TO-
ro, 4to ¢ 1990 r. cobpaHus llinden Bcerga oTMeyanuch KOHPNUKTaMU 1 CTONIKHOBEHUSIMU, U
YCTHBIMU, 1 PUINHECKUMU MEXAY CTOPOHHUKaMM accoumaummn n apyrumu. 31o Obino Hens-
6eXXHO 13-3a MPOBOKALMOHHbIX aHTMOONrapCKNX yTBEPXKAEHUI, KOTOPbIE MPOU3HOCUICH Ha
Takux cobpaHnsaX 1 NCMOMb3yeMblX NPU 3TOM BbIPaXEHWUN.

67. [anee 6Obino NoAYEpKHYTO TO, YTO YNeHam accoumaumn 3asBuTenemn HuKkoraa He
BOCMpeLLanochb NoceLeHne COOTBETCTBYOLLMX MCTOPUYECKUX MECT, MPY YCMOBKUM, YTO OHK
He OyayT nmeTb Npu cebe nnakaTbl MW APYron matepuan, NpeacTaBnsiowWwmn yrposy Ans
06LLHOCTY Haumu, TeppuUTOpUanbHON LIeNoCTHOCTM CTpaHbl Unu npas apyrux. Ceoboaa co-
6paHuin 3asBuTenen bbina, Takum o6pa3om, He 3aTpoHyTa.

68. Ecnu npeanonoxuTb, YTO BMelLaTenbCTBO B Npasa 3assuteneit no Ctatbe 11
KOHBEHLMW MMENO MECTO, TO BMELLATeNbCTBO ObINO 3aKOHHLIM M OCHOBLIBANOCh Ha HEABY-
CMbICIEHHbIX NOnoXeHnAx KoHcTUTyLmnm n 3akoHa o cobpaHunsx n mapiiax. lNpaeutenscTteo
ocrnapueano nosnumio 3asiBUTenei 0 ToM, YTO NPUYKHBI 3anpeTa NOCTOAHHO N3MEHSAMUCH,
Takum obpas3om, nokasbiBasi OTCYTCTBME SICHOMO 3aKOHHOTO OCHOBaHWSA. NpuyrMHamu Boex
3anpeToB ObINMM HEKOHCTUTYLIMOHHbIE AEVCTBUA U YTBEPXAEHUS accoumaumn 3assButens
(koTOpble NPeAnoNOXNUTENBHO YrpoXanv TeppPUTOpPUanbHON LEMOCTHOCTU CTPaHbl U HaLmMo-
HarnbHoM 6e3onacHOCTH), PUCK MHLIMOEHTOB yBENMYMBan onacHoOCTb Ans obLwecTBeHHOro
nopsaka.

69. Ccbinasicb Ha pelueHnst BepxosHoro cyaa 1990 n 1991 rr. n Ha pelueHne KoHcTu-
TyumoHHoro cyaa ot 29 cespans 2000 r., npaBUTENbLCTBO NOAYEPKHYMO, YTO accoumauus
3asBuTend Obina pacnyLleHa, NoCKomnbKy ObIflo YCTaHOBMIEHO, YTO ee AeATeNbHOCTb Yrpo-
Xana TeppuTopuarnbHOW LEenoCTHOCTU CTpaHbl U Obiria HEKOHCTUTYLMOHHON. «MHdopma-
umsa», cbop KoTopow mor 6bl ObiTe HanpaeneH MPOTUB TEPPUTOPUANBHOW LIeNIOCTHOCTM
CTpaHbl, Bbina 4oNyCTUMbIM OCHOBaHWEM Ansi 3anpeTa Takux cobpaHuii B COOTBETCTBUM C
pasgenom 12 (§ 2) 3akoHa o cobpaHusax n mapLuax. B To Bpems kak He3apernctpupoBaHHas
opraHusauus obina obl cBo60aHA B OpraHusauum cobpaHuin, AeaTenbHOCTb accoumanum 3a-
AaBuTenen bbina sanpetleHa. Bnactu 6binn NONHOCTLIO YBEPEHb! B MPaBUIIbHOCTY CBOVX pe-
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LLIEHWI 0 3anpeTe cobpaHni, OCHOBaHWEM KOTOPbIX SBMANCSA OTKa3 B permcrpauum accoyma-
Ly 3a8BUTENS, N 3TO COOTBETCTBOBAIIO 3aKOHY.

70. Kpome TOro, 3T Mepbl NpecrnefoBani 3akoHHbIe Lienu: 3aLymuTa HaumoHaneHomn 6e3o-
NacHOCTY 1 TEPPUTOPUArbHOM LIENOCTHOCTM, OXpaHa npas v cBobOA APYruX, rapaHTus obLue-
CTBEHHOrO MopsiAka Ha MECTHOM YpOBHE U npegynpexaeHne becnopsaka n NpecTynieHui.

71. Mo MHeHuto NpaBuTenbCTBa, /linden Hapywmna npasa 1 cBoboAbl APYrvX, TaK Kak
HamepeBanacb C034aTb Make[OHCKY HaLUUIo Cpeau nogen, npuHagnexaiumx k bonrap-
CKOW Hauum, 1 TpeboBana ycTaHOBIIEHNSt MakeJOHCKOW MAEHTUYHOCTM B pervoHe Pirin. Mop-
CTKa CTOPOHHUKOB 3TUX uaew (npubnuantensHo 3 000 B pervoHe ¢ HaceneHmeM npuonmnau-
TenbHo 360 000) B3sina Ha cebs NpaBo «roOBOPUTLY 3a OCTanbHbIX Ntogen. Hanbonee BaxkHO
TO, YTO accoumalus 3asBUTENS SBMANack cenapaTUCTCKOW rPynmnon, KoTopas xoTena oTAe-
neHust pernoHa Pirin ot Bonrapun. 310 NpeAcTaBnsano NpsiMyto yrpo3y HauMoHarnbHow 6e-
30MacHOCTU 1 TEPPUTOPUATIBHON LIENIOCTHOCTM CTPaHsbI.

72. Ccbinasicb Ha UCTOPMYECKOE U HacTosiLee pa3sutue bonrapun n bankaH, npasu-
TenbCTBO yTBEPXJaro, YTO HacTauBaHue 3asBuUTeNs Ha auddepeHunannm n KKoNneKkTnBe-
HbIX NpaBax», HECMOTPS Ha TOT haKT, YTO KaxabI Yenosek B bonrapnm nonHOCTbIO NONb3y-
eTca BCeMM MnpaBamu M cBobodamu, BkMOYas KynbTypHble W MONMTMYEcKMe npasa,
yKasbIBaeT Ha TO, 4YTO VX NOASIMHHASA LieNlb — HaBsi3biBaHWe BonrapckoMy HaceneHuo NHo-
CTPaHHOW MAEHTUYHOCTU. NpaBMTENbCTBO CYMTANO, YTO, AaXe eCny MakefOHCKOe MeHb-
LUMHCTBO 1 cylecTBoBano B bonrapuu, cpeactea u nponaraHga, ucnonb3yemelie llinden,
6bINM HanpaBreHbl He Ha 3aLMTy NpaBa 3TOro MeHbLUMHCTBA, @ Ha NpeobpasoBaHue bon-
rapckoro HaceneHust B MakeJOHCKOe 1 3aTeM OTAENEHNe 3TOro permoHa oT CTpaHsbl.

73. B KOHTEKCTE CMOXHOro nepexoga OT TOTANWTApHOrO pexuma K AemMoKpaTum u
13-3a COMyTCTBYHOLLMX SKOHOMUYECKOTO M MOMUTUYECKOTO KPU3NCOB OTHOLLEHUS MEXAY CO-
CyLLeCTBYOLWMMM coobLLecTBamMun permoHa 6binmM 0cobeHHO HanpsikeHHbIMU. CobbITuS B
6biBLIEn KOrocnasum sBnsAOTCA TOMy npumMepoM. [ponaraHaa cenapatnama B Takux ycro-
BUSIX CNpaBeAsIMBO paccMaTpyBanack BNacTAMU Kak yrpo3a HalmoHanbHow 6e3onacHocTn
1 MUpy B pernoHe. Kpome Toro, y MECTHbIX BNiacTen 6bino 60nblLie BO3MOXHOCTEN OLEHUTb
Takve pucku. Bpems n mecto, BbIOpaHHOe 3asBuTenem Ansi npoBeaeHust obLwmnx cobpanuii,
6611 HeymecTHbI. OHK coBManu ¢ TPaAULIMOHHBIMUY, YacTo NocelaeMbIMU LLIEPEMOHUSIMU U
ApMapkamMu, npasgHoBaHNeM COoBbITUIA NCTOPUYECKON BaxHOCTU. MNposouupytoLee nose-
[eHune 3asiBuTenel MoBMnekno BO3HUKHOBEHVE UHLMAEHTOB M Bbl3Baslo O4eHb oTpuLaTenb-
HYI0 peakLuio HacemneHus.

74. Takum obpa3om, BacTu BBENW NpaKkTUKy 3anpeTta nposeaeHusi cobpanuii llinden B
TOM e MeCTe 1 B TO e BpeMmsi, Koraa npoBoaATcs oduvumanbHble npasgHoBaHus. YTo kaca-
eTcsi peweHnin Komuceum no xano6e Ne 8191/78 (Rassemblement Jurassien & Unite jurasi-
enne v. Switzerland, DR 17, c. 93) n xanobe Ne 8440/78 (Christians against Racism and
Fascism v. United Kingdom, DR 21, c. 138), To npaBUTeNbCTBO CYUTASIO, YTO 3anpeT Ha npo-
BeleHNe OEeMOHCTpaLuuii B YCIOBUAX ODLLECTBEHHOW HanpsXeHHOCTU U KOrAa y BrnacTen
€CTb OCHOBaHWe 0XunaaTb CTONKHOBEHWUI, 6bIn onpasaaH He06X0AMMOCTbIO OXpaHbl 0bLLe-
CTBEHHOro nopsaka.

75. Tlo ux MHeHuto, 3anpeT Obin NponopuuoHaneH NpaBoOMEPHOW Lienn U He HapyLian
CtaTtbio 11 KOHBEHUUN.

OueHka cyda

1. MNpumeHumocms Cmambu 11

76. NpaBUTENbCTBO BbIPA3UIIO0 COMHEHME OTHOCUTENBHO MUPHOIO XapakTepa cobpa-
HWI accoumaLlnm 3asBuTenen u B CBS3M C 3TMM ocnapusano npuMeHnmMocTtb CtaTtbn 11 KOH-
BEHLMN.
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77. Cyn noBTopsieT, uto CtaTbs 11 KOHBEHLMM TONBKO 3alUMLLAeT NPaBo Ha «MUPHbIE
cobpaHusiy. OTOT TEPMUH, B COOTBETCTBMM C NpeLedeHTHbIM npaBoM Komuccum, He oxea-
TbIBa€T AEMOHCTPALMIO, HAMEPEHUSI OPraHN3aTOPOB U YHACTHMKOB KOTOPOW SIBMSIKOTCS Ha-
CcUnbCTBEHHbIMY, xecTokumu (Ne 13079/87, nekabpb 6.3.89, DR 60, c. 256; 8440/78, ne-
kabpb 16.7.80, DR 21, c. 138).

78. B HacTosiLeM aene cya, TwaTtenbHO U3y4nB BCe Matepumarnsl, He NpuLLen K BblBO-
[y, YTO Te, KTO Obin BOBMEYEH B 3Ty OpraHv3auuio, UMen XecTkue HamepeHus (CM. Bbille
§ 10, 12, 13, 16, 17, 20, 22, 28, 31, 32—46). Noatomy Ctatbs 11 npumeHsieTcs.

2. bbino nu emewamenscmeo?

79. Cyn oTMeTuI, YTO BO BCEX PAaCCMOTPEHHbIX Criyyasix BnacTy 3anpeLyanu cobpa-
HUSI, MHUUMUPOBaHHbIE oboumu 3asBuTenamn. Ha npakTvke aTo AEACTBUTENBHO MMENo
MECTO ¥ npoforkanocb HaunHasi ¢ 1992 r. (cm. Boiwe § 17 n 74). B uione 1994 r. npeace-
[artento accoumaumm 3asiBUTENEN U Apyromy nuuy 6biro BbIHECEHO NpeaynpexaeHue no-
nuuMen, KoTopoe 3akniyanocb B 06593aHHOCTU He MpUbNMXKaTbCA K MECTy NpPOBeaeHUsI
tobunenHbix BcTpey. B aene ot 22 anpenst 1995 r., HECMOTPSI HA HANOXEHHbI M3POM 3a-
npeT, CTOPOHHMKaM accounaLuum 3assutenei 6bino paspeLleHo NnpubnmxaTbes K UCTopu-
YecKkoMy MECTY, rle OHU HaMepeBanucb NPoOBOAUTbL CBOU cobpaHus, U UM Gbina npeno-
CcTaBneHa BO3MOXHOCTb BoO3naratb BeHkuM K morune Yane Sandanski. 3710 6bino
BO3MOXHO, OJHAKO, TONbKO MPU TOM 06CTOATENLCTBE, YTO YY4ACTHUKN HE BYAYT NCMOMb30-
BaTb CBOW 3MBNeMbI U TO3yHrn. B 3Tom MecTe He No3BOreHO ObINIo MPOM3HOCUTL HUKaKMe
peun. YyacTHuKam 6bino paspelueHo oTMeyaTh COObITUSE TONbKO Ha onpeAeneHHon amc-
TaHumu. Moaxon BnacTei, cornacHo KOTOPOMY y4YacTHMKaM accoumaumm 3assutenen bbl-
10 NO3BOMEHO NoceLaTe ouLManbHble LLepeMOHMI, NPOBOAUMbIE B TOM XXE MECTE 1 B TO
)Ke BPEMSI MO Criyyato Tex e UCTOPUYECKUX COBLITUIA, HO OHU HE JOIKHbI Oblny Npy 3TOM
HEeCTU nnakaTbl C TO3yHraMu U He AOMKHbl OblNY NPOBOANTL OTAENbHbIE AEMOHCTPALIMK,
ObIn NOBTOPEH B pelueHnn mapa oT 11 anpenst 1997 r. 1 BO MHEHUM NpaBUTENLCTBA, Npe-
[OCTaBMEeHHOM cyay.

80. Ha ocHoBaHUW BbILLEYNOMSIHYTOrO CyJ CYUTAET, YTO, HECOMHEHHO, BMELLATENbCTBO
B cBOOOAY coBpaHuii obonx 3asiBuTtenen Mmeno mecto B npegenax Ctatbu 11 KOHBEHUMM.

3. lNpedycmompeHo 3aKOHOM

81. Cyq obpallaeT BHUMaHWe Ha TO, YTO MpUYMHbI 3anpeTa He pa3paboTaHbl. OH He-
O[HOKPaTHO yKa3blBas Ha TO, YTO HEAOCTaTOK PErMcTpaLum accoumannm 3asButenen He aB-
NAeTCs, COrnacHo NPMMEHMMOMY MpaBy, AOCTAaTOYHbIM OCHOBaHVWEM Ans 3anpeTta cobpa-
HUIA. B OBYX cryyasix mapbl He NPefoCcTaBWnM MPUYKUHBL, U 3TO ObINO TOMBLKO YaCTUYHO
MCNpaBreHo OKPYXHbIMW Cygamu B UX peLLeHusX no anennsuum (cMm. Beiwe § 19, 21, 23, 24,
29 1 30). Cyn oTMevaeT, 04HaKo, YTO BlaCcTU CCbINIanuUcb Ha NpeanonaraeMyto onacHoCTb
Ons o6LeCTBEHHOro NopsAka, KOTOpoe B COOTBETCTBUMN C BHYTPEHHMUM 3aKOHOM ObIno cpe-
AW OCHOBaHWI, ONpaBAbIBAlOLLMX BMeLLAaTeNbCTBO B NPaBO Ha MUpHble cobpaHus. ToT
akT, yTo llinden oTkasanu B pernctpaumnu, 04eBUAHO, PaCLEHNUNN YMECTHBIM MPU OLeHKe
npeanonaraemMon onacHocTu Ansi obLecTBeHHoro nopsiaka (cMm. Beiwe § 19 n 30). Kpome
TOro, 3anpeT ObIn HaNoXeH peLIeHNsIMN KOMMNETEHTHBLIX M3POB 1 CYA0B B COOTBETCTBUM C
npouenypon, yCTaHOBMEHHON 3akOHOM O COBpaHMsIX 1 MapLuax.

82. Mpu Takmx obCTOsATENLCTBAX Cy/ CYMTAET, YTO BMELLATENbCTBO B cBOGOAY cobpa-
HWI 3asiBUTENel MoXeT ObITb pacLieHEHO Kak «MpeayCMOTpeHHoe 3akoHoMy. Heobxoammo
paspeLunTb BONPOC O TOM, UMENO N BMELLaTenbCTBO B cBOOOAY cObpaHuii 3asBuTenen 3a-
KOHHYI0 Liernb 1 6bIno n HeobxoAMMO B AeMOKpaTMyeckoM obLecTse B npegenax 3Have-
Hua CtaTtbn 11 § 2 kOHBEHLMN.
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4. lNpasomepHasi yernb

83. [o MHeHuIo NpaBMTenNbCTBa, Mepbl, NPeAnpUHSTbIE NPOTMB OWNEeHbIX cobpaHnin
llinden, 6biny HanpaBneHbl Ha AOCTUXKEHME 3aKOHHbIX LieNnen: 3alumTy HauoHansHol 6e3o-
NacHOCTU U TEPPUTOPUANBbHON LIENOCTHOCTK, 3aLUUTy NpaB U CBOGOA ApYrux, rapaHTust 0b-
LLIeCTBEHHOrO Mopsigka Ha MECTHOM YpOBHe M npeAoTBpalleHne becrnopsaka n coBeplue-
HUA  NpPEecTynneHun. 3asButeny ocropunu 3Ty no3vuunio. B ux npeactaeneHuu,
3aMacKMpOBaHHOW Liefbio 3anpeTa ABMAnock OTpULaHne KOMMeKTUBHbIX NpaB MakeoHCKO-
ro MeHbLUMHCTBA.

84. Cyp nNoBTOPSIET, YTO NEPEYUCTIEHHBbIE UCKITIOYEHMS CBOGOAb! BbIPAXEHNUSI MbIC-
nen n ceobopbl cobpanui, cogepxatymecsa B Ctatbax 10 n 11, aBnsaTca ncyepneisaio-
wymun. OnpegeneHnst aTUX UCKIMYEHUA 00a3aTenbHO OrpaHUYeHbl U AOIKHbI Y3KO UH-
TepnpeTupoBaTtbcs (CM. peweHue o Oeny Sidiropoulos and Others v. Greece om
10 utona 1998 e., Joknadkl peweHul u nocmaHosneHud 1998-1V, § 37-39). Yuutbias
BECb MaTepmarn no HacTosLeMy Aeny, Cya NPULLEN K BbIBOAY, YTO BMeLLIATENbCTBO ObIfo
NPOAMKTOBAHO HEO6GXOOAUMOCTbIO OXpaHbl OAHOro Mnu bonee MHTEPECOB, yKa3aHHbIX
NpaBUTENbCTBOM.

5. «Heobxodumo e demokpamuyeckom obujecmeer

a) Obwue npuHyunbl 8 npeyedeHMHOM ripase cyda

85. Cya HanoMuHaeT, YTo, HECMOTPS Ha aBTOHOMHYHO porb U crieyuduyeckyto 06-
nacTb xanobbl, CtaTbs 11 gormkHa 6bITb paccMoTpeHa B coBOKynHocTu co Ctatben 10. 3a-
LUMTa MHEHUIA 1 cBOGOAbI UX BblpaXKeHWsi — ofHa U3 Lerner cBoboabl cobpaHuii u accoumna-
ummn, kak ykasaHo B Ctatbe 11 (Freedom and Democracy Party (OZDEP) v. Turkey,
Ne 23885/94, § 37).

Takasi cBi3b 0CO6EHHO yMeCTHa, koraa (Kak v 34ecb) BMeluaTenbCTBO BriacTel npo-
TUB cobpaHuii nnu accoumaumm 6bino peakuye Ha B3rnsabl Uy yTBEPXXOEHUS! y4aCcTHUKOB
W YNEHOB.

86. CBoboaa BblpaxkeHUs1 COCTaBNSET OAHY M3 OCHOB AeMOKpaTu4eckoro obuiectsa
1 O[JHO U3 OCHOBHbIX YCMOBUIA A5t €70 Pa3BUTUSA U AN camopeanv3aunm Kaxaoro Yenose-
ka. Maparpad 2 CtaTtby 10 NPUMEHUM HE TONBKO K MHEOPMaLMK UK MAesIM, KOTopble Mo-
nyYeHbl UNn pacueHeHbl kak 6e306uaHbIe nu kak 6e3pasnuyHble, HO TakXKe U K TOMY, YTO
ockopbnsieT, WokupyeT nnu HapylaeT. 3To TpeboBaHus nnopanuama, TepnMMoCcTy U LWN-
pOKUX B3rnsaoB, 6e3 4ero HeT AemMokpaTnyeckoro obLiectsa (cM. peweHue o desny Han-
dyside v. United Kingdom om 7 0ekabps 1976 a., cepus A Ne 24, c. 23,§ 49; Gergerv. Tur-
key [GC], xanoba 24919/94, § 46, 8 utona 1999 e.). TouHo Tak xe cBoboaa cobpaHuii, no
CrtaTbe 11 KOHBeHUMK, 3aLUmLLaeT AEMOHCTpaLMK, KOTOpble MOTYT pasapaxaTb U HaHe-
CcTW 06Kuay nuuam, Yoy B3rnsabl NPOTUBONOMOXHbLI 3TUM MAEAM UNu TpeboBaHusM (pewe-
Hue o Oeny The Platform «Arzte fur das Leben» v. Austria om 21 utoHs 1988 e., ce-
pusi A Ne 139, § 32).

87. BblpaxeHne «HeobxoaMMo B AEMOKpaTUYeCKoM o6LLecTBe» NoApasyMeBaeT, YTo
BMeLLaTeNbCTBO COOTBETCTBYET KHEOTIOXHOM CoLmarnbHOM NOTpeBHOCTU» U, B 4aCTHOCTH,
4YTO 3TO MPOMOPLMOHANBHO 3aKOHHOW Lienu. [loroBapuBaroLmecs CTOPOHbI UMEKT HEKOTO-
pyto cBo6GOAy Npu OLeHKe TOoro, CyLLEeCTBYEeT NN Takast NoTpebHOCTb, HO 3TO AOJMKHO COOT-
BETCTBOBaTb €BPOMENCKUM YCTaHOBKaM, OXBaTbIBAMOLLMM 1 3aKOHOAATENbCTBO, U peLle-
HWS, MPUMEHSIOLLME €ero, [axe BblHECEHHble He3aBucuMbIM cygoMm. Cya noatomy
YMOMHOMOYEH BbIHECTU KOHEYHOE peLLeHne Mo NoBoAYy TOro, COBMECTUMO N «OrpaHuye-
HUe» C nNpaBamu, 3allMliaeMbiMM B COOTBETCTBUM C KOHBEHUMEN (CM. peweHue rno deny
Gerger v. Turkey).
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Korpa Cyp 3aHMMaeTcs uccrnenoBaHueM, ero 3ajada cCocTouT He B TOM, YTOObI 3ame-
HWUTb CBOMM MHEHMEM MHEHWE HaLMoHarbHbIX BNacTel, a, ckopee, 4Tobbl NpoBepUTb BblHE-
CeHHoe peLleHne Ha cooTBeTcTBMe ero Ctatbe 11. OTO He 3HAUWT, YTO ATO AOSHKHO OrpaHu-
4YMBaTbCA YCTAHOBMEHWEM TOro, OCYLUEeCTBMSNO N  FOCYAapCTBO-OTBETYMK CBOE
YCMOTPEHUe pa3yMHo, TLLATENbHO W NPY YECTHbIX HAMEPEHUSX; CyA AOMMKEH NOCMOTPETh
Ha BMelLaTenbCTBO B CBETe BCErO [ena W onpefenuTb, npecriefoBanach N «3akoHHast
uenby, 66110 N BMeLaTeNbCTBO MPONOPLMOHANbHO TOW Lenu, 1 ABNATCA NN NPUYUHLI,
yKa3aHHble HaLMOHanbHbLIMWU BACTSAMW, «YMECTHBIMU U JOCTaTOYHbIMUY» . Takum obpasom,
CyA OormkeH ybeanTbes, YTO HaUMOHanbHble BNacTV NPUMEHSINY CTaHAAPTbl, KOTOPbIE CO-
OTBETCTBYIOT MpuHUMNaM, BonnoweHHeiM B Ctatbe 11 u, 6Gonee Toro, YTo UX peLueHusi
OCHOBbIBaNUCb Ha NPUEMIIEMON OLleHKEe COOTBETCTBYIOLLMX 0B6CTOATENBLCTB (CM. peweHue
rno Oeny United Communist Party and Others v. Turkey om 30 siHgapsi 1997 e., Re-
ports 1998-1V, § 47).

88. EcTb HebonbLuas ccbinka B kKoHTekcTe CtaTtbu 10 (§ 2) KOHBEHUMM ANs orpaHuye-
HWU NONMUTUYECKOW Peyn Unm CrnopoB No Bornpocam obLLeCcTBEHHOro nHtepeca (cM. mutates
mutandis, Wingrove v. United Kingdom om 25 Hosibps 1996 2., Reports 1996-V, § 58). Oa-
HOW 13 OCHOBHbIX XapaKTepUCTUK AEMOKPaTUM SABNSETCS BO3MOXHOCTb, KOTOPYIO OHa npea-
naraet ansi paspeLleHus npobrem rocygapcTsa vYepes neperoopsbl, 6e3 obpalleHns k Ha-
CUnuio, Aaxe Koraa aTu npobnemsbl yxe nopsiakoM Hagoenu. [lemokpaTusi npouseTaeT Ha
cBobope BbipaxeHusi. C 3TON TOYKM 3peHNSI, He MOXET BbITb HAKAKOro onpaBAaHWs NpensiT-
CTBOBAHMIO rpymnne, TOMbKO NOTOMY YTO OHa CTPEMUTCS 06CyxAaTe NyGIMYHO CUTyaLmio Ya-
CTV HaceneHus rocyaapcTBa 1 HalTK, COrMacHo AeMOKPaTUYECKUM NPUHLMNAM, PeLLEHNS,
crnocobHble yaoBneTBOpUTb MHTEpeck! kaxaoro (United Communist Party and Others v. Tur-
key, § 57).

89. XKutenu pervoHa cTpaHbl UMEIOT MPaBO co3AaBaTb accoLMaLum C Lenblo cnocob-
CTBOBATb MPOABWKEHWIO creLmanbHbIX NoTpebHocTeln pernoHa. ToT akT, Y4To accoumaums
oTCTauBaeT B3rMsAbl MEHbLUMHCTBA, He MOXET onpaBAaTh BMELIATENbCTBO B UX MpaBa B
cooTBeTCcTBUMN co CTaTben 11 KOHBEHLMN.

90. Mo obLemy NpU3HaHNIO, HE UCKITKYAETCA TO, YTO NPOrpaMmMa OpraHn3aunm MoxeT
CKpbITb LLENu 1 HaMepeHUsl, OTININYHbIE OT TeX, KOTOpble OHa NpoBo3rnawaeT. CoaepxaHue
nporpamMmmbl JOMKHO GbITb CONOCTaBUMO C AENCTBUSIMIU OpPraHn3aLum 1 No3uumen, KoTopomn
oHa npugepxusaetcs (United Communist Party and Others v. Turkey, § 58). OcHoBHOe, 4TO
OOMKHO ObITb Y4TEHO, — 3TO ObIN MK BbI3OB ANA NPUMEHEHUst Hacunusi, 6yHT unu nodas
apyrasi popma OTKIMOHEHWS OT AEMOKPATUHECKMX NPUHLMNOB (CM. Freedom and Democracy
Party (OZDEP) npomug Typuuu, § 40). ECriu Meno MecTo NoACTpeKaTesbCTBO K HACUINIO
NpoTUB MHAMBMAYYMA, OOMMKHOCTHOrO NWUa UMW rpynnbl HaceneHusi, rocyAapCcTBEeHHbIe
BMacTu HafeneHbl 6onbLuoi cBoboAOoM NPU UCCNeaoBaHUN HEOBX0AMMOCTN BMeLIaTENbCT-
Ba B cBOOOAY BblpaxeHus MHeHus (cMm. Incal v. Turkey om 9 utoHs 1998 e., 1998-1V [okna-
Obl, c. 1567, § 48 v Surek (Ne 1) v. Turkey [GC], Ne 26682/95,§ 61, ECHR 1999-1V).

b) lNpumeHeHue obuux MPUHUUMNOS K paccmampueaemomy 0esny

91. Bnactu cocnanuck Ha To 00CTOATENBCTBO, YTO accoumnauumn 3assuTenen bbino oT-
Ka3aHo B permcrpauuy Ha OCHOBaHWUM PeLLEHUst CyAa O €€ aHTUKOHCTUTYLIMOHHOCTH.

92. Cyn cunTaeT, 0OfHaKo, YTo B TO BPeMS Kak BbIBOAb! HALMOHamNbHbIX Cy40B OTHOCU-
TenbHO accounalum, HECOMHEHHO, YMECTHbI B OTHOLLEHWW OMacHOCTU Takoro obbeanHe-
HWS, aBTOMaT4yeckasl yBepeHHOCTb B TOM, YTO CO3[aHne Takol accoumaumny SsBnseTcs aH-
TUKOHCTUTYLIMOHHBIM, M Ha 3TOM OCHOBaHWW OTKa3 B perucrpauum He OnpaBAblBalOT B
cootBeTcTBMM co CTtaTtbert 11 (§ 2) KOHBEHLMM NPaKTUKY CUCTEMAaTUYECKNX 3anpeToB Ha Cy-
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LiecrtBoBaHne MUPHbIX 00beANHEHWIA. Cy,D, AOJDKEeH TuaTernbHee nccrnenoBatb onpegeneH-
Hbl€ OCHOBaHUA BMeLlaTenbCTBa U 3Ha4YeHne Takoro BMeLllaTesibCcTea.

(i) OcHoeaHus, onpasdbigaroujue emewameribcmeo
(*) lMNpednonazaemoe snadeHue opyxuem

93. MNpaBnTenbCTBO cAenasno KON HaneyaTaHHoro ¢hiaepa, B KOTOPOM rOBOPUIOCH
0 cOo34aHuNM BOOPYXXeHHbIX rpynn (cm. § 44 Bbiwe). OgHako He GbINo YCTaHOBIIEHO, YTO 3TO
MCXoAMNo OT accoumauum 3assutenen. [paBuTenbLCTBO He NPefOCTaBMIO MO 3TOMY NMOBO-
LY HUKaKMX NOSICHEHUIA, noapobHocTel.  npun 3ToM OHM He 0B BACHUNN YMECTHOCTb CTaTb
raseTbl, MPeACTaBNeHHON UMK (CM. § 43 BblilLe), B KOTOPOI COOBLLANOCh O TOM, YTO MYX4N-
Ha noaospeBarncs B COBEPLUEHUN HEKOTOPbIX MPaBOHAPYLUEHUA, HEKOTOPbIE U3 KOTOPbIX,
OYeBWAHO, Kacanuncb 4acTHOro A4enoBoro KoHdIukTa. 1o MHeHWo cyaa, O4eBUAHO TO, YTO
ecnu 6bl Obina NoAroToBKa K BOOPY>KEHHbIM AeVCTBUAM, TO B TAKOM CIy4Yae NpaBUTENbCTBO
[OMKHO ObINo npeactaBuTb Gonee ybeanTenbHble AoKa3aTenbCTBa.

(*) lNpednonasaemas yepo3a obwecmeeHHou b6e3onacHocmu

94. MpaBWTENbCTBO YTBEPXKAAIO, YTO 3TN UHLMAEHTHLI MPOU3OLLIN B NMPOLLIIOM, KOrAa
accoumauus 3asiBUTeNs NpoBoAuna cobpaHusi, U YTo Gblia BEPOSTHOCTb MOBTOPEHNS MPO-
ncwepgwero. OAHaKko HeT foka3aTenbCTBa Cepbe3HbIX 6eCnopsaKkoB, BbI3BaHHbIX 3asBUTE-
namu. Mpoucluealune MHUMAEHTbI BbINn He3HAYUTENbHbI U HE ABMSNVUCH NPUYNHON cyaet-
HOro npecrnefoBaHus. PelueHns M3poB M MEeCTHbIX Cy[OB OCHOBbIBANMUCb TOMbKO Ha
npeanosoX1TENBHON ONAcHOCTM Ars 06LLeCcTBEHHOTO Nnopsiaka, 6e3 AanbHelen getanu-
3aumn. Tem cambiM PUCK HE3HAYNTENbHBIX MHLMAEHTOB He Bbi3biBan HaNOXeHUs 3anpeTa
Ha cobpaHus llinden.

(*) lNpednonasaemasi onacHocmp, ucxodsiwasi om yened llinden u cenapamu-
cmckux udel
95. MNpaBuTEnNbLCTBO NOAYEPKUBANO TO, YTO accoLmaLlms 3asaBuTens Nnoaseprana onac-
HOCTW TeppuTOpUarnbHyto LenocTHOCTb bonrapun, Tak kak nponaraHauposana oTAenexHve
oT bonrapuu. 3asBuTen roBOpMnNn, YTo EAUHCTBEHHON LIENbIO MX BCTPEY ObIno npasgHoBa-
HMEe NCTOPUYECKUX COBBITUI 1 YTO OHM HE NpecriefoBanu HUKaKUX CenapaTmncTcKux Lenew.
96. Ha ocHoBaHWM Bcex Jokas3aTernbCTB Cy[ CYUTAET, YTO B HAacTosILLee BpEMS BNacTyh
060CHOBaHHO MOAO3peBany HEKOTOPbIX MMAEPOB accounaunm 3asasBuTens (M ManeHbkux
rpynmn, Co3AaHHbIX Ha OCHOBaHMK 3TOW accoumaLlm) B «yKpblBaTENbCTBE» CenapaTUCTCKUX
B3rNSA0B M B TOM, YTO Y 9TOM accoumaumun bbina nonuMtuyeckas NoBecTka AHSA, KoTopas
BKIItOYana TEPMUH «aBTOHOMUS» Ansi pervoHa Pirin B MakeoHWM unu gaxe oTaeneHne ot
Bonrapuun. 310 NnoaTBEpPXKA4AN0OCh pa3nuMyHbIMK YTBEPXAeHNsMM nuaepos (cMm. § 16, 33, 34
n 35). Cypa Takke NpyHUMaeT BO BHUMaHue pelueHns BepxosHoro cyaa ot 1990 1 1991 rr. un
KoHcTuTyumoHHoro cyaa B ero petueHnn ot 29 cdespanst 2000 r. (cm. § 12, 13 n 39—41 BbI-
we). M3 atoro crniegyeT, Y4TO BNAcTV MOV NPeAnoNoKNUTb, YTO Te CenapaTUCTCKUe NO3yHru
Mornu BbITb NepeaaHbl HEKOTOPLIMK Y4acTHUKaMU BO BPeMsi MpasgHUYHbIX LLepPEMOHUIA.
97. Cyq noBTOpPSIET, OAHAKO, YTO TOT haKT, YTO rpynna fogen NpocuT npegocrasne-
HUS1 aBTOHOMUM Unn Aiaxke TpebyeT OTAeNeHns 0OHOM U3 TEPPUTOPUIA CTpaHbl, Takum obpa-
30M Tpebys OCHOBaTENbHOIO KOHCTUTYLIMOHHOIO U TEPPUTOPUANbHOIO N3MEHEHUIA, HE MO-
KeT aBTOMaTUYecku onpaBpaTb 3anpeT Ha cobpaHusi. TpeboBaHue TeppuTopuanbHbIX
VN3MEHEHWI B pevax 1 AeMOHCTpaLMsiX aBTOMaTUYECKU HE MPeACcTaBnsieT coboi yrposy Tep-
pUTOPManbLHON LIeNOCTHOCTM CTPaHbl U ee HauuoHanbHou 6e3onacHocT. CBoboaa cobpa-
HWI 1 NPaBo BbipaxaTb B3rnsAAbl Yepe3 cBoO0Ay COOpaHnin HAXOASTCS CPEAM MMaBHbIX LIEH-
HocTel [AdemokpaTuyeckoro obujectBa. CylHOCTb JAemMokpaTum — B CNocobHOCTU
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paspeLuatb npobnembl NyTeM oTKpbITbIX Ae6aToB. LLMpokuit Kpyr Mep NPeBEHTUBHOIO xa-
pakTepa Ans noaasneHust cBo6oabl COBPaHN U BbIPAXKEHUS MHEHWUS B Criyvasix Apyruix,
YeM NoACTPeKaTeNbCTBO K HACKMMIO UMW OTKa3 OT AEMOKPATUYECKUX NMPUHLMMOB, KOrAa, of-
Hako, HEKOTOPbIE B3rMsiAbl UMK UCMOMNb3yeMble CoBa MOFYT NMoKa3aTbCsi BIACTSIM LUOKUPY-
IOLLMMU ¥ HENPUEMIIEMbIMU, AeNatoT NIoXyo YCryry AeMoKpaTum 1 4acTo Aaxe nogsepra-
10T ee onacHocTW. B AemokpaTnyeckoM obLlecTBe, OCHOBaHHOM Ha BEPXOBEHCTBE Mpaea,
nonutu4eckue naew, GpocatoLime BbI30B CyLLECTBYIOLLEMY NMOPSAKY U ero peanvsauum, 3a-
LUMLLIEHBI MAPHBIMU CPEACTBAMMU, U UM JOMMKHA NPEAOCTaBNATLCS peanbHas BO3MOXHOCTb
UX BblpaXeHUsi Yepes NpaBo coBpaHuii, Tak e Kak U Yepes ApyrMe 3aKoHHbIE CPeAcTBa.

98. MMoaTomy cya cuyMTaeT, YTO BO3MOXHOCTb TOro, YTO Ha cobpanusx llinden npoBos-
rnawianncb cenapaTucTckue uaew, He onpasabiBaeT HaNoOXeHVe 3anpeTa Ha Takue cobpa-
HUs1.

(*) MNpednonazaemoe pacnpocmpaHeHUe Hacususi U OMKIOHeHue om demo-
Kpamuy4ecKux MpuHyunos

99. MNpaBUTENBLCTBO CCbINANOCh Ha YTBEPXAEHUS, KOTOPblE MOIM UHTEpPNpeTnpoBa-
TbCS KaK npurnaiwieHne 6onrap octaBuTe pernoH Pirin MakegoHUam v Npeanonoxuno, 4To
naxe, ecnv cenapaTucTckue Luenu llinden He npecnefoBanmncb OTKPbITO, TEM HE MeHee, Obl-
NN HEKOTOpbIe MPU3HAaKK TOro, YTO 3TO NpousonaeT. 3asBUTENN HE COrNacuncb ¢ 3TUMN
YTBEPXAEHUSAMU, KaK HEOOOCHOBaHHbBIMW 1 MOAYEPKHYIN MUPHbBIN XapakTep cBovx cobpa-
HUR.

100. HeT cCOMHeHMs1, 4TO NOUCK U3THaHUS APYrMX C JaHHOW TEPPUTOPUN Ha OCHOBE 3T-
HMYECKOro NMPOUCXOXAEHUS — 3TO NOMHOE oTpuLaHne aeMokpatuu. MNpumevaTtensHo, oa-
HakKo, 4YTO B peLleHn BepxoBHoro cyaa 06 oTkase B pernctpaunm accounanmnm 3asaButenst B
1990 n 1991 rr. n B pewueHnn KoHcTuTyumoHHoro cyaa ot 29 despans 2000 r. (cMm. Bbilwe
§ 12, 13 1 39—41) He GbINO ycTaHOBMEHO, YTO Lenu 1 AestenbHocTb /linden Bkntovanu noa-
CTpeKaTenbCTBO K HAPYLLEHWIO UM OTKITOHEHUIO OT AeMoKpaThyecknx npuHumnoB. Kpome
TOro, HVKakoe YrofioBHOe CyAonpov3BOACTBO NPOTUB YneHoB /linden nnu y4acTHUKOB CO-
6paHnin HuKoraa He Bo3byxaanochk (CM. Boille § 46).

101. BonblMHCTBO 06BbSBREHWI llinden n yTBepXAeHWI NoAYEPKMBaET pacroNnoXeH-
HOCTb K 06LLecTBeHHbIM Aebatam 1 TO, YTO OHW OTKPbLITO ObiMn NpoTVB NtbOro Hacunus
(cm. § 10,16, 37 1 38). YTBepXAEHUS, KOTOPblE MOTYT UHTEPMPETMPOBATLCS Kak 3anpoc Ha-
CUINUS UMW OTKIMOHEHWS OT AEMOKPaTUK, KaXXyTCS U30NIMPOBaHHLIMU Ha hOHEe BCEro maTepu-
ana gena. Kpome Toro, pasnuyHble nuua v rpynnel, coTpyaHuyasLume c llinden, npuaepxu-
BanMCb NPOTUBOMOMNOXHbLIX B3rNs40B.

102. B cBoeMm pelueHuu no geny Incal v. Turkey cyp npuLlen K BbIBOAY, YTO TOT akT,
4YTO B COOBLLIEHMM, MPOYUTAHHOM Ha Npa3gHUYHON LLIEPEMOHUN Fpynne noaeln (KOTopbIi yxe
3HaYMTENbHO OrpaHMYuU ero MoTeHuuanbHoe BO3[AENCTBME Ha HauuoHanbHy Gesonac-
HOCTb, OOLLIECTBEHHBIV NOPSAOK UMW TEPPUTOPMATIBbHYIO LIeNTOCTHOCTb), COAepXaTbCs Cro-
Ba «ConpoTusneHuey, «bopbba» 1 «ocsoboxaeHe», He 06s3aTenbHO 03HaYaeT, YTo 3TO
COCTaBWIO MOACTPEKaTeNbCTBO K HACUINIO, BOOPY)XEHHOMY COMPOTUBIIEHMIO UNW BOCCTa-
Huto (§ 50).

103. B HacTosiLem gene cyg npuHMMaeT BO BHUMAHUE TO, YTO HEKOTOpbIE U3 0OBbSIB-
nenwn llinden, o4eBnaHo, copepxanu aneMeHT npeyBenuyeHns, NoCKOmNbKY OHU CTpeMU-
n1cb NpuBneYb BHUMaHUe. 1o MHeHWIo cyaa, HeT HUKaKOro ykasaHus Ha To, YTo cobpaHms
accouvauum 3assuTtenei 6biny OCHOBOW ANt pacnpoCTPaHEHNS HACUNA U OTKIMOHEHNS OT
[eMoKpaTuu ¢ NoTeHuManbHbIM HaHeceHeM yuepba, KoTopoe rapaHTpoBarno 3anpeT ux
nesitenbHocTU. J1lo6o1 oTAeNbHbIN MHUMAEHT MOXHO pa3peLunTb Yepes cygebHoe npecne-
[0BaHNe OTBETCTBEHHbIX.
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(*) «[MpeobpasosaHue» boneapcko20 HaceneHusi 8 MakedOHCKoe

104. MpaBnTENBLCTBO YTBEPXKAANO, YTO accoumaums 3asaBuTens nckana «npeobpaso-
BaHWs HaceneH sl B permoHe B MakeJOHCKOe HaceneHuney, YTobbl 4OCTUYb CBOEW KOHEYHOM
uenu — otaeneHust ot bonrapuu.

3aaBuTenu ytBepxaganu, uto llinden — 3To accoumaunsi makegoHueB B bonrapun.

105. Cya He BOCMpPUHAI apryMeHT O TOM, 4YTO Gblna HeO6X0OUMOCTb B OrpaHUyeHnmn
npasa 3asiBUTENEeN Ha NpoBefeHMe EMOHCTPaLMIA C Lernbio 3aLluThl TEX, KOr0 OHU Npeano-
noxuTensHo npoboBanu «npeobpa3oBaTby. He Gbino BUAHO TOro, YTO HE3aKOHHbIE CPEACT-
Ba «NpeobpasoBaHusi», NocsiralLLme Ha npasa Apyrux, UCNonb30oBanuch U BEPOSITHO UC-
Nnonb30Banuchb 3asBUTENSAMMU.

(*) YmeepxdeHusi, socrpuHsmble obujecmeeHHbIM MHEHUEM Kak ockopbume-
TIbHblE (HacurbCmMeeHHbIe)

106. Ckopee Bcero, cobpanusi llinden nopoxganv onpegeneHHyo CTeneHb HanpsikeH-
HOCTH, TaK Kak 06LLeCTBEHHOEe MHeHNe 6bino 0cobo YyBCTBUTENMBHO K UX UAEAM, KOTopble
BOCMPUHUMAINCh Kak OCKOpOuTenbHoe (HaCUMMbCTBEHHOE) MPUCBOEHWE HAaLMOHarbHbIX
CVMBOJSIOB U CBALLEHHbIX LieHHocTel (cm. § 13, 17, 18, 24 n 47 Bbiwe). B yacTHoCTK, 3aaBu-
TENU McKanu BO3MOXHOCTb Npa3fAHOBaTh NCTOpUYECKMe CODbITHSA, KOTOPLIM OHY NpUAABanu
PasnNUYHYH 3HaYMMOCTb, YTO ABMANOCH OBLLENPUHATLIM B cTpaHe. K Takum cobbITusiM OTHO-
CATCS MPa3AHUKK, CBA3aHHbIE C MaKeAOHCKMMMN MyYeHKaMu (MCTOpUYeckne nepcoHanmm),
T. €. MPa3fHMKMN B YECTb HaLIMOHAaIbHbLIX FepoeB, U NO3TOMY 3asiBUTENU CTPEMUIINCE OpraHu-
30BbIBaTb CBOW BCTPEYN B TO X€ CaMOe BPEMSI 1 B TOM e MecTe, rae NpoBOANINCE U Tpaau-
LMOHHBIE ohuLmanbHble LepeMOoHUN.

107. OpHako, ecnin 6bl No6as BEPOSATHOCTb HAMPSPKEHHOCTM U FOPSYMX OOMEHOB MeX-
Oy NPOTUBOMONOXHBIMU rpynnaMu BO BpeMsi AEMOHCTPaLUY Briekna 3anpeT, obLecTso Obl-
no 6bl MULLEHO BO3MOXHOCTU YCIblLaTb NPOTUBOMOMOXHbLIE MHEHUSI OTHOCUTENBHO MNto6o-
ro Bonpoca, KoTopbl 3aTparuBaeTt 60MbWMHCTBO. TOT hakT, YTO HaUMOHarnbHbIE CUMBOSbI
1 HauMoHarnbHas MOEHTUYHOCTb camu No cebe He MOryT paccMaTpuBaThbCsl, BOMPEKU MHe-
HMIO NPaBUTENbCTBA, Kak 3anpoc bonee 06CTOATENBHOrO NCCNeoBaHNs CO CTOPOHbI Bnac-
Te. HaumoHanbHble BNacTy AOMKHbI BbIpa3nTb OnpefeneHHyo 6anTenbHOCTb ANS rapaH-
TUM TOrO, YTO HaUMOHanbHoe ObLLEeCTBEHHOE MHEHME He 3alUWLLEHO 13-3a YTBEePXAEHUA
B3rMAA0B MEHbLUMHCTBA, HECMOTPS Ha UX NOMYMSPHOCTD.

(i) BHa4yumocmb emewamernscmea

108. MpaBMTENLCTBO NPEANONOXNIIO, YTO CNPaBeAnMBbI 6anaHc 6bln JOCTUMHYT Ye-
pe3 OTHOCUTENbHYI0 MMBKOCTb, Koraa CTOPOHHWKaM llinden Bbino paspeLueHo NpubnkaTs-
€S K ICTOPUYECKUM MeCTaMm Mpu YCIIoBUM, YTO OHM He ByayT «pa3aMaxmBaTb» 0ObsABNEHUs-
MU UM NPOU3HOCUTb PeYu, 1 4YTO 3asBUTENSM criefoBarno Obl BbibupaTtb Agpyrue mecta ans
npoBeaeHns cobpaHuii.

109. Cya nonaraeT, 4To N1LLEHWe 3asBUTeNen Npasa BbipaXaTb CBOU UAEN Yepes pe-
YUY UNK NI03YHIN Ha coBpaHnsAX He MOXET paccMaTpuBaTbLCS B KavecTBe [oKasaTenbCcTBa
rmbkocTu. [lecTBUTENBbHO, BMACTV BBEMMW NPAKTUKY HAMOXEHWUS CIULLIKOM LUMPOKKMX 3anpe-
TOB Ha npoBeAeHne cobpanuii llinden (cm. Bbiwe § 17 n 74).

Kpome Toro, o4eBMAHO TO, YTO BPEMS U MECTO LiepeMOHMI Obinu peLuaroLwmnmm ans 3a-
ABUTENEN, Kak 1 AN Tex, KTo nocelan ouumanbHyio LepemoHunio. HecMoTps Ha LUMpoTy
OLIeHKM TaK1x BOMPOCOB NPaBUTENbLCTBOM, Y Cya HET yBEPEHHOCTY B TOM, YTO He ObIno BO3-
MOXHOCTU rapaHTMpoBaTb MUPHOE NPOBEAEHNE 060MX NPa3aHOBaHUIA UM B OAMHAKOBOE
BpPEMS, UNK Tak, 4Tobbl 0AHO MPOBOANMNOCH Cpady Nnocrne Apyroro.
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(iii) PeweHue cyda

110. MNpaBnTENbLCTBO yKasano Ha To, YTO accoumaums 3asaBuTens nMena TofbKo Npu-
6nmanTtensHo 3 000 CTOPOHHUKOB, HE BCE 13 KOTOPbIX ObINY aKTUBHbI, BNACTN TEM HE MeHee
npubernu Kk Mmepam, Lernbio KOTopbIX ObI1o NpeAoTBpaLLeHe pacnpoCTPaHEHNs B3rMsA0B
3asBUTENEN Ha JEMOHCTPaLUSIX.

111. Takor nogxoa npu o6CTOATENLCTBAX, KOraa He BbINo HUKAKOro peanbHOro pucka
HaCUINbCTBEHHBIX AENCTBUIA, MOACTPEKaTENbCTBA K HACUNMIO UMK Nto6oW Apyron dopMbl OT-
puLaHUst AeMOKpaTUYECKUX NMPUHLMMOB, Cy4 HE MPUHSIN BO BHUMaHWE corfnacHo naparpa-
¢y 2 Ctatbym 11 KOHBEHUUN.

112. B utore, cyq cYATaET, YTO HaLMOHarbHbIE BNACTX NPEBLICUNN Npeaerbl BO3MOX-
HOCTM CBOEI OLLEHKM W YTO 3anpeT Ha NpoBeAeHMe Npa3aHUYHbIX BCTPEY 3asiBUTENSAMU He
SIBNsieTCs HeoBX0AMMbIM B AEMOKpaTUYeckom obLLecTBe B Npeaenax 3HavyeHns Ctatom 11
KOHBeHUMW. CnegoBaTernbHO, HapyLLEHUE 3TOrO MOMOXEHUS UMENO MECTO.

UCTOYHMK HDOPMALN
//HeopuLmanbHeii nepesoa He3asmcymoro obLyecTsa MpaBOBbIX MICCAEAOBAHMY (MUHCK)
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REFAH PARTISI (THE WELFARE PARTY) N APYTUE
npotus TYPLUUU

3asiBreHmns: 41340/98 1 41344/98 ot 31 nons 2001 T.

Pestome cocraBreHo Ob6beAMHEHHOM OBLLECTBEHHOM 3QKOHOAQTEABHOM
UHWULINQTUBOM

KPATKOE U3AOXEHUE OBCTOATEABCTB AEAA

A. OCHOBHbI€ paKTbI
MNonutnyeckasn napTua bbina pacnyuieHa Ha OCHOBaHUKW TOro, YTO OHa CTana «UeHT-
pPOM OeATeribHOCTM MPOTUB NPUHLMNA CEKYNnApu3mar».

B. Pewuenne Cyaa

EBponerckuin cya NocTaHoOBWI, YTO NporpamMmmMa NoMTUYECKON NapTuK B NOAAEPXKKY BHE-
CEHWI U3MEHEHWI B 3aKOHOAATENbHbBIE UMW KOHCTUTYLIMOHHBIE CTPYKTYPb! AOMKHA COOTBETCT-
BOBaTb [1BYM YCIOBUWSIM: 1) MCNONb30BaHHbIE CPeACTBa AOMKHbI ObITb 3aKOHHBIMU U AeMOoKpa-
TUYHBIMK; 2) MPeanoXeHHble W3MEHEHUs! OOMKHbI COOTBETCTBOBATb (hyHAAMEHTarnbHbIM
AeMoKpaTU4eckuM npuHumnam. Cya npuaHan, 4to pocnyck NnapTnn AeNCTBUTENBHO COOTBETCT-
BOBaJ COLMarnbHOM NOTPeBHOCTY B 3aLLmMTe AeMOKPaTUHECKMX OCHOB OOLLIECTBA, Tak Kak, AaBast
NPVHLMMY CeKynspuama HOBOE 3HayeHve, NMAEepPbl NapTuK 3asiBUMN O PeLLEHUN YCTaHOBUTL
Nnopanu3M 3akoHoAaTeNbHbIX CUCTEM, OCHOBAHHbI Ha Pa3HbIX PENUIMO3HbIX BEPOBAHMSIX, 1
BBECTU MHCTUTYT MYCYIIbMaHCKOrO (MCIaMUCTCKOro) MpaBa — CUCTEMy Npasa, SIBHO NMPOTUBO-
pevallyto LeHHOCTAM, 3aKpereHHbIM B KOHBEHLWN. VIMenucb Takke COMHEHWsI KacaTenbHO
nosuLMV NapTWK Mo MOBOAY NPUMEHEHUS CUMbl AN JOCTWKEHWSI CBOMX Lienen.

HecmoTps Ha To, YTO Nnopanuam 1aen 1 NapTun SBNSETCS HEOTbEMIEMbIM 3IIEMEHTOM
[eMoKpaTu, rocyfapCTBO MOXET NpeaoTBpaLlaTb peanusaumio NoAo6HON NOMUTUYECKON Npo-
rpaMMbl, NMoka OHa He MpuBedeHa B UCTIONHEHWe NOCPeACTBOM CreumanbHbIX akToB, KOTopble
MOTYT NMOCTaBUTbL MOA, YrPO3Yy AEMOKPATUHECKUIN PEXVM U OBLLECTBEHHDIV MOPSAOK B CTPaHe.

Ucxo0 dena: Hapywenne CtaTbn 11 He nmeno mecra.

M3BAEYEHNA U3 CYAEBHOIO PELLUEHUS

BOIMPOCHI NTPABA

O npeAnoAaraemMom Hapywenun Cratbn 11 KOHBEHLUU

34. VcTubl 3a8BuUnu, 4To pocnyck naptuun Refah (Mapmusa bnazodeHcmeausi) n 3anpeT
nuaepawm, Bknouas r-Ha Epbakana, r-Ha Vunmasa u r-na Tekgana, 3aHuMaTh nofo6HbIe
[OOMKHOCTM B MIOObIX APYTMX MONMTUYECKUX NAPTUSAX, HAPYLLUW UX NpaBo Ha cBoboay acco-
umnaumi, rapaHtTupoBaHHyto Ctatbeit 11 KoHBeHuuu.

A. bBbino nu HapyweHue?

35. CTopoHbI cornacunuck, 4to pocnyck Refah n apyrue nocnefosasLme Mepbl MOTYT
paccmaTpyBaThbCs B Ka4ecTBe BMeLLaTeNbCTBa B MPaBoO UCTLOB Ha CBOGOAY accoLmaLmii.
Cyn npuaepXuBaeTcs Takom ke No3nLum.
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B. Bbino nu HapyweHue onpagdaHHbIM?

36. Takoe BMeLLaTeNbCTBO AOMMKHO paccMaTpuBaThbCs kak HapyLueHne Ctatbmn 11, ec-
NV TONbKO HEe UMena MecTo CUTyaLmsl, Koraa Takoe BMeLlaTenbCTBO Obino «npegycMoTpeHo
3aKOHOM», MpecrnenoBarno OAHy MU HECKOSbKO Lienen, cornacHo naparpady 2, u 6birno
«HeobXxoaMMOo B AEMOKPATUHECKOM 06LLECTBE» AN JOCTUXEHNS 9TUX LIeNnen.

1. «lpedycmompeHo 3aKoOHOM»

37. VcTubl yTBEpXOAnu, Y4To KpUTEPUU, NPUMEHsIeMble KOHCTUTYLIMOHHbBIM CYyA0M Anst
NPUHATUSA peLleHns 0 ToM, 4To Refah ctana LeHTPOM HEKOHCTUTYLIMOHHOM AeATENbHOCTH,
Obiny WKpe, Yem yCTaHOBMNEHHbIE 3aKOHOM O AEATENbHOCTU NOMUTUYECKMX NApPTUIA, COOT-
BETCTBYIOLLME NOMOXEHMS KOTOPOro ObiM OTMEHEHBI B IeHb pocnycka Refah. Kpome yka-
3aHHbIX MNOMOXEHWI MECTHOIO 3aKOHa, UCTLbl HE OcrnapuBany 3akoOHHOCTb NpoLeaypbl poc-
nycka napTuy Mo TypeLKoMy 3aKOHy, Tak Kak BO3MOXHOCTb pocrnycka npeaycMoTpeHa
KoHctutyunen.

38. MNpaBnTenbCTBO yTBEPXAANO, YTO pocnyck Refah aBnseTca mepou, npeaycmoT-
peHHoW KoHCTUTYumen.

39. Cya 3ameTwnr, YTO NPaBUTENbCTBO U UCTLbI (B CBOUX NMUCbMEHHbIX 3asiBMEHUSX OT
17 HosBpst 1999 1. 1 yCTHbIX 3asBneHusix ot 16 sHeaps 2001 r.) cornacunucb ¢ Tem, 4To
BMeELLATENbCTBO ObINO «NPeAyCMOTPEHO 3aKOHOMY. JTO ABMSETCA MepamMu, BBEAEHHbIMU
KOHCTUTYLMOHHBLIM Cy[OM Ha OCHOBaHuM ctaTer 68, 69 n 84 KoHctuTyumm n pasgenos 101 u
107 3akoHa o geaTenbHOCTV nonuTuyeckmx napTuin. Cya He cHMTaeT Hy>XHbIM He cornalua-
TbCS1 C MHEHWEM CTOPOH MO 3TOMY MOBOZY.

2. [pasomepHas yenb

40. MpaBuTENbLCTBO 3asBUIO, YTO BMELLATENBLCTBO NPecrneoBasnio HECKONbKO 3aKOH-
HbIX Lienen, a MMeHHo, 3alnTy obLLecTBEHHOro nopsaka, HauMoHanbHom 6esonacHocTy,
npas 1 cBo6OA Apyrux nMofden, a Takke NpefoTBpalLeHe COBEPLLIEHUS NPECTYNIEHNIA.

41. NcTubl npusHanu, 4To B NpuHUMNe 3awuta obLiecTBeHHoM 6e3onacHOCTU, Npas 1
cBobof noaen n npeaoTBpaLLeHe COBEPLLEHMS NPECTYNNEHUA MOTyT 3aBUCETb OT OXPaHbl
npvHumna cekynsapuama. OHy 3amMeTunu, YTo B paccmaTpuBaemMoMm Aene KOHCTUTYLMOHHBIN
Cy[l OCHOBbIBas CBOE peLLEHNE Ha 3asiBNEHNSIX NOMUTMKOB, KOTOpble Bbinu n3dpaHbl 3aKoH-
HbIM MyTEM MOCPeACTBOM [AEeMOKpPaTUHECKUX BbIGOPOB U YbW B3rMsiAbl Obinv BbiCka3aHb
rnaBHbIM 06pa3om Toraa, korga 'y HUX MMenach napriameHTckas npuBunerust.

42. MNMpuHMMasa BO BHMMaHME BaXXHOCTb MpUHUMMA Cekynspuama Ans geMokpaTuye-
ckou cuctembl B Typuum, cyg nonaraeT, 4To pocnyck Refah npecnegoBan HECKONbKO 3aKOH-
HbIX Lienen, nepeyncrneHHblx B Ctatbe 11, Takux Kak 3almTa HaumoHanbHom 6esonacHoCcT
1 06LLECTBEHHOTO Nopsiaka, NpeaoTBpalleHe 6ecnopsiAkoB M NPECTYNNEHWN, a Takke 3a-
wmTa npas 1 cBoboa ApYrux noaen.

3. «Heobxodumo e demokpamuyeckom obujecmee»

a) Obwue npuHyunsi

43. EBponerickasi KOHBEHLMSA MO NpaBaM YenoBeka AOMKHa NMOHUMATLCS U TONKOBa-
TbCsl KaK 0HO Liernoe. MpaBa YyenoBeka (hopM1pyOT eANHYH0 CUCTEMY ANS 3aLUTbl 4OCTO-
VNHCTBA YerioBeka. B cBS3W C 3TUM feMoKpaTUusi 1 BEpXOBEHCTBO NpaBa UrpatoT nepBocTe-
neHHyto ponb. [lemokpaTtusi TpebyeT u Toro, 4Tobbl Hapoay Gbina npegocTaBneHa pornb.
TONbKO MHCTUTYTaM, co3gaHHbIM HAapOAOM U AN HapoAa, MOXeT ObiTb NpefocTaBneHa
BNacTb rocyfapcTBa. 3akoH JOIMKEH TONKOBATLCS U NMPUMEHSITLCS HE3aBUCUMOW cyaeb-
HOW BnacTbto. [leMokpaTusi He MOXeT CyLLeCTBOBaTbL TaM, I4e HapoZ B roCyapCTBe OTKa-
3bIBaeTCH OT CBOMX 3aKOHOAATENbHbIX 1 CyAeOHbIX NPaB B MOMb3y CTPYKTYPbl UMW OpraHu-
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3auuu, He OTBeYalLWNUX Nnepea HapoAoM, KOTOPbIM OHM yNpaBnsAoT, byAb TO cBETCKas Uim
penurnosHasi cuctema.

BepxoBeHCTBO NpaBa 03Ha4aeT, YTo BCe Non paBHbI Nepes 3akOHOM B CBOMX MpaBax
1 06a3aHHoCTSAX. OgHaKo 3akoHoAaTeNb AOMMKEH NPUHMMATh BO BHUMaHWE pasnumyuns Mex-
Ay NIOABMU NPU YCIOBWK, YTO Takne pasnnyuns MeLoT pa3yMHble N OO BbEKTUBHbIE MPUYMNHDI,
YTO OHMW NMPEeCnenyT 3aKOHHbIE Lienu 1 SBNSITCS COpa3MepHbIMU U COOTBETCTBYHOLLMMMN
npuyHUMnamM, obbI4HO NoaAepPXVBaLLMMCA AeMoKpaTuieckummn obuiecteamu. Ho Henb3s
ckasaTb, YTO BEPXOBEHCTBO MpaBa NEeXUT B OCHOBE CBETCKOro 06LLecTBa, koraa rpynnbl fto-
Oei ANCKPUMUHUPYIOTCA NMULLB HA OCHOBaHWUW Pasnuyusi nona, NofMTUYeCcKUX Unu penuru-
03HbIX YoexaeHui. BepxoBeHCTBO MpaBa Takke He CyLLecTByeT TaMm, rae cospaeTcst abeo-
MIOTHO MHasA 3aKkoHoAaTenbHasa cuctema Ansg Takvux rpynn.

CyllecTByeT O4eHb TeCHasi CBA3b MeX/y BEPXOBEHCTBOM Mpasa \ AeMokpaTuen. Tak
Kak (byHKLWeN NpaBa sBNseTCs rapMOHU3aLMs 1 perynmpoBaHne OTHOLIEHNA Mexay Noab-
MW, UMEIOLLMMU CYLLIECTBEHHbIE Pasnunyunsi, BEPXOBEHCTBO NpaBa He MOXET J0NIroe Bpemsi
NoAAEPXNBaTLCH, €CNW NIOAN, MOAYMHSIIOLLMECS OOHUM U TEM e 3aKOHaM, He MMEeIOT npaBsa
rocrneAHero croBa KacaTenbHO CoAepXaHusa 1 UMNIeMeHTaLnmn 3aKoHOB.

44. Nanee cyp 3ameyaeT, YTO, HECMOTPS Ha aBTOHOMHYHO Posib U 0cobyto cdepy npu-
MeHeHuss CtaTbu 11, oHa gomkHa paccmatpuBaTbes B cBeTe CtaTthn 10. 3awuta npasa
MMEeTb 1 BbICKa3biBaTb CBOM YOexAeHNs ABNSeTCS OAHOM U3 Lenen cBoboabl cobpaHuin n
cBoboabl accoumauumii, 3akpenneHHbix B Ctatbe 11. 310 npumMeHsieTcss Tem 6onee B OTHO-
LLEHWUN NONUTUYECKNX MapTUiA BBMAY UX CYLLECTBEHHON ponu B obecneyeHnn nnopannama
N [OMMKHOrO PYHKLIMOHMPOBAHNSA AEMOKPaTUN.

[lemokpaTus He MOXeT cyllecTBoBaTh 6e3 nnopanvama. VIMeHHo no 3Tow npuyvHe
cBobofa camoBblpaxeHusi, 3akpenneHHas B Ctatbe 10, ABNSETCS NPUMEHUMOW HE TONBbKO
MO OTHOLLEHUIO K «MH(POPMaLMU» U «MAESMY, KOTOPbIE BOCNPUHUMAIOTCS MONOXUTENBHO 1
paccmaTpuBaloTCs B KaYeCTBE HEeOCKOPOUTENbHbIX UNW 6e3pasnunyHbIX, HO U Te, KoTopble
0oCKOpOMsAT, WOKUPYIOT Unu Tpeeoxart (cM. peweHne no aeny Handyside v. United King-
dom ot 7 gekabpsa 1976 r., cepusi A Ne 24, c. 23, § 49; a Takke pelueHue no geny Jersild
v. Denmark o1 23 ceHTs6ps 1994 r., cepusa A Ne 298, c. 26, § 37). ToT dakT, 4To AedATensb-
HOCTb MapTUiA COCTaBNSET YacTb COBMECTHOWN peanu3aaLuymmn cBoboabl CaMOBbIpaXeH!s, Ha-
Aenset nonuTMYeckve nNapTum NpaBoM Ha 3awwuTy B cooTBeTcTBUM co CtaTthsamu 10 n 11
KOHBeHUuu (cM. pelleHne no geny United Communist Party of Turkey and Others v. Turkey
o1 30 aHBaps 1998 r., [loknafel No peleHnsm n noctaHosneHnam 1998-1, c. 17, § 42 n 43).

45. Yto kacaeTcs cBA3N Mexay AeMOKpaTven 1 KOHBEHUMEN, CyA CAenan cneaylollee
HabntopeHne (cm. peweHue ro deny United Communist Party of Turkey and Others v. Tur-
key, yka3zaHHoe 8biwe, nyHkmol 21-22, § 45): «be3 comHeHus, AeMokpaTus SBnsieTcs pyH-
[aMeHTanbHOM YepTol eBponeckoro nybrnmyHoro nopsigkay. ATo UCXOAMT B NEPBYHO O4e-
pedb 13 npeambynbl KOHBEHLMW, KOTOpas yCTaHaBMMBaeT BeCbMa SIBHYK CBA3b Mexay
KoHBeHUMen 1 geMokpaTtnen, 3asBnsas, YTO NOAAepXaHue U fanbHenwas peanusauns
npaB YenoBeka M OCHOBHbIX CBOOOA, Haumy4LLMM 06pa3om rapaHTMpOBaHbl APMEKTUBHON
NonMTUYECKON AeMOKpaTUen, C OAHOW CTOPOHbI, U OBLLMM MOHUMaHWeM 1 cobnogeHnem
npaB YernoBeka — c Apyron... [peambyna yTBepxaaeT, YTo eBponenckue cTpaHbl UMET
obLee Hacneaue NONUTUYECKUX TPaAULIMIA, naeanos, CBOGOA 1 BepxoBeHcTBa npasa. Cya
caenan HabnogeHve, YTo B 3TOM O6LLIeM Hacrneanmn BUAHbI OCHOBOMONAratLLme LeHHOCTN
KoHBeHUMKn. Cyn 0bpaTtvn BHUMaHWe, YTO KOHBEHLMA pa3pabaTbiBanach C Lenbio 3aLmTbl 1
cofencTBuA ngeanam 1 LEHHOCTSAM AeMokpaTuyeckoro obLuecTtsa. ..

B pononHexue k atomy, Ctatbn 8, 9, 10 n 11 kOHBEHUUM NpeayCcMaTpUBatoT, YTO BMe-
LIaTenbCTBO B OCYLLECTBIIEHUE NPaB, 3aKpeneHHbIX CTaTbsiMU, JOSMKHO OLEHMBATBLCS C
y4eTOM TOro, YTO ABNAETCA «HeobxoanMbIM B AEMOKPaTUYECKOM obLecTBe». EANHCTBEH-
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HbIM BUMOOM HeoGXoAMMOCTH, CNOCOBHBLIM OMnpaBAaTh BMeELLATENBCTBO B OCYLLECTBNEHUE
3TUX NpaB, ABNSETCS TOT, KOTOPbIN Cam MPoUCTeKaeT 13 «AEMOKPaTUYECKOro obLLecTBay.
Taknum 06pa3om AeMoKpaThs ABNAETCS eANHCTBEHHOW NONUTUYECKON MOAESbIO MOAAEPKN-
BaeMOoW KOHBEHLMEN U, crieaoBaTenbHO, eAMHCTBEHHOW COBMECTUMOMN C HEMY.

46. Cyp TaKke onpeaenun rpaHnLbl, B KOTOPbIX NONUTUYECKUE Tpynnbl MOryT OcCylLLe-
CTBNSITb CBOK AEATENBHOCTb, NOMb3YsICh 3aLLMUTON MOSMOXKEHU KOHBEHLMW (CM. peweHue
o deny United Communist Party of Turkey and Others v. Turkey, yka3aHHoe ebiwe, n. 27,
§ 57): «...0QHUM 13 MPUHLUMNMANbHbLIX NPU3HAKOB AEMOKPaTUKN SIBNSETCH BO3MOXHOCTb,
npefocTaensiemMasi rocyfapcTBy, paspeluaTb npobnemsl nocpeacTBoM anarnora, He npube-
rast K Hacunuio. [leMokpaTns OCHOBbIBAeTCS Ha CBOO6OAE camoBbIpaxeHusi. icxoas ns aton
TOYKY 3PEHUsI, HEe MOXET BbITb HUKAKOro OnpaBAaHus Ans NPensTCTBOBAHUS AesTeNIbHOCTH
NONMUTUYECKON rPynMbl TOMBKO BBUAY €e )enaHus nybnunyHo obcyxaaTb pofib HaceneHus B
rocyapcTBe 1 MPMHUMaTb y4acTve B NONUTUYECKOM XU3HU HaLMK, Ans TOro 4Tobbl B COOT-
BETCTBMM C A€MOKPaTUYECKMMI MPaBUNaMn HanTu peLleHne, npuemremoe ans Bcex 3aunH-
TEPECOBAHHbIX MULY.

47. Cypn npuaepxmBaeTcs MHEHWS, YTO NONUTUYECcKas NapTus MOXeT MPOBOAUTL Kam-
NaHWto N0 N3MEHEHWIO 3aKOHOB, NMPABOBbLIX M KOHCTUTYLIMOHHbLIX OCHOB rocyAapcTBa npu Ha-
nnMyYnn OByX ycrosui: 1) UCNonb3oBaHHbIE CPEACTBA BO BCEX OTHOLLEHUSAX AOSKHbI ObITh
3aKOHHbIMW Y IeMOKPAaTUYHBIMU; 2) NPEASIOKEHHbIE N3MEHEHUS AOMKHbI COOTBETCTBOBATH
byHOaMeHTanbHbIM AeMoKkpaTyeckum npuHuunam. [lanee, cyn 3asiBnsieT, YTo nonutuye-
ckasi napTus, YbW Nuaepbl NOACTPEKaloT obpalleHne K Hacunuio Unu npeanaratoT NoNnTU-
Ky, KOTOpasi He COOTBETCTBYET OAHOMY WM HECKOMbKUM MpaBuiam AeMoKpaTum Unu Ha-
npaeneHa Ha YHUYTOXEHWE AeMOKpaTUK U HapyLUeHe AeMOKpaTUYeckmx npas n csobog,
He MOXeT CCbINaTbCs Ha KOHBEHLMIO B KA4ECTBE 3aLLMThI MPOTUB MEP, NMPUHATLIX HA OCHO-
BaHWN NepeYvmncrieHHbIX Npu4inH (cM. mutatis mutandis, peweHue o deny Socialist Party and
Others v. Turkey om 25 masi 1998 e., [oknadbr 1998-1ll, c. 1256—1257, § 46 u 47, n peweHue
o deny Lawless v. Ireland om 1 urons 1961 2., cepusi A Ne 3, c. 45-46, § 7).

48. Taioke Henb3s UCKMNoYaTb Takyo CUTyauuio, Korga nporpamma nonmMTuyYeckom nap-
TUW UNK 3asIBNEHNS €€ NMOEPOB MOTYT CKpPbIBaTh LEENW 1 HAMEPEHWS], OTNINYHbIE OT NPOBO3-
rnatwleHHblx. YTtobbl yAOCTOBEPUTLCS, YTO 9TO HE COOTBETCTBYET AENCTBUTENBLHOCTH, CO-
AepXaHvie nporpamMmMbl U 3asBNEHUS JOMKHbI CPaBHUBATLCS C AENCTBUSIMU NapTumn u ee
nnaepoB ¥ NO3NLMSMU, KOTOPbIX OHWU NPUAEPXKMBAOTCA B LIENIOM (CM. peweHusi no denam
United Communist Party of Turkey and Others v. Turkey, n. 27, § 58, n Socialist Party and
Others v. Turkey, c. 1257—1258, § 48)

49. bonee TOrO, CyA BHOBbL 3asBMSAET, YTO, Kak 3anncaHo B CtaTbe 9, cBo604a MbICMN, CO-
BECTU 1 BEPOUCTIOBEAAHNS ABINSETCS OHOMN 13 OCHOB «AEeMOKpaTUYeckoro obLiecTan, B pam-
Kax KOHBEHLMK, B YaCTHOCTW. B cBoem penunrvo3Hom acriekTe, oHa SBNSIETCSt OOHUM U3 CaMbIX
CYLLECTBEHHBIX 31IEMEHTOB, U3 KOTOPbIX COCTOSIT MTMYHOCTb BEPYIOLLIVIX U UX XKU3HW, U SBMSIETCA
LIEHHOCTbIO [1151 aTENCTOB, THOCTUKOB, CKEMTUKOB U NN, PaBHOAYLLIHO OTHOCSILLIMXCS K AaHHOMY
sonpocy. [Mnopanuam Hepa3pbIBHO CBSI3aH C AEMOKpaTUYEeCKMM OOLLECTBOM, OH SBNSETCS
[AparoLeHHbIM 3aBOeBaHNEM, KOTOPOro CTPEMUIMNCE AOCTUYb MHOTVIE BEKa, M OH 3aBUCUT OT Ae-
MokpaTuyeckoro obLectsa (cM. peweHue no Oesny Kokkinakis v. Greece om 25 mas 1993 2.,
cepusi A Ne 260-A, c. 17, § 31; n peweHue o deny Buscarini and Others v. San Marino [GC],
Ne 24645/94, § 34, Esponelickasi KOH8eHUUsI o npasam Yesoeeka, 1999-).

50. Cya ykasan Ha To, 4TO B leMoKpaTh4eckunx obLiecTBax, B KOTOPbIX COCYLLIECTBYIOT
HECKOIMbKO PEnUrii B yCroBUsIX OAHOMO HaceneHns, MoxeT OblTb He06X0AMMO yCTaHoBMe-
HVE HEKOTOPbIX OrpaHWYeHnin aTo cBoboabl ANt yperynupoBaHusi UHTEPECOB Pa3nnyHbIX
rpynn n obecneyveHns yBaxxeHUsi BEpOBaHUiA BCEX NIOAEN (CM. yKka3aHHOe paHee peweHue
o deny Kokkinakis v. Greece, c. 18, § 33).
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51. Ponb rocygapcrsa kak HeMTpansHOro n 6ecnpucTpacTHOro opraHn3aTopa u rapaH-
Ta cB060bl MCMOBEAAHNSA Pa3nNyHbIX PENUIni, KOHMECCUii 1 BepOBaHUIN ABMSETCS HEOOXO-
OMMOW NS cO34aHUs rapMOHUN 1 TEPNMMOCTY B AeMOKpaTuyeckom obLectse (cM. mutatis
mutandis, Cha’are Shalom Ve Tsedek v. France [GC], Ne 27417/95, § 84, KoHeeH-
yusi 2000-VII). Hanpumep, B AeMokpaTuyeckom obuiectse csoboga nybnunyHoro ucnoeena-
HUS Pennrnm MoXeT BbITb orpaHuveHa Anst obecnevyeHns HemTpanuTeTa ooLLeCTBEHHON 06-
pa3oBaTernbHOW CUCTEMbI, @ ATOT HEMTPANUTET MEET OrPOMHOE 3HaYeHne As 3aLLUTbl NpaB
YerioBeka, nopsiaka u obLecTBeHHo 6esonacHocTy (cM. Dahlab v. Switzerland Ne 42393/98,
15 ¢pesparnsi 2001 2., onybnukosaHHoe 8 oghuyuansHbix doknadax cyda). NMogobHbIM obpa-
30M Mepbl, NPeAnpUHATBIE B CBETCKVX YHUBEPCUTETAX, YTOObI rapaHTUpoBaTh TO, YTO onpe-
AeneHHble yHAAMEHTaNMCTCKUE PENUIMO3HbIE ABWKEHUS He HapyLuaT OOLLEeCTBEHHbIV No-
PAOOK U He MOAOPBYT BEPOBAHWA APYrMX MIOAEN, He SABNSOTCA HapyLeHrem Ctatbn 9 (cMm.
Karaduman v. Turkey, 3asianeHue Ne 16278/90, peweHue Komuccuu om 3 masi 1993 e., Pe-
weHusi u omyemsl (DR) 74, c. 93). Cya Takke NOCTaHOBWI, YTO HEJOMYLLEHNEe MyCyrbMaH-
CKOFO OMMOHEHTa armkMPCKOro MpaBUTENbCTBA K PACNpOCTPaHEHUO MponaraHabl Ha LBen-
LiapcKkovi Tepputopumn 6bIno HeOBXoAVMbBIM B AEMOKpPaTUHECKOM ObLlecTBe ANA 3aliuThbl
HaumoHanbHon Ge3onacHocT M obliecTBeHHoro nopsigka (cMm. Zaoui v. Switzerland,
Ne 41615/98, 18 siHeaps 2001 2., He codepxaujuticsi 8 COOPHUKax CyOebHbIX peweHuUl).

52. IHCTWUTYTbl KOHBEHLUW TaKXKe NPUAEPKMBAIOTCA MHEHWS, YTO MPUHLMN CeKynapu3-
Ma B Typuun, HECOMHEHHO, SBMSETCH OOAHUM U3 OCHOBOMONAratoLmMx NPUHLUMMNOB rocyaap-
CTBa, KOTOPbIV HaxoAWTCA B rapMOHUM C MPUHLMMNOM BEPXOBEHCTBA NpaBa W yBaXeHnem
npae Yyenoseka. Jlloboe fencTBME, KOTOPOE HapyLLaeT yBaXeHne 3TOoro NpuHUMNa, He Mo-
XeT BbITb YacTblo cBOOOALI BEPOMCNOBEAAHNS U HE MOXET HAaxoauTbCs nof 3awuTon CTa-
Tbh 9 KOHBEHLMK (CM. 3akmoyeHue Komuccuu ro Oeny Kalag v. Turkey, co0epxauweecs 8
omyeme Komuccuu om 27 ¢pesparsi 1996 e., Omyuemsi 1997-1V, c. 1215, § 44, v mutatis mu-
tandis, pewerue Kalag v. Turkey om 1 utonsi 1997 2., Omuemsi 1997-1V, c. 1209, § 27-31)

53. Kpome TOro, B Lensax onpegenexus, bbino nM BMelwaTensCcTBO HE0OX0AMMbIM B
MeCTHOM 06LLecTBe, npunaratenbHoe «HeobxoamMbIi» B pamkax cMmbicna Ctatbu 11 (na-
parpadha 2) nogpasyMeBaeT CyLLeCTBOBaHNE «OCTPOM 0OLLEeCTBEHHON HEOOXOAMMOCTY.

3apaya cyaa He 3aKnioyaeTcs B TOM, YTOObI 3aHATb MECTO KOMMETEHTHOW HaLMOHarb-
HOW BNacTu, HO YTOObI NPOaHaNM3nMpPoBaTL PeLleHNs], KOTOPbIE OHa NPUHSANA, Ha OCHOBaHUN
CtaTby 11. OTO He 03HaYaeT, YTO KOHTPOSb OrPaHNYEH TOMbKO BbISICHEHNEM, OCYLLECTBNSA-
O N rocyaapcTBO-OTBETYMK CBOIO cBOGOAY AENCTBUN pa3yMHO, NpeayCMOTPUTENBHO 1
nobpocosecTHo. CyA NpusBaH OLEHUTL COBEpLUIaeMOe BMeLLAaTeNbCTBO B CBETE paccmar-
pviBaeMoro gena B Lienom 1 onpeaenTb, 6bino N 0HO «copa3MepHbIM Npecneayemoi 3a-
KOHHOW Lienu» 1 ObInn N NPUYKHBI, NPUBOAVIMBbIE BMACTHLIMU CTPYKTYpaMu Ans onpaega-
HUS BMeLlaTenbCTBa, «3HAaYMMbIMU W CyllecTBeHHbIMU». Cyn AomkeH ybeauTtbes, 4TO
HaLMOHarnbHble BMacTu NpUMeHsny ctaHaapThl, cooTBeTcTByowme Ctatee 11, n yTo, 60-
nee TOro, BNacTy OCHOBbIBasM CBOW PELUEHVS Ha NPUEMIEMON OLLEHKE UMEIOLLIMXCS 3Ha4u-
MbIx dpakToB (cM. mutatis mutandis Axmed and Others v. the United Kingdom om 2 ceHmsi6-
psi 1998 e., Omuemsr 1998-VI, c. 2377-2378, § 55, n peweHue no deny Goodwin v. the
United Kingdom om 27 mapma 1996 e., Omyemsi 1996-I1, c. 500-501, § 40)

b) 3aseneHue k Hacmoswemy oeny
(i) (ApaymeHmbl cmopoH
(*) Sasssumenu
54. VcTubl yTBEpPXKAanu, YTO OHU He CTaBMMW NOA4 COMHEHWE OrpoOMHOEe 3HayeHue
npuHUuna cekynspuama ans Pecny6nuku Typuus u Typeukoro obuiecTtsa B Lernom. OHu 3a-
METUNN, YTO ITOT MPUHLMN BbIN AICHO BblpaXeH B NnporpammMme Refah, 1 COOTBETCTBEHHO OT-
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Beprnun 06BMHeHNs KOHCTUTYLIMOHHOIO Cyaa B TOM, YTO 3asABIEHUS NMMOEPOB NapTum Hapy-
Lwmnnu 3T0T NpuHUMn. OHK yTBEPXKAAnU, YTO NPaBUTENBCTBO CChINAanock Ha OTAEerNbHbIE, He
CcBsi3aHHble Mexay cobol 3ameyaHus, caenaHHble, Kak yBepSno nNpaBUTeNbCTBO, Nuaepa-
MW NapTuK, BbIpBaHHbIE U3 KOHTEKCTa Gonee ANUHHBIX BbICTYMNMEHWA. [lanee oHN yTBEpX-
[anu, 4To NpaBUTENbCTBO OCHOBBLIBAINO CBOM AENCTBUS HA 3amMevaHusX NuaepoB naptuu,
Ha KoTopble KOHCTUTYLMOHHBIN Cya He ccbinancst npu pocnycke Refah, a Takke 4To npaeu-
TENbCTBO MbITANoCh YCTaHOBUTb CBSI3b MeXAy paccMaTpyBaembiMu 3asiBNEHNSMU U cobbl-
TUSIMW, UM NpeaLEeCcTBOBaBLLMMMU.

55. UcTubl 3ameTnnu, 4to Refah 6bina ocHoBaHa B 1983 r. 1 oguH rog Haxogunacs y
BMacTy COBEPLUEHHO neranbHo (MoHb 1996 — utonb 1997 rr.). BTopon ucteu, Mr. Erbacan, B
TEeYeHue 3TOro nepvoga 3aHuman nocT npembep-MuHucTpa. O6beanHeHHasi nporpaMma
[Onsi npaBUTENbCTBA, KOTopyto Refah coctaBuna BmecTe ¢ MapTtunen nctunHoro nytv (Dogru
Yol), 3asiBnsina, 4To Koanuuus AByX NapTuii ctana Bo3MOXHOWN 6narogaps ToMmy akTty, 4To
«Typums SBNSETCS rpaxaaHCKUM, AEMOKPaTUYECKUM, COLMaribHbIM roCy1apCTBOM, OAUH U3
OCHOBHbIX MPUHLMUMOB KOTOPOro — 3TO NPUHLUMM CEKyNsipuaMmay, n bnarogaps «kemanucT-
CKMM MpuHLUMnamy». He Tonbko o6beanHeHHasi nporpamma He cofepkana npusbiea k Hacu-
NWI0 1 He Bblpaxana HaMepeHust UBMEHUTb roCyAapCTBEHHbIA UMW MONUTUYECKUIA CTPON
Typuuu, HO, HaNPOTKB, OHa NPeAsIoXnna COBEPLUEHCTBOBaHME Mep OXpaHbl (PyHAAMEHTa-
NbHbIX NpaB 1 cBOBOA 1 AeMOoKpaTUYecknx npasun. NcTubl ykasanu, 4To, HECMOTpPS Ha TO,
uyTO Refah kpuTMKOBana BO MMS yBaXXeHMs1 MpaB cBOOOAbI COBECTU U CBOGOALI CaMOBbIpa-
XEHUS HEKOTOpble NOCNeACTBUSA NPUMEHEHWS NpuHLUMNa cekynspuama B Typuun, OHa HU-
Kora He BbICTynana 3a OTMeHy 3TOro NPUHLMMIA UK TYPELIKOTO KOHCTUTYLIMOHHOIO CTPOS B
uenom. bornee Toro, KoHUeNLUsi cekynsipuama B TOM ee BUAE, Kak OHa npumMeHsnach B Typ-
Lu1n, NofaBepranacb KPUTUKE CO CTOPOHbI BbICOKOMOCTABIEHHbIX CYAEN, BbICTYNaBLUNX B 3a-
LMTY NpaB YernoBeka. MICTLbl OTMETUNN, YTO ONMO3MLMS B NapnamMeHTe ob6BUHsINa npaBuTe-
NbCTBO B COBEpLUEHWUN AENCTBUI, MPOTUBOPEYALLMX NPUHLMNY Cekynsipuama, korga 6bin
opcupoBaH BOTYM He[OBEPUsI MO BOMPOCY, MO KOTOPOMY OHW MOTEPRenu nopaxeHune
20 mas 1997 r., 3a HeckonbKo Hefdenb A0 Toro, kak Refah 6bina pacnylieHa.

56. VcTubl 3asBunK, 4To cBOGOAA CaMOBbIpaXXeHUs Tpex UCTLLOB, NoMumo Refah, Obi-
na HapylleHa NOCPeACTBOM yTpaThl CTaTyca YfeHOB NapfiaMeHTa 3a cyeT 3asiBreHui, no-
CMYXUBLUUX NpUYMHOM pocnycka Refah. Kak npyuaHano npaBuTenbCTBO, 3TW 3asiBeHus Obl-
NV coenadbl B Npedenax naprnameHTta, B camol nanate gebatos. B cxoxem gene uneH
naprnameHTa, He NpUHaaneXxaluii K Kakorn-nmbo NonuTuyeckon naptTum, umen 6ol GonbLue
3aLLUMTbI, YEM YIIEH NaprameHTa, NpUHaaNeXaLlmmn K NoNMTUYECKON NapTum, Tak Kak nepBbIv
He ncnbITbiBan Obl pycka Nony4nTb 3anpeT Ha ydacTue B nobon NonnTuYeckon AesiTensHo-
CTM U3-3a 3aMeYaHuii, BbickasdaHHbIX MM B pamKax naprameHTa.

57. VicTubl 3asiBUnK, YTO CyLLLECTBOBAro NPOTUBOPEYME MeXay apryMeHTamu rnaBHo-
ro rocy4apCTBEHHOr0 OOBMHUTENS, CCbINABLUMMUCS HA KPYMUHANMbHBIN XapakTep 3asBne-
HWU NCTLOB, U 3asiBNEHNEM NPaBUTENbCTBA, YTO pocnyck Refah He Gbin CBSA3aH C yronoBHbI-
MU NpecTynneHusMu ee YneHoB. bornee Toro, npuynHa, nNo koTopon Refah He NpumeHuna
ONCUMNNNHAPHBIX CaHKLWIA K TEM YnieHa napriameHTa, KoTopble 0GBUHSANNCH B COBEPLUEHUN
YFONOBHbIX NPECTYNIEeHNIA, 3akntoyanacb B TOM, YTO OCKOPOUTENbHbIE 3asiBNeHust Obinn
caenaHbl UMy 0 BCTYNNEHUs B NapTuio. CcTubl HUKOr4a He npecrnefoBanvch B cyaebHOM
nopsiake 3a 3asBeHus], UCNonb3oBaHHble KOHCTUTYLIMOHHBIM CyaOM Ansi pocnycka Refah.
CnepoBaTenbHO, OHU HacTavMBanu Ha TOM, YTO NPaBUTENbLCTBO HE MOFTIO yTBepXaaTb, YTO
KOHCTUTYLIMOHHBIV Cya NPaBuIbHO OLIeHUN HEOOXoAMMbIE (haKTbl, U YTO OHO HE YTOYHMIIO,
Kakov MMEHHO coLmanbHOM He0BX0AMMOCTbIO Bbi3BaH pocnyck Refah.

58. VicTubl ganee 3asBunu, YTo UCTMHHANA NpuymMHa pocnycka Refah 3akniovaeTcs B
TOM, YTO TypeLKMe KOMMaHUM XOTeNu NoMeLlaTth NapTun B UX NPOTUBOCTOSIHUM TOMY, YTO ro-
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CyAapCTBO 3aHMMAaeT AeHbIM y 3TUX KOMMaHUA, U, XOTS 9KOHOMMYecKas nonutuka Refah v
HalleneHa Ha passutue Typuun, OHa UAEeT B paspes C UHTepecamm HeKOTOPbIX KOMMaHWIA.
3anHTepecoBaHHble KOMMaHUW NpY NOMOLLIM OPraHOB NPECChI, HAXOAALLMXCS B UX pacnops-
eHuu, onopouunnu Refah n ncnonb3oBanu cpeacTsa GopokpaTum Ansi ee pocnycka.

(*) MNMpasumenscmeo

59. MpaBMTENLCTBO 3aMETUNO BHaYarne, YTo NPMHLMN cekynapuama obin npeanockIn-
KoW nnopanuama v nubepansHon gemokpaTun. FocyaapcTBo, KOTOpOe NpuaepXunsaeTcs
3TOro NPUHLMNA, ABNSETCS NONMUTUYECKOM OBLLHOCTBIO, KOTOPasi OTKa3blBaeTCs CTPOUTL 06-
LLIECTBO COrIaCHO PENUIMo3HbIM NpUHLMNaM. B Takon 06LLHOCTY rocyAapCTBO AEPXKUTCH Ha
paBHOM PacCTOSIHUM OT BCEX PENUrnii 1 BepoBaHuii. bonee Toro, 6binn onpegeneHHble 06-
CTOATENbLCTBA, KOTOPbIe CAenany NMPUHLMN CeKynsapuama 0CobeHHO BaxHbIM Ans Typuun
No CpaBHEHMIO C APYTMW AeMOKpaTUYeckuMmn rocygapcrteamu. Pecnybnuvka Typums 6bina
OCHOBaHa B pe3yrbTaTe peBOoSIOLMOHHOIO NpoLiecca, KOTopbI NpeobpasoBan TeokpaTuye-
CKOe rocyjapCcTBO B CBETCKOE rocyapcTeo. PagukanbHble NCnamycTckue ABUXKEHNS ocTa-
I0TCS OMACHOCTbLIO U MO cert AeHb. [MonuTnyeckunin ncnam He orpaHM4MBaeTCcst YacTHOM cde-
poi OTHOLLUEHWU Mexay YenosekoM u borom, HO 3asBnseT npaBa WM Ha oOpraHM3auuio
rocyaapcTaa v obectsa. CTpeMscb JOCTWUYb 3TOrO, UCaM NPOSIBUAN MHOTO NPU3HAKOB TO-
TanuTapHoro pexvmMa. [Insa 4oCTUXKEHUss CBOEN KOHEYHOM Lienuy No CMELLEHMIO CYLLECTBYHO-
LLIero NpaBoBOro Nopsiika 1 3aMeHe ero Ha «LiapvaTt» MoyIMTUYECKUIA UcramM UCrosib3oBarl
MeTo[, U3BECTHbIN Kak «takiyye», KOTOpbI 3akovarncst B COKpbITUM CBOUX YOexaeHui, no-
Ka He JOCTUrHyTa aTa Lenb.

60. [lanee npaBWUTENbLCTBO 3aMETUNO, YTO TYPELIKOE HacerneHne cocTounT Gornee Yem
Ha 95% 13 MyCynbMaH 1 4TO Ype3MepHOe UCMOMNb30BaHNE PENUIMO3HbIX MAEN HeceT B cebe
noTeHumarnbHyo ONacHoCTb Ans TypeLKon AeMokpaTun. CTpaHbl, B KOTOPbIX NUCNAMUCTCKUIA
dyHAaMeHTanusm ABNANCSA rocrnofcTBYOWMM, paccmaTpusany Typumio, eANHCTBEHHYIO
CTpaHy B MUpe, SABMSAIOLLYIOCH OAHOBPEMEHHO U MYCYNbMaHCKON, Y AEMOKPaTUYECKON, B Ka-
YeCcTBe Yrpo3bl MX PeXMMaM 1 NbITanucb SKCNOPTUPOBAaTL CBOMN TEOKpATUYECKNE PEXMMbI B
Typumio. ing 3TOro OHN NpefocTaBnAnNM MoparnbHyto 1 (PUHaAHCOBYHO NOAAEPXKY dyHAa-
MEHTanUCTCKNUM ABMKeHUsM. bonee Toro, aHTUCEKYnApUCTCKoe ABUXEHWE pa3BMBanocb
Mexay TypeLKkumuy rpaxaaHamu 3a rpaHuuen, n Refah, He konebnsck, npyussana nx nocpea-
CTBOM Bnn3KMX el opraHn3aLmii K «CBAILLEHHON BOHEY.

61. CornacHo 3aMeyaHusim NpaBUTENbCTBA, TOT hakT, 4To Typuust SBNAETCS eANHCT-
BEHHOW MyCYNbMaHCKOWN CTpaHoW, rae Obina noctpoeHa nubepanbHas AeMOKpaTus no 3a-
nagHon MoAenu, ctan BO3MOXHbIM TOMbKO 6narogapsi CTpOroMy MpUMEHeHWo NpuHLmna
cekynsipuama. 3alimTa cBeTCKoro rocyaapctsa B Typumn 6bina CywecTBeHHbIM YCroBrEM
Npy NPUHATUM KOHBEHLMW. B CBA3M C 3TM NpaBUTENLCTBO YKa3aro, YTo NONUTUYECKUIA nc-
nam, X0Tb 1 ABMAETCS TEPMUMbIM MO OTHOLLEHWIO K APYTMM PENUTUAM, HUKOTAA He MPOSBASN
Ha NPOTSXKEHUN MCTOPUM TaKOW Xe TEPNMMOCTU MO OTHOLLEHWIO K CBOVM, BEPHBIM MY I0-
aam. MonoxeHus Lwapuara, KacaloLlmecs NoMUMO ApYrux BOMPOCOB CTaTyCa XEHLUMHBbI,
YronoBHOIO NpaBsa W TeNecHOro HakasaHus B ka4ecTBe YronoBHOMO HakasaHus, He Bbinu co-
BMECTWMbI C KOHBEHLMEW.

62. MNpaBnTenbCTBO 3a8BUMO, YTO, CTOSKHYBLUMCb C PUCKOM, KOTOPbIA HeceT B cebe
NONMUTUYECKUIA UCraM ANst AeMOKpaTUYECKOro pexuma, OCHOBaHHOIO Ha nNpaBax YernoBeka,
3TOT PeXnM ObINn BbIHYXAEH NPUHSATL Mepbl, HeO6XoANMbIE AN CBOEN 3aLnTbl. «BOoMHCT-
BeHHas (6oeBas) AemMokpaTusi» unu, ApyrvmMm crioBamu, AeMokpaTnyeckas cuctema, KoTto-
past 3awmaeT cebs oT APYrMX NONUTUHECKUX ABVKEHWI, MbITAIOLLMXCS €€ YHUUTOXUTb, PO-
aunack B pesynbTare onbiTa, npuobpeTeHHoro epmannen n Utannen mexay BoHamu ¢
aLLN3MOM ¥ HaLMOHaN-CoLMann3mMom — ABYMS ABVKEHUAMU, NpULLEALLMMM K BNIaCTh No-
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cpeactBom 6oree Unu MeHee cBOGOAHLIX BbIGOPOB. CornacHo 3asiBNeHnsm NpaBUTenbCT-
Ba, BOMHCTBEHHAs AeMokpaTus TpebyeT CyLecTBOBaHUS NOMUTUYECKUX NapTuii Kak rnas-
HOro [JeNncTBylllero nuua, Ans Toro 4Tobbl Moka3aTb BEPHOCTb [AeMOKpaTU4eCKUM
NpUHUMNamM 1, COOTBETCTBEHHO, NMPUHLMNY cekynsipuama. KoHuenuusi BOMHCTBEHHOM AeMo-
KpaTum 1 BO3MOXHOCTb NOAABEHUS NMONUTUYECKUX NAPTUI, 3110yNoTpebnsoLLmnx cBo6oaoim
06beanHeHUI, Obiny 3anmcaHbl B KOHCTUTYLIMSIX €BPOMNENCKUX rocyaapcTB (Hanpumep, Cta-
Tbs 18 1 npeaBaputensHas Ctatbsa Xl UtanbsaHckon KoHctutyummn, n Ctatea 9§26 18 n
Cratbsa 21 § 2 OcHoBHoro 3akoHa 'epmaHum). 3Ta TeHaeHUMs Obina Takke NOATBEPXAEHA
pesontounen EBponernickoro napnaMmeHTa 0 KOHCTUTYLIMOHHOM CTaTyce eBPONencKUx nonm-
Trudecknx naptun ot 10 gekabps 1996 r., cormacHo KOTOpOW NporpaMma u 4esTeNbHOCTb Mo-
NMTUYECKUX NapTUii JOMMKHBI yBaXaTb AEMOKpaTHio, MpaBa YernoBeka v oyHAaMeHTarnbHble
KOHCTUTYLIMOHHbIE MPUHLMMbI, TAKME Kak BEPXOBEHCTBO NpaBsa, 3akpenneHHble B [loroBope
Coto3a. B nogaepkky CBOEro aprymeHTa npaBuUTENbCTBO Takxe cocrnarnock Ha pelueHue Ko-
MUCCUM, MPU3HaBLUEE HeAOoMyCTUMbIM 3asiBNeHue, nofaHHoe Hemeukol KOMMyHUCTUYe-
ckon naptuen (3asBnenne Ne 250/57, pewwerune ot 20 nionsa 1957 r., ExxerogHuk 1, n. 222).

63. Ccbinasicb Ha BbICTYNIeHWs, caenaHHble HekoTopbiMu U3 nuaepoB Refah n ctas-
LUMe BMoCcneacTBUM NpUYMHaMm pocnycka napTum KoHCTUTYLMOHHBIM cyoMm, [MNpaButenscT-
BO 3asBuUno, 4to Refah nposiBuna «pesko arpeccnBHOe M BOMHCTBEHHOE OTHOLLEHUE K CY-
LLleCTBYtOLLEMY MOPSIAKY» M CUCTEMATUYECKU CTPeMUnach «He AOMyCTUTb ero [OMKHOe
(PYHKLMOHUPOBAHUEY, YTOObI B NMOCMNEACTBUN EM0 YHUYTOXUTb. OCKOPOUTENbHBIE BLICTYM-
NeHns ABNSNNCb NPU3biBaMU K HAPOAHOMY BOCCTaHMIO U UCMONb30BaHMIO CUIbl 1 METOA0B
noAcTpekaTenbCcTBa K NPUMEHEHWI0 aBCOMNTHOrO HAaCUNKUs, XxapakTep1M3oBaBLLEro NoOYH0
«CBSILLIEHHYO BOWHY». [py TakoM NomnoxeHun Aen pocnyck napTum 6bin NpeBEHTUBHOM Me-
pori aAnsa 3awuTbl AeMokpaTtun. MNpaBuTENbCTBO 3asBUIO, YTO AaHHasi Mepa morna Gbina
ObITb NMPUHSATA COBMECTHO C YrONOBHbLIM HakasaHWEM, Ha3HaYeHHbIM TeM NuLaM, KoTopble
caenanu ockopbutenbHble 3asBrneHusl, 6e3 npeabsBNeHNs K HUM OTAEMbHbIX UCKOoB. He-
CMOTPS Ha TO, YTO YNIEHbl NapramMeHTa UMelT UMMYHUTET OT YroNoBHOMO NpecriefoBaHus
3a BbICKa3aHHbIe UMY 3aMeYaHusi B NapriaMeHTe, NonnTUYeCKNe NapTum Tako HEMPUKOCHO-
BEHHOCTM B OTHOLLEHWMN KOHCTUTYLIMOHHOCTU CBOEN AesATENBHOCTM He UMetoT. B 3Tux o6eTo-
ATenbcTBax, pocnyck Refah gorkeH GbITb pACCMOTPEH Kak OCcTpasi HEO6XOAMMOCTb ANs Aa-
NbHEWLLEero CyLecTBOBaHNS AeMOKpaTUN.

(ii) OueHka cyda

64. B paHHOM fene 3ajaya cya CoCTOUT B BbIACHEHMM, Obin nu pocnyck Refah n po-
NONMHUTENbHOE Haka3aHwe, Ha3Ha4YeHHoe ApYrMM UCTLLaM, KOCTPOW 06LLEeCTBEHHOW HEOBXO0-
OVMOCTbIO» U BbINW N 3T Mepbl «NPOMNOPLMOHarbHbI NpecrniegyeMbiM 3aKOHHbIM LiensiM»

65. YTo KacaeTcs cyLecTBOBaHUS «OCTPOI 06LLECTBEHHON HEOBXOANMOCTWY, CYA 3a-
MeTun cHavarna, Yto KOHCTUTYLIMOHHBIV Cy A MOCBATUN 60MbLLUYIO0 YaCTb CBOErO peLUeHns To-
MY, YTO OH OTMETWI CYLLECTBEHHYIO POIib MPUHLIMMNA CEKYNApM3Ma B NOAAEPXKaHUN U 3aLm-
Te pemokpatum B Typumu. CTOpOHbI cOrnacunvcb nepef CyaoM, YTO CEeKynspusm
HeobxoauM Ans 3awmTbl AemMokpaTudeckon cuctemsl B Typumm. OgHako oHW He 6binu co-
rnacHbl C coaepXKaHneMm, TONKOBaHNEM U MPUMEHEHMEM NPUHLIMMA CEKynsipu3mMa.

Ho TonkoBaHue 3TOro npyHUMna, KOTOPOeE NErno B OCHOBY PELLEHUS O POCNyCKe nap-
TUK, BbINO OCHOBAHO, cornacHo KOHCTUTYLIMOHHOMY cyay, Ha 06CTOATENbCTBAxX pasBUTUS
Typeukoro npaea. OH ykasar, 4To TypeLKoe 06LLEeCTBO NPOLUMO Yepes3 TEOKpaTUYECKUIA MO-
NUTUYECKUIA PEXUM, CyLLecTBOBaBLUMIA B OCMaHCKOM UMMNepUn, U 4TO CBETCKUIA pecnybnu-
KaHCKu pexum B Typuum Bbin 0OCHOBaH Nocre Toro, kak Obin MONOoXeH KOHeL, CyLLLeCTBOBaB-
wen Toraa Teokpatun. CnegoBaTenbHO, Cya NpuU3Han Ha AaHHOM dTane uM3ydyeHus aena,
YTO YCTaHOBMEHWE TeoKpaTU4ECKOro pexnmMa He SBNSeTcs HeBO3MOXHbIM B Typuuu, npu-
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HUMasi BO BHUMAHME €€ HEeLaBHIO UCTOPUIO U TOT hakT, YTO BOMbLUMHCTBO ee Hacene-
HWUS — MycyrnbMaHe.

66. Bonpoc, cTaBwuini Mexay CTOpoHaMu, 3aknioyaeTcs B TOM, sBnsnacb nu Refah
KLEHTPOM aHTUCEKYNSIPUCTCKON OeATENbHOCTUY, MONUTUYECKOW FPYNMnon, CTPEMUBLLIENCS K
YCTaHOBIIEHMIO TEOKPATUYECKOrO pexmuma.

67. Cyn 3ameTun B CBA3M C 3TUM, YTO Refah Gbina pacnyLieHa B CBA3M C NONUTUYECKM-
MU 3asiBNEHMSIMU U 3aMeYvaHnsMK1, caenaHHbIMY ee npeaceaartenemM u ApyruMu YneHamu.
Ee ycTpoicTBO 1 nporpamma He urpanv HUKakon ponu B NpUHATUM 3Toro pelueHust. Kak u
HaluoHanbHble Bnactu, cya 6yaeT B AanbHelLLIeM OCHOBbIBaTb CBO OLEHKY HEOOXOAMMO-
CTV BMeLLaTeNbCTBa, No NoBOAY KOTOpOoro Obina nogaHa xxanoba, Ha paccMmaTpuBaeMbix 3a-
MEeYaHUSX U MOSIMTUYECKNX 3asiBIIEHUSIX.

68. Cyn ykasan, 4To OCHOBaHWs Ans pocrycka NapTum, UCNofb30BaHHble MMaBHbIM ro-
cyAapcTBeHHbIM 06BUHUTENEM B KaccauyoHHOM cye, U OCHOBaHUs!, Ha KOTOPbIE CChinarncs
KOHCTUTYUMOHHBIV Cya ANns AokasaTenbCTBa HapyLLeHus napTuen Refah npuHuuna cekynsi-
pu3ma, MOXXHO pasfennTb Ha TPU rMaBHbIX kaTeropum: 1) ocHoBaHuMs, no koTopbiM Refah 06-
BMHSINacb B TOM, YTO OHa HaMepeBanacb WCMonb3oBaTh NPUHLMM NOpanu3mMa npaBoBoW
cuUCTEMbl ANs BBEAEHUS OUCKPMMUHALMKU MO MOTUBAM PENUIMO3HOM NPUHALIIEXHOCTY;
2) ocHOBaHMs1, No KOTopbiM Refah 06BMHANACH B TOM, YTO OHa XOTera NPYMEHUTb 3aKOH Lua-
puarta Kk MycynbMaHCKOMY 06LLEeCTBY; 3) OCHOBaHMS, KOTOpble 6a3mpoBanvcb Ha 3asiBNeHn-
sIX, COenaHHbIX nuaepamMu Refah B OTHOLLIEHMM XXnxaaa «CBSALLEHHON BOVHbI» Kak NONUTU-
yeckoro metogda. Cya, TakuMm ob6pa3oM, MOXET OrpaHWYMTb CBOE WCCrefoBaHue 3TUMU
TpeMs rpynnamu apryMmeHToB, KoTopble 6binm noaaepaHsl KOHCTUTYLIMOHHBIM CyA0M.

69. B nogaep»xky nepBon rpynnbl OCHOBaHMUIM pOCnycka, kacalLLencs npeaoxXeHHOro
nniopanuaMa npaBoBbIX CUCTEM, KOHCTUTYLMOHHBIN CyA NPYBEN HECKONbKO 3asiBMEeHuHN,
caenanHbix uctuom N. Erbacan, npefcenatenem Refah, KoTopbiii cka3an B CBOEM BbICTYM-
neHun ot 23 mapTa 1993 r.: «[JomMKHO CyLLLEeCTBOBAaTb HECKOMbKO MPaBOBbIX CUCTEM. .. Bonee
TOro, Tak Bcerga obCcTosANo Aeno Ha NPoTsKeHUW Halen uctopuu. CyliecTBoBanu pasnmy-
Hble PENUIMO3HbIE ABUXEHMUS. KaxabIl Xnn CornacHo 3akoHaMm CBOEN OpraHu3aLmu, Tak 4to
BCE XUNn B Mupe... Mbl JOMMKHbI 0CBOOOAUTL afMUHMCTPALIMIO OT LieHTpanuama. Focygap-
CTBO, KOTOPOE Bbl YCTAHOBUIN, SIBNSIETCS penpeccuBHbIM... Bbl He fjaeTe cBoboabl BbIOU-
paTb cBOA 3aKOHOBY» . KOHCTUTYLIMOHHBIV CyA 3asiBuUr, YTo HamepeHue Refah 3akntoyanoch B
ToM, YTOObI BBECTU B TypLMM NOPanu3mM npaBoBbIX CUCTEM, Gnarogapsi KOTopomy obLLe-
CTBO pa3faenunock 6bl HA HECKOMbKO PENUIMO3HbIX ABWKEHUI, KaXabIi MHOUBUA BbIOupan
Obl ABWDKEHME, K KOTOPOMY OH XOTen Obl NpUHaAnexaTb U npaBaMu 1 0093aHHOCTAMN KOTO-
poro oH xoTen 6bl 06nagaTb. KOHCTUTYLIMOHHBIV Cya 3aMeTunn, YTo Takasi cucTema, Ybm uUc-
TOKU nexaT B UCTOpUM 1crama Kak NonmMTU4ecKoro pexuma, bbina 6bl kpaiHe Hebnaronpu-
SATHOW ANs OCO3HaHWS BEPHOCTWU 3akoHodaTenbHOMY M cyaebHomy eamHcTBy. OHa,
HECOMHEHHO, HaHecrna Obl yuiepb cynebHOMY eaNHCTBY, Tak Kak Kaxagoe penurino3Hoe ABu-
)XeHune co3gasarno Obl CBOM cyabl, @ OObIYHBIM CyAaM NPUXOAuIock Obl NPYMEHSITL NPaBo,
oTBevaloLee penurim npeacraoLyx nepes HAMM N, YTO B CBOK o4epenb BbIHYXAano
Obl MX pacKkpbiBaTb CBOK PENUIMO3HYHO NPUHAANEXHOCTb. Takas cucteMa HaHecna Obl Tak-
Xe Bpe 3akoHoAdaTernbHOMY eAMHCTBY, TaK Kak KaXxJoe penurno3Hoe ABmKeHne 6bino Gbl
HaJeneHo BNacTbio onpeaensTh, KakMe 3aKoHbl LOIMKHbI MPUMEHSATLCS K €€ YreHaMm.

70. Kak n npaBMTeNbCTBO, CYA CHMTAET, YTO NpeaoxeHne Refah o BBeaeHu nnopa-
nv3ma Ansi NpaBoBbIX CUCTEM MOMOXMIO Gbl HAYano B MPaBOOTHOLLEHMWSIX MO pasrpaHuye-
HWIO MHAVBUAOB HA OCHOBAHWUW PENUIMO3HOM NPUHAAMEXHOCTH, pacnpeaenuro 6bl Bcex no
KaTeropusiM B COOTBETCTBMU C PENUMMO3HBbIMU YOEXOAEHNAMY, B CBSI3U C YEM npaBa 1 CBO6O-
Obl NpeaocTaBnanuck 6bl He kak UHAMBUAY, @ B COOTBETCTBUU C NPUHAANEXHOCTBIO K Kako-
My-MB0 Penurno3HOMy ABUXEHUIO.
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Cyqa npyaepXxvnBaeTcs MHEeHWS, YTO Takas coumanbHas MOAENb He MOXET paccMaTpu-
BaTbCA Kak COOTBETCTBYIOLLAA CMCTEME KOHBEHLMM MO ABYM NPUYMHAM.

Bo-nepBbix, ¢ ponbio rocyaapcTBa kak rapaHta uHavBuayanbHbelX npae 1 ceobon u
HecnpucTpacTHOro opraHusaTopa npotecca UCnoBeAaHNs MoAbBMIU Pa3HbIX PENUrUA 1 Be-
pPOBaHM B AEMOKpPATUYECKOM 06LLecTBe Obino Gbl MOKOHYEHO, Tak Kak MoasM NpuULLNOCh
6bl NOAYNHATLCSA HE MpaBuaM, yCTaHOBMEHHbIM roCcyAapCTBOM, HO CTaTUYHBIM MpaBuiam
3aKoHa, HaBsA3aHHOro onpeAeneHHo penurnei. Ho y rocyaapctea ectb npsmas obs3aH-
HOCTb rapaHTMpPOBaTb BO3MOXHOCTb MCMOMb30BaHNSt BCEMW NULAMMN NOJ, ero lopucamkumen
cBoux npaB ¥ cBobon, rapaHTMpOBaHHbIX KOHBeHLUMeN (cM. mutatis mutandis, peweHue
Airey v. Ireland om 9 okmsabpsi 1979 a., cepusi A Ne 32, c. 32, § 25).

Bo-BTOpbIX, Takas cuctema, HECOMHEHHO, HapyLuuna 6bl NPUHLMN HEAUCKPYMUHALIMN
Mexay VHAMBUAAMU B OTHOLLEHWUN OCYLLIECTBIEHNS MU CBOMX NMYBMYHbLIX cBOGOA, YTO AB-
nAeTca OAHVMM M3 NPUHLMMOB AeMOoKpaTun. PasnnyHoe oTHOLLeHWe K MHaMB1aaM B obnac-
TSIX YaCTHOrO 1 NyGNMYHOro Npaea Ha OCHOBAHWUM UX BEPOWCTNIOBEAAHNS, OYEBULHO, HE MO-
KeT OblTb OMpaBOaHO KOHBEHUMEN, a B 4acTHOCTM, cTaTben 14, koTopas 3anpeluaer
AVCKpUMUHaUMIo. Takoe pasnuyne B obpaLleHnn He MoXeT obecneunTs cnpaBeanuBbiv 6a-
nNaHc Mexay NpaBoM onpeaenieHHbIX PeMrMo3HbIX FPYnM Ha OCYLLECTBNEHVE YNPaBReHns,
COrfacHoO CBOUM MpaBuiiamu, U MHTepecammn obliecTBa B LeNOM, KOTOPOe A0MKHO BbiTh
OCHOBaHO Ha MUpe 1 TEPNMMOCTN MEXAY Pa3nnYHbIMU PENUTUAMU U BEPOBAHNSAMU (CM. mMu-
tatis mutandis, pewerue om 23 utons 1968 2. no deny «Belgian linguistic», cepusi A Ne 6,
c. 33-35, § 9 u 10, u peweHue o deny Abdulaziz, Cabales and Balkandali v. United King-
dom, cepusi A Ne 94, c. 35-36, § 72).

71. Yto kacaeTcsa BTOpOW rpynrbl OCHOBaHWUIA pocrnycka, To KOHCTUTYLMOHHbIN cyf 06-
Hapyxwn, 4yto Refah HamepeBanacb BBeCTU LiapuaT (MCnamckoe NpaBo) B Ka4ecTBe 0ObIY4-
HOro npaBsa 1 3aKoHa, NPUMEHNMOTO K MyCyrbMaHckol obLwmHe. Cya nocTaHoBWI, YTO Lwa-
pvat ABNseTCa aHTUTE3NCOM AeMOKPaTUK, YTO OH OCHOBAH Ha AOrMaTUYECKNX LIEHHOCTSAX W
ABNSIETCS NPOTUBOMOSOXHBIM 34PaBOMY CMbICIY U KOHLLENLMK CBOBOABI, HE3aBUCUMOCTU 1
naeanbHOMy YernoBeyecTBY, OCHOBAaHHOMY Ha Hayke. HekoTopble ny6nuyHble BbICTyne-
HWS, caenaHHble Temn YneHamn Refah, Ha koTopble cebinanca KOHCTUTYLMOHHBIN cyA, OT-
KpbITO MpM3biBanu K pexuMy, oCHoBaHHOMY Ha Liapuwate. Cya oTaenbHO obpaTun BHUMa-
HVWe Ha criefylolume 3amevaHus yneHoB Refah, KoTopble siBHbIM 0OpasoM MokasbiBaoT
HamepeHne yCTaHOBWTb PEXVM, BAOXHOBMEHHbIN LWapuaToMm.

+ B TeneBM3WOHHOM WMHTEPBbLIO, TpaHcnMposasLlueMcs 24 Hosbpsa 1996 r., Hasan
Huseyin Ceylan, uneH napnameHTa npoBuHUMM AHKapa, ckasarn, 4To wapuvaT sBnsi-
eTCs peLleHeM Ans CTpaHsbl.

+ 8 mas 1997 r. Ibrahim Halil Gelik, uneH Refah n napnameHTa ckasan: «A 6yay 6opo-
TbCS 10 KOHLA, YTOObI BBECTU Lapuaty (cM. § 25 BblLwue).

+ Banpene 1994 r. Sevki Yilmaz, uneH napnameHTa, ckasdan: «Bonpoc, koTopbii Bam
3agact Annax, 6yaet cneaytolwmm: «oyemy Bo Bpemsi 6OroxynbHOro pexumMa Bbl
He paboTanu Haj CTPOMTENbLCTBOM UCnamMckoro rocyaapctea? Erbacan u ero apy-
3bSl XOTAT MPVUHECTU UCNam B 3Ty CTpaHy B hopMe NonmuTuyeckon napTun. Mpoky-
pOp NOHSAN 3TO NpeAenbHO AcHO. Ecnim 6bl Bbl MOHANM 3TO Tak Xe, Kak OH, npobnema
6bina Obl peLueHay.

[anee cyn npvBen cnegymolmne 3aMeyaHusi, KOTopble Noapa3ymMeBaloT HamepeHue

nuu, Nx caenasLUKX, yCTAHOBUTb PEXUM, OCHOBaHHbIN Ha Luapuare:

+ 13 anpens 1994 r. N. Erbacan ckasan: «Refah npugeTt K BnacTv U cnpaBeanuBbIi
nopsigok (adil diizen) 6ynet yctaHoBneH» (cMm. § 25 Bbiwe). B BbicTynneHun ot
7 mast 1996 r. OH BOCXBansn «Tex, KTo BHEC 3HAYUTENbHbIN BKaa B npaBnexHve An-
naxa» (cMm. § 26 BbiLe);
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+ B anpene 1994 r. Sevki Yilmaz, uneH napnameHTa npoBuHLuun Pr3e, npeanoxun,
4TOObI NPaBOBEPHbIE «NPU3BANN K OTBETCTBEHHOCTM TEX, KTO MOBEPHYICS CMMHOW K
3anoBeasm KopaHa, 1 Tex, KTo nuaeT nocraHHuka Annaxa Bnactv B CTpaHe», u
3asBun, 4T0 «ToNbko 39% npuHumnos KopaHa npumeHsitoTca B aTon cTpaHe. lWectb
TbICAY NATLCOT CTUXOB ObINM Mon4ya 3abbiThl...» OH NPOAOCIKUN: «YCrnoBue, KOTo-
poe Hy>HO cOBMCTU Nepes MONUTBOM, 3TO UCnammnsaunst Bnactu. Annax ckasan,
4YTO «nepes Me4veTbto, NyTb BNacTu AOMKEH OblTb MyCYNIbMAHCKUM...» (CM. BblLle
§ 25);

- Bo Bpewmsa nanomHunyecta B 1993 r. Ahmet Tekdal ckasan: «Ecnu nogu... Hego-
CTaTOYHO CTaparTCs, YTOObl OCYLLECTBUTL HacTynneHue «hak nizami» (cnpasep-
NMBOro nopsiika Unm 60XXbero Nopsigka)... OoHWM ByayT cYMTaTbCS BEPOOTCTYMNHMKA-
MW 1 BMOCNeACTBAN UCHE3HYT... OHU CMOTYT AaTb OTYET nepen camumu cobow u
Annaxom, Tak kak OHM HeJOCTaTOYHO paboTanu Hag ycTaHoBneHueMm «hak nizami».

72. Kak u KOHCTUTYLIMOHHBIV CyA, CyA CHMTaeT, YTO Lapuart, KOTOpbI BEPHO OTpaxaeT
[0rMbl 1 6OXXeCTBEHHbIE MPaBuUNa, yCTaHOBIIEHHbIE PENUTMEN, ABMNAETCA CTabUMbHbLIM U He-
M3MeEHHbIM. Taknum nNpuHLMNam, Kak nriopanvam B NonmMTUYecKon cepe 1 NoCTosIHHas 3BO-
ntoums obLecTBeHHbIX CBO6OA, HET MecTa B Wwapuate. Cya 3ameTur, 4To BCe 0cKopbuTenb-
Hble 3asiBMeHus], CCbiNaloLlMecs Ha yCTaHOBMEHWE LlapuaTa, ecrnm YutaTb UX BMECTE, C
TPYAOM MOXHO MPUMUPUTL € hyHAAMEHTaNbHbIMU NPUHLMNAMN 4EMOKPATUN, MONOXEHHbI-
MU B OCHOBY KOHBEHLIMU. TsHKENo NpoBO3rnacuTb yBaXKeHUe K JEMOKpaTUK 1 npaBam 4esno-
BeKa U B TO Xe BpeMsi NMOAAEPKMBaTb PEXUM, OCHOBaHHbLIN Ha LwapuaTte, KOTOpbI SBHbIM
obpa3om pacxoauTcs C LLEHHOCTSIMU KOHBEHLIMU, OCOBEHHO B OTHOLLEHUM 3aKOHHOTO CTaTy-
Ca XEHLLVHbI U ee Ponu B YaCTHOMN M 0BLLECTBEHHOM XN3HU B COOTBETCTBUM C PENUMMO3HbI-
MU MpuHUMnamu. B gononHeHve k 3TOMy, 3asiBNEHMWsl, KacaloLlMecs XenaHusi OCHOBaTb
«CrnpaBeasnBbIV NOPSAOK», UMK «MOPSIAOK NPaBOCYANSA», UNN «BOXMIA MOPSIAOKY», MPU NPOo-
YTEHUU UX B KOHTEKCTE BbICTYMNMEHWI, HECMOTPS Ha Pa3nnYHOE NX TONKOBaHUE, MMEIOT 06-
WA 3HaMeHaTenb B BUAE PENUMMO3HbIX U GOXXEeCTBEHHLIX NPaBui B KaYeCcTBe onpeaene-
HWUA MONMUTUYECKOrO PEXUMa, nponaraHaMpyemMoro BbicTynawwumu. o MHeHuo cyaa,
nonuTuyeckas NnapTms, Ybu AENCTBUS HanpaBneHbl HA BBEAEHUS LLapuaTta B rocyAapCTBeH-
HOW MapTUK, COrMacHO KOHBEHLMK, C TPYAOM MOXHO Ha3BaTb 06beanHEeHEeM, COOTBETCTBY-
IOLLMM AEeMOKPATUYECKUM naeanam, nexalimm B OCHOBE KOHBEHLMN.

73. Cyq Takke nonaraet, Y4TO NonuMTUYecKMe 3asaBreHus nuaepoB Refah, B3saTble OT-
OenbHO, 0COOEHHO MO BONPOCaM HOLLEHWUSt MICNIaMCKUX LWarnemn n opraHnsauum paboumx va-
COB B Ny6MYHOM CEKTOPE C Y4ETOM BPpEMEHM A1 MOIUTBbI, U HEKOTOPbIE UX AENCTBUS, Ta-
KMe Kak BM3WT SBMSIBLUETOCA B TO BPeMsi MUHMUCTPOM toctuumm, Mr. Kazan k uneHy ero
napTUM NoACcTpeKaTenbCKon 310601 Mo MOTUBaAM PENUIMO3HOWN OUCKPUMUHALMM UK NpK-
eM, AaHHbI Mr. Erbakan, paznuyHbIx NCNaMUCTCKUX ABWXEHWUIA HE HECYT B cebe HemeareH-
HYIO OMaCHOCTb ANsl CeKynspucTckoro pexuma B Typuuun. OgHako cyn HaxoouT O0BOAbI
npaBuTenbcTBa yoeanTensHeIMU B TOM, YTO 3TU AENCTBUS U MONUTUYECKNE 3asiBNEHNS CO-
OTBETCTBOBANM CKPbITOW Lienn yCTaHOBUTb NOMMTUYECKUIA PEXUM LuapuarTa.

74. TpeTbs kKaTeropuss OCHOBaHU AnNst pocrnycka NapTum, NCNosb3oBaHHbIX KOHCTU-
TYUMOHHbBIM Cy4OM, COCTOUT U3 yNOMUHaHWUI onpeaerneHHbIMy YnieHamu Refah koHuenummn
oKuxaga — «CBSILLLEHHOW BOWMHBIY», KOTOpasi AOMKHA BECTUCh, NOKa HE HACTYNUT MOSTHOe
rocnoAcTBo ucrnama B obuiectee. Cya 3ameTus, YTO HEKOTOPbLIMU BbICTYNaKLWUMK Yne-
Hamu Refah vcnonb3oBanock ABYCMbICIIEHHAs TEPMUHOINOINMS KacaTenbHO MeToAa Ao-
CTWXEHUS MONUTUYECKOM BNacTu. XoTs CyA He ocnapuBaeT, YTo Refah 4o cyux nop ncnonb-
30Barna TONbKO NErMTUMHbIE CNOCOObLI 4OCTUXKEHUS MONUTUYECKMX LieNel, B OCKOpOUTEnb-
HbIX 3asIBMIEHUsIX €e nuaepbl HaMekanu Ha BO3MOXXHOCTb WCMOSb30BaHUS CUMbl AMiS
npeoaoneHns pasnuyHblX nperpag B nonmTuyeckoM Kypce Refah onsa nonyyeHus v yaep-
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XaHusi BnacTu (CM. OTpbIBKK, NpuBeAeHHble B § 25 n 26 Bbiwe). Cya yuntbiBaeT 3aMmeva-
HUSI coenaHHble:
+ N. Erbakan 13 anpensi 1994 r. no Bonpocy, 6yaeTt nv Bnactb Nofly4eHa MUPHbIM MNy-
TEeM UNV Npy NomoLLy Hacunust (6yayT N NepeMeHbl CBSI3aHbl C MPONUTUEM KPOBU
Unmn HeT);
+  Sevki Yilmaz B anpene 1994 r. kacaTenbHO ero TONKOBaHWUs A)Xmxaga n BO3MOXKHO-
CTW BOOPYXXEHUSI MyCyTfbMaH nocre nonyyeHus BNacTu;
+ Hasan Hiseyin Ceylan 14 mapta 1992 r. ockop6nisin 1 yrpoxarn CTOPOHHUKaM pe-
»XMMa no 3anagHov Moaenu;

+  Sukru Karatepe 10 gekabps 1996 r. an coBeT BepyOLLMM NOAAEPXKNBATL B CBOMX

cepAuax 3aTaeHHyH BpaXay U HEHaBUCTb;

+ lbrahim Halil Gelik 8 masi 1997 r. cka3an, 4To xo4eT, 4TOObI Tekna KpoBb, ECMN 3TO

TpebyeTcs, YTOObl HE AONYCTUTL 3aKPbITUE TEONOMMYECKUX KOMNEMKEN.

HecmoTpsi Ha To 4TO Nuaepbl Refah B npaBUTENbCTBEHHbIX JOKYMEHTaxX He Npu3sbiBa-
1N K UCMOSb30BAHMIO CUMbl Y HACUIUS, OHW HE NMPEANPUHANY AOJMKHbIX LWaros, 4Tobbl ycTa-
HOBWTb AUCTaHLMIO OT TeX YneHoB Refah, koTopble My6nMyHO ofo6psnm BO3MOXHOCTb Mpu-
MEHEHMS CUSbl MO OTHOLLUEHMI0 K MOonuTMKam, UM npoTuBocToawmM. Jluaepsl Refah He
nonbITanucb paccesiTb HEICHOCTb 3TUX YTBEPXKAEHUI 0 BO3MOXHOCTU OOpaLLeHusi K Hacu-
NbCTBEHHbIM MeToAaM AN NONyYeHUs 1 YaepxaHus Bnactu (cM. mutatis mutandis, pewe-
Hue Zana v. Turkey om 25 Hosibpsi 1997 2., Omuemsi 1997-VIl, c. 2549, § 58).

75. Cypn Takke 06paTun BHUMaHue Ha To, YTo 3aMeyaHus, caenaHHble Hasan Hiseyin
Ceylan, uneHom napnameHTa NPoBUHLIMKN AHKapa, B CBOeM BbICTynneHun 14 mapta 1993 r.,
BMAEO03annCcb KOTOPOro Obina nokasaHa B MECTHbIX OTAeNneHunsx Refah, BoisBunu riny6okyro
HEHaBWCTb K MPOTUBHMKaM Mcriamckoro pexuma. Cya nonaraeT B CBA3M C 3TUM, YTO, KOraa
noBefeHne OXOAUT 10 BbICOKOrO YPOBHS OCKOPONeHWs 1 CTaHOBUTCS BrIM3KMM OTpULIaHNIO
cBobOAbl BepoucnoBeaHus Ans Apyrux, OHO TepSieT NPaBo Ha TepnMOocTb obLiecTBa (CM.
mutatis mutandis, peweHue Otto-Preminger-Institut v. Austria om 20 ceHmsibpsi 1994 e., ce-
pusi A Ne 295-A, c. 17-18, § 47).

76. Cya He MOXeT NPUHATb apryMeHTbl UCTLA O TOM, YTO 3amMeyYaHus, NCMONb30BaH-
Hble B Ka4eCcTBe OCHOBaHWI Ans pocnycka Refah, 6biny BbipBaHbl U3 KOHTEKCTA U ObInn He-
nocregoBaTenbHbIMY ¥ NPOTUBOPEYaLLMMuU Apyr Apyry. Hanpotus, paccmaTpuBaemble no-
NUTUYECKUE YTBEPXOEHUS, B3siTble BMECTe, NnokasblBaloT HamepeHue Refah o BBegeHUn
nnopannama npaBoBbIX CUCTEM, AUCKPUMUHALMN MEXAY WHOAWBMAAMU Ha OCHOBAHUM UX
PenUrMo3HbIX yoexxaeHni, CyLecTBOBaHUN pasHbIX PeNUIMO3HbIX NpaBui AN KaXaow pe-
NUIMO3HOM OBLLMHBI, MPUMEHEHUN LWapuaTta Anst 6onblNHCTBA MyCYIbMaHCKOro Hacerne-
HWS CTpaHbl U/Mnn NpuM3HaHus ero obbl4HbIM NpaBoM. B JononHeHve K aToMy cknagpiBaeTcs
BrieyatneHue, 4to Refah He nckno4vana BO3MOXHOCTb NMPUMEHEHUS CUTTbI B ONPeAeNeHHbIX
obcToATENbCTBAX ANA NPOTUBOCTOSIHUSA ONpeAeneHHbIM NOMUTUYECKUM nNporpaMmMamM unm
Ons nonyvyeHus v yaepxanus snactu. Cya cuntaeT, YTo Takoe BuAeHue obLLecTBa OCHoBa-
HO Ha MCNaMWUCTCKOM TEOKPaTUYECKOM peXuUMe, KOTopble yXKe UMen Mecto B uctopum Ty-
peLkoro npasa. B cooTBETCTBMM C 3TUM CyA 3aKMo4aeT, YTO OCKOPOUTENbHbIE 3aMeYaHns 1
nonuTUyYeckme 3asBreHus nuaepoB Refah chopMUpyOT LEenbHY0 KapTUHY UM JaloT siCHOe
npeacTaBneHne o To MOAenu rocygapctaa u obLecTsa, KOTOpyLo npeanaraeT BBecTu Re-
fah Ha OCHOBaHWW PenUrmo3HbIX NpaBur.

77. Nanee cyn nonaraeT, 4To nonutuyeckue uenu Refah 6binu He TeopeTUYecKUMU,
HW UINIO30PHBIMU, HO AOCTMKMMbBIMU M0 ABYM NpuunHam. MNepBasi cBsidaHa ¢ BNusiHeM Re-
fah kak NONUTUYECKON NAPTUM U €€ LLIAHCaMW MOJyYUTb BMacTb, YTO SIBMSIETCS €AUHCTBEH-
HOW BO3MOXHOCTbIO Ans Refah coepxatb cBom 06eLanus. Bo Bpemsi pocnycka Refah oHa
pacnonarana 157 yneHamu napnameHTa v 3aHMmMana noJtu Tpetb bonbLuon Typeukon Ha-
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LiMoHarnbHom accambnen. BeICTynneHust u nonuTuyeckne yTBEpXXAEHUS, Nexallye B OCHOBE
pocnycka napTum KOHCTUTYLIMOHHBIM cyioM, AaTupoBaHbl nepuoaom (1993-1997 rr.), kor-
na Refah pocTurna cyliecTBEeHHbIX pe3ynbTaToB B OOLUMX U MECTHbIX Bblbopax 1 6bina
6nu13ka kK Bnactu. Bropas npuynHa 3aknio4aeTcsi B TOM, YTO B MPOLLIIOM MOMUTUYECKUM ABU-
XEHVAM, OCHOBaHHbIM Ha PENUrMo3HoM dyHAaMeHTanm3me, yaaBanoch 3axBaTuTb Monm-
TUYECKYI0 BNacTb U YCTAHOBUTb Ty COLManbHYI0 MOAENb, KOTOPYHO OHU NponaraHampoBany.
Takum obpasom, cyd nonaraert, 4To CyLLeCTBOBaHNE pearibHoN BO3MOXHOCTY OCyLLeCTBIe-
HUS MOMUTUYECKUX NnaHoB Refah HECOMHEHHO cAenano onacHOCTb peanu3aunmn 3Tux nna-
HoB Gornee HenocpeaCTBEHHOW U OTYETINBOM.

78. Cypn TaKkke He NpUCOeMHSIETCH K apryMeHTaM UCTLIOB MO NoBoAy Toro, 4YTo Refah
NpUHANa AUCLUMIIMHAPHbIE Mepbl B OTHOLLEHUW YEHOB, KOTOPbIe ObINy NPpU3HaHbI BUHOB-
HbIMW B COBEPLLEHWUN YrOMOBHbIX NMPECTYNIEHNA, N YTO KX 3aMeyaHust Obinu caenaHbl 4o
BbIGOpa UX Ha NONUTUYECKNE JOIHKHOCTM 1 He MoryT GbITb NpunucaHbl Refah. Cyn sameTun,
4YTO, HECMOTPS Ha TO YTO Te NuLa, KoTopble BblNK UcktoYeHbl 3 Refah, nybnuyHo 3awuia-
NN pasnu4YHble CTOPOHbI TEOKPaATUYECKOro pexnMa A0 1 Nocrie ux BbIBopoB, 3TO He Nome-
wano Refah BbICTaBUTb HEKOTOPbIX U3 HIX B KA4eCTBE KaHAWMAATOB Ha BaXHble NyGnnyHbIe
[OIMKHOCTK, TaKve Kak AOMMKHOCTb M3pa KPYMHOro ropoja Unu YneHa napnameHTa, u He me-
wano Refah nokasblBaTb OOHY U3 UX OCKOPOUTENBbHBIX PeYell B MECTHbIX NOApa3AeNneHnsIx
Ans NONUTMYECKOW MOAroTOBKM YIeHOB NapTun. ApXvB NokasbiBaeT, YTO A0 Havana npotie-
[ypbl pocnycka Refah npoTvB nuu, KOTOpble caenany 3Tv BbICTYNIEHNS, He ObiNo NprMeHe-
HO HMKaKUX AUCLMNIIMHAPHBIX CaHKLUMIA BHYTPW NapTum 3a nx ockopbutensHoe nosegeHne n
ny6nuyHble 3asBneHus n 4to Refah HUKorAa He KpUTUKoBana aTu 3asBneHns. MNpu Takom
NoNIoXeHUN Aen cy nonaraeT, YTO PELUEHUst UCKITOYUTD 3TUX ML, U3 NapTum Bbinu NpuHs-
Tbl C Hagexaou nsdexartb pocnycka napTun 1 He GbiNm caenaHbl CBOOOAHO, YTO ABNAETCS
HeobXxoauMbIM ANs NPU3HaHMA UX KOHBeHUmMen cornacHo Ctatbe 11 (cM. mutatis mutandis,
Freedom and Democracy Party (OZDER) v. Turkey [GC], Ne 23885/94, § 26, Eeponelickasi
KOH8eHYus ro npasam venoseka 1999-VII).

79. YT0 KacaeTcsa aprymMeHTOB UCTLOB NO NOBOAY TOro, 4YTo nuaepbl Refah He npecne-
[oBanuncb B cyaebHOM nopsake v He Obinn OCyXXAeHbl, CyA 3aMeTun, YTo AeNCTBUSA, Hapy-
LatoLme NpUHUMN cekynapusma, 6onee He SBNSIOTCA Haka3yeMbIMU MPECTYMNEHUsSMN B
Typumn. Takxke U3BeCTHO, YTO Refah BbICTynana NpoOTUB YroflOBHOTO Haka3aHUs 3a Takue
pevicteua. Cyg 3ameTun B €BA3M € 3TuM, 4To N. Erbakan sicHo Bbipasun nosuumnio Refah Ha
napTuiHon koHdepeHumn 10 okTabps 1993 r. NPOTVB YronoBHbLIX CaHKLWIA, KOTOpble Aena-
NV Takne JenCTBUS YrofIoBHO HaKa3yeMbIM, KOra OH ckasarn: «Korga Mbl 6binv B npaBute-
nbcTBe, 4 roga npecnosyTas Ctatbst 163 Kopgekca 06BuHeHus (MbITkM) HUKOrAa He npyume-
HANack MO OTHOLLEHMIO K KakoMy-nnbo pebeHKy B aTol cTpaHe». Mo MHeHuto cyaa, UCTLbl
He MOryT BbIBOAWTb apryMeHTbl U3 TOro (akTta, 4to nuaepbl Refah HUkorga He Gbinm ocyx-
AeHbl 3a kakne-nmbo AenCTBUS, HapyLLalLLMe NPUHLMI CEKynaApusma, Koraa Takve OencT-
BVS He ABNSANUCh Gonee HakazyeMbIMy NPecTynneHnsmMmn B Typumm, K YeMy UCTLIbI caMu pa-
Hee MpusbiBany M 3a YTO OHM BLICTYNanuW BO BpeMs M3MEHEHWs 3akoHa (cMm. mutatis
mutandis, peweHue Pine Valley Developments Ltd. and Others v. Lreland om 29 Hosi6psi
1991 2., cepus A Ne 222, c. 21-22, § 47, v peweHue Kolompar v. Belgium om 24 ceHmsi6psi
1992 2., cepus A Ne 235-C, c. 54, § 32).

80. YTo KacaeTcst apryMeHTOB UCTLIOB O TOM, 4YTO Refah He npeanarana pedopmbl Ty-
PELKON KOHCTUTYLIMM HU B CBOEM cTaTyTe, HY B Nporpamme, COCTaBMEHHOW COBMECTHO C
napTHepom B koanuuuu, naptuen MictuiHoro nytu (Dogru Yol), cyn cHoBa NOBTOPWII, YTO HE
MOXET BbITb UCKMIOYEHa BO3MOXHOCTb, YTO NpOrpamMmma nonmMTUYeckoi NapTn MOXeT CKpbl-
BaTb LeNM Y HaMepEeHUs, OTNIMYHbIE OT NPOBO3rNaLleHHbIX. YTobbl ybeautcs, 4To 3710 He
Tak, HeobX0AMMO CPaBHUTL COAEPXKUMOE NPorpamMmMbl C AEACTBUSMU NapTUK U NO3ULIMEN,
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KOTOPYIO OHa OTCTamBaeT (CM. paHee npusedeHHoe peweHue United Communist Party and
Others v. Turkey, c. 27, § 58). B HacTosILLee BpeMsi UMEHHO NybrnYyHbIe 3asiBNEeHNS 1 Nonu-
TUYecKNe YTBEpPXOEHUs, caenaHHble nuaepamv Refah nokasanu Lenu u HamepeHust ux
napTuu, KoTopble He Bbinn 3anucaHbl B ee cTaTyTe (CM. mutatis mutandis, paHee rnpusedeH-
Hoe peweHue Socialist Party and Others v. Turkey, c. 1257-1258, § 48). Bonee Toro, HeBO3-
MOXHO BbINo oXmnaaTh, YTO Refah BKMOUUT aHTUCEKYNSIPUCTCKUE LEeNn B CBOK 06beanHEeH-
Hyl0 nporpaMMmy. OTO SBMSANOCb KOMMPOMWUCCOM, [OCTUFHYTbIM COBMECTHO C
NpaBOLEHTPUCTCKON NapTUEN.

81. CnepoBaternbHO, CyJ CYUTAET, YTO HaKkasaHue, KOTOPOMYy Bbinn NoaBEpPrHyThl UCT-
Libl, MOXXHO pa3yMHO CYMTaTb «OCTPON CoLManbHOM HEOBXOAUMOCTLIO», TaK kak nuaepbl Re-
fah non npefnorom nepeonpeaeneHns NpuHLMNa cekynspuama o6bsBUNM 0 CBOMX Hame-
pPEHUAX YCTaAHOBMEHWUS MntopanvaMa MpaBOBbIX CUCTEM M BBEOEHWSI MCraMCKoro npasa
(wapwaT) ¥ 3aHSANN HEeYETKYH NO3ULMI0 MO NOBOAY NMPUMEHEHUSI CUMbl ANS MOMYyYEHUS U
yaepxanusi Bnactu. Cya npuaepxnuBaeTcst MHEHUS!, YTO, HECMOTPSI Ha TO YTO rpaHuLLbl Aen-
CTBUS rocyaapcTaa npy pacCMOTPEHUM BOMPOCa O POCMyCKe NapTUM AOSKHbI ObITb BECbMa
Y3KMMWU, TaK Kak NopanuamM naen n napTumn SBnsaeTcs HeOTbEMITEMON YacTbo 4EMOKPATUK,
rocyjapCcTBO MOXeT NpefoTBpaTUTb MCMOMHEHWE MONMTUYECKOTO Kypca, KOTOpbI Heco-
BMECTVM C MOSOXEHUSIMU KOHBEHLIMK, NOKa HEe CAienaHa nornbiTka ero ocyLeCTBIEeHUs Ye-
pe3 KOHKPEeTHbIE Laru, KoTopble MOrfv 6bl HAPYLUUTL MUP FPaXaaH 1 AeMoKpaTU4eckuin pe-
XUM CTPaHbI.

82. OcTaeTcs onpeaenuTb, 6bIMo N BMeLLaTenbCTBO NPONopLUMoHansHo npecneaye-
MbIM 3aKOHHbIM LiensiM. Cy paHee NoCTaHOBUI1, YTO POCMYCK MOMNUTUYECKON NapTnM COBMeE-
CTHO C BPEMEHHbIM 3anpeToMm nuaepam Refah ocyllecTBNSATb NOMUTUYECKYD AesiTernb-
HOCTb ObINIM CYpPOBLIMU MEpPamu 1 YTO Takue Mepbl MOTYT MPUMEHSITLCS TONbKO B CaMbIX
cepbesHbIX criyyasx (cMm. paHee npusedeHHoe peweHue Socialist Party and Others v. Tur-
key, c. 1258, § 51). B HacTosiLLeM aene cyA NoCTaHOBWII, YTO paccMaTprBaemoe BMeLlaTe-
NbCTBO COOTBETCTBOBANIO «OCTPOW coumanbHoi Heobxoammoctuy. CneayeT Takke 3ame-
TUTb, YTO Mocne pocnycka Refah Tonbko NATb YNEHOB NaprameHTa (BKMOYas MCTLOB)
BPEMEHHO NULUMNNCL MECTa B MapriaMeHTe M UX ponu NuAepoB NONUTUYECKON NapTuu.
OcrtanbHble 152 yneHa napnameHTa NPoLoKany HaxoAUTbCA B NapriamMmeHTe U UX NonuTu-
yeckue kapbepbl He nocTpagdanu. Bonee Toro, UCTUbI He yTBepxadanu, 4to Refah u ee une-
Hbl NOTEPMENY 3HaYNTENbHbIE AEHEXHbIE YObITKM B CBA3M C NEPEeBOAOM UX CPEACTB B Ka3Ha-
YernctBo. Cya nonaraeT B CBA3W C 3TWM, YTO NMpPMpOAa 1 CypoBOCTb BMELLATENbCTBA Takke
ABNSOTCS pakTopamMu, KOTOpbIE JOMMKHbI YYUTBLIBATLCS NPU ONpeaeneHny NponopLMoHars-
HOCTW BMellaTenbcTBa (CM., Harnpumep, Stirek v. Turkey (Ne 1) [GC], Ne 26682/95, § 64,
EKIY, 1999-1V).

83. YunTtbiBas y3kue rpaHuLbl AENCTBUIN, 4OCTYMNHbIX HALMOHAMbHLIM BNACTAM MO KOH-
TPOSIO 32 MNOMUTUYECKUMMN MapPTUSIMK, Cy[ CYMTaET, YTO BMELLAaTeNbCTBO HE SBMSNOCH He-
nponopL1oHasbHbIM NpecreayemMblM 3akOHHbIM LiensiM, Tak Kak OHWM 0TBEYanu «oCTpow Co-
LnanbHoON HeobXxoAMMOCTU», U YTO MPUYUHBI, NpUBEAEHHbIe KOHCTUTYLMOHHBIM CyAoM B
Ka4yecTBe OCHOBaHWI Ans pocnycka Refah n BpeMeHHOe nuLeHre UCTLOB onpeaeneHHbIX
NONMUTUYECKUX NPaB SBMSANNCL «CYLLECTBEHHBIMU 1 JOCTATOYHLIMMUY.

84. CnepoBarenbHo, HapyweHus Ctatbun 11 KOHBEHLMU B 3TOM Cryyae He Obino.

VICTOYHMK MHGOpMALmm
//HeopuumanbHbiIvi nepeBos He3aBUCrMOro o6LLeCTBA MpaBOBbIX UCCAEAOBAHMM (MMHCK)
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SOCIALIST PARTY AND OTHERS
(COLUMAAUCTUYECKAA NAPTUS N APYTUE) npotue TYPLIUA

CyaebHoe pelueHne o1 25 mast 1998 r.

KPATKOE HEO®PULIMAABHOE U3AOXEHUE
OBCTOATEABCTB AEAA

A. OcHoBHble ¢paKTbl

Couuanuctuyeckas naptus (Cl1), nepBbin 3asBUTENb, ObINa ocHoBaHa 1 heBpa-
ns 1988 r. n pacnyuieHa B okTsiope 1992 r. peweHnem KoHcTuTyunoHHoro cypa. I'-H
WnxaH Kuput u r-H fory MNepuHyek, BTOpoi u TpeTui 3asaBUTENM, ObINN COOTBETCT-
BEHHO npeacenaTenem v 6bIBLIMM NpeaceaaTenem naptuu. OHM npoxuBatoT B CTam-
oyne.

15 cheBpans 1988 r., yepes ABe Heaenu nocre ocHoBaHUA NnapTun leHepanbHbIN
npokypop o6patuncA B KoHCTUTYUMOHHBLIN cya ¢ TpeboBaHMEM O ee pocnycke,
yTBepXKAas Co CChbINIKaMM Ha NporpamMy nNapTUK, 4TO OHA CTPEMUTCS YCTAaHOBUTL B
cTpaHe AuKTaTypy nponetapuara.

8 pnekabps Toro xe roga KOHCTUTYLMOHHBIN cyA OTKITOHUIN 3anpoc kak Heo6oc-
HOBaHHbIN: MO €ero MHEHWI, NONMUTUYECKUE Lenu napTuu, cpopmMynupoBaHHbie B
nporpamme, He npoTuBopeunnu Kouctutyuum.

14 Hos16pA 1991 r. MleHepanbHbLIM NPOKYpPOp BTOpUYHO obpatuncs B KoHcTuty-
LMOHHBLIN cyA. Ccbinasick Ha ny6onukauum CI u 3asBneHus ee pykoBoauTenein, B ToM
yucne BO BpeMs u3buparenbHOM KamnaHvum no Bbibopam B lNapnamMeHT, OH yTBEPX-
[parn, 4YTto AeATeNnbHOCTb NapTUX HanpaBreHa Ha NoApPbIB TEPPUTOPMATIbHOW LIENOCT-
HOCTM rocyZapcTBa U eAUHCTBA HaLUuu, 4TO ABNAETCA HapylleHneM nATK ctaTen KoH-
cTUTyuMm n Tpex ctaten 3akoHa Ne 2820 (O nonuTUYECKUX NAPTUAX).

B cBoem peweHun ot 10 utonsa 1992 r., ony6nukoBaHHOM 25 okTsi6ps 1992 r.,
KoHcTuTyuMOHHLIN cyn 06bsABUN o pocnycke CIl. 3To noBnekno 3a cobomn ipso jure
koHdmckaumio U nepepadvy mmyuiectsa Cll B KasHauyeicTBo 1 3anpeLieHune ee pyko-
BOAUTENSIM 3aHMMaThb Nl060M NOAOGHbIN NOCT B GyAyLieMm.

B. Pas36upareAbcTBO B KOMUCCUM 10 MPABAM YEAOBEKA

B xano6e 3asaButensa B Komuccuio, nogaHHon 31 gekabps 1992 r., yrBepxnga-
1NoCb, YTO GbINM HapyLeHbl Heckonbko CTaTen KoHBeHUun — 6, 9, 10, 11, B3sATbIE OT-
AenbHO U B coyeTaHum co Ctatbei 14, a Takke Ctatbm 1 1 3 NMpotokona Ne 1. XKanob6a
6blna NpU3HaHa YacTUYHO NPUEMIIeMOMN.

B cBoeM poknage o1 26 Hos16ps 1996 r. Komuccus yctaHoBuna akTbl 1 e AMHOTNacHo
npuLLna K BbIBOAY, YTO:

a) nmeno mecTo HapyLweHne CtaTten 11 KOHBEHUMK;

b) He 6bino HapyweHust CTaTtbu 6 (N. 1) KOHBEHLMU;

C) HeT oTAenbHoro Bonpoca no CtatbsiMm 9 1 10 KOHBEHLUN;

d) HeT HeobGxoAMMOCTY paccMaTpuBaTh OTAENBHO, MMENO N MecTo HapyLueHue CTa-

Tewt 14 n 18 koHBeHunn n Ctatent 1 n 3 MNMpoTokona Ne 1.
Komuceusi nepenana geno B cya 27 sHeaps 1997.
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M3BAEYEHUE N3 CYAEBHOIO PELLUEHUS

BOIMPOCHI NTPABA

l. O npeAnoAaraemMom HapyLieHum ctatbm 11 KOHBeHUUN

24. 3aaBuUTenu yTBepxaanu, 4to pocnyck Counanuctmyeckomn naptum (Cr) u 3a-
npeT ee pyKoBOAUTENAM 3aHMMaTb NoAoOOHbIe NOCThLI B No6on apyron nonutuye-
CKOM MapTMM HapyLuIv uxX npaBo Ha cBoboay accouuauvi, rapaHTupyemoe cra-
Tben 11 KOHBeHUMU, KOTOpasA NpeaycMaTpuBaeT:

«1. Kaxxgplin Yenosek nmeeT NpaBo Ha cBO6OAY MUPHbIX cObpaHuii 1 Ha cBoboay acco-
umauuv ¢ apyrvmu, BKMoYas Nnpaeo cosgaBaTh NpodeccroHanbHble, Co3bl U BCTynaTb B
TakoBble AMNS 3aLUTbl CBONX MHTEPECOB.

2. OcyLecTBneHNe 3TUX NpaB He NOAJSIEXUT HUKaKUM OrpaHn4eHnsM, Kpome TeX, KO-
TOpbl€ YCTAHOBMEHb! 3aKOHOM U KOTOPble HEOOXOAUMbI B AleMOKpaTMieckom obLuecTse B
NHTepecax rocyfapCcTBeHHOW Ge30macHOCTV U OBLLECTBEHHOrO CrOKOMCTBUS, B LIENsiX
npefoTBpalLeHns 6ecnopsakoB U NPecTyniieHnid, oxpaHbl 300POBbS Y HPABCTBEHHOCTM
Vnu 3awuTel Npas 1 ceobop Apyrux nuy. Hactosiwasa ctatbs He NPenAaTCTBYET BBEAEHMIO
3aKOHHbIX OrpaHUYeHUIA Ha OCYLLIECTBIIEHME STUX NpaB NM1LaMu, BXOASLMMN B COCTaB BOO-
PYXXEHHbIX CWM, NONVLMN UM aAMUHUCTPATUBHBLIX OPraHOB roCyAapcTBay.

A. lNMpumenumocTts Crareu 11

1. Ap2ymeHmbl CrmopoH

a) 3aseumenu

3asBuTenn yTBepxaanu, 4To NonmuTnuyeckne napTum, HECOMHEHHO, NoAnaaatoT Nnog
nencteme Ctatbn 11.

b) lNpasumenscmeo

26. B cBoeM MemopaHayme npaBuTenbCcTBO yTBepxaano, 4yto Ctates 11 HM B koem
cryyae He NpUMEeHUMa K MoNMTUYEeCKMM napTusm. Ecnmn B cBoem ycTaBse 1 nporpaMme nap-
TUA NoABepraeT Hanagkam KOHCTUTYLIMOHHBI CTPOW rocyapcTBa, CyA, AOMKEH OObsABUTb,
4YTO KOHBEHLIMS He NpuMeHuMma ratione materiae, unu npuMennTb Ctatbio 17.

27. NestenbHocTb Cl1 9BHO cBUAETENbCTBYET O TOM, YTO €€ Liefniv HECOBMECTUMbI C
yHAaMeHTanbHbIMU KOHCTUTYLIMOHHBIMU NpyUHLUMNamn Typumn. V13 ee 3asBneHust ouesna-
HO, YTO MapTWUsA NPU3HaeT 3a rpaxaaHamyt KypACKOro NPOVCXOXAEHUSI CTaTyC «Hauum» 1
«Hapoga» v NpaBo Ha «obpa3oBaHue OTAeNbHOro rocyAapcTeay, YTo OHa BbICTynarna 3a y4-
pexaeHne defepaumm, He UCKMoYas Aaxe co3gaHusa dpeaepanbHbix 06pa3oBaHuii, nMeto-
LLMX NPaBO OTKPbIBaTb KOHCYNbCTBA B APYrMX cTpaHax. MockonbKy 3To Obino paBHO3HA4YHO
TOMy, 4TOObI CTaBUTb NOA COMHEHWE CaMy OCHOBY rocyAapcTBa, KOHCTUTYLIMOHHbIN cyA,
[oIKeH Bbln paccMoTPeTb KOHCTUTYLIMOHHOCTb Takow MONMUTUYECKON Lienun. BeinonHss aTy
3afaJy, OH criefoBar MIMHUKM, HaMEeYeHHON peLleHNAMN KoHCTUTyumMoHHoro cyaa Fepmanum
oT 31 okta6ps 1991 r., 0 NpaBe nuL, C MHOCTPAHHBLIM rPaXXAaHCTBOM MPVHMMaThL yYacTue B
ronocoBaHnn Ha Bblbopax B MeCTHble opraHbl 1 KoHcTuTyumoHHoro Coseta ®paHumm ot
9 mast 1991 r. o ctatyce Kopcuku.

Bo Bpemsi pa3bupaTtenbcTBa NpaBMTeNbCTBO YTBEPXKAANO, YTO rocyAapcTBa — y4acT-
HVKV KOHBEHLIMW HE UMENW HKOrAa HamepeHUsi MOCTaBUTb NOA KOHTPOSb opraHoB CoseTa
EBponbl cCBOV KOHCTUTYLIMOHHbIE MHCTUTYThI U B OCOOEHHOCTU MPVHLIMMBI, KOTOPbIE OHU pac-
cMaTtpuBanu Kak HeobxoanMble YCNOBUS KX CyLLeCTBOBaHMSA. 10 3ToN NpuymHe nonutunye-
ckas napTus Tuna Cl, noctaBMBLLAS 3TV UHCTUTYTbI UMW MPUHLMMBI MO COMHEHMNE, He MO-
XeT TpeboBaTb NPUMEHEHNS KOHBEHLMM UM ee NPOTOKOIOB, MOCKOMbKY NpeaMeT cropa B
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HacTosiLem aene — He cBoboaa accoumaLuii, Ho NPaBo Ha camoonpeneneHne, KOTOpoe He
BXOAMT B cchepy AENCTBUSI KOHBEHLIN.

B kpaiiHeM cniyyae, B oTHoweHuu CI1 cnegyeT npumennTb CTaTtbio 17 KOHBEHLUH, No-
CKOMbKY NapTusi cTpeMuriach onpaeaTh UCMONb30BaHWE HACUNUS U BO3OYAMTb HEHABUCTb
K TYpeLKOoMy rocyAapcTBy, a Takke K HenpaBOMEpHOMY pa3geneHunto BCero Hapoaa Ha aBa
NPOTUBOCTOALLMX Nnareps. BoinonHas aty 3agady, Cl1 roBopuna tem xe a3blkoM, 4To 1 Pa-
6oyas naptusi Kypamctana (PI1K); CI' He oTmMexeBanacbh HM OT O4HOr0O M3 METOA0B rNocnes-
Hel. KOHCTUTYUMOHHBIV cya B CBOeM peLleHun o pocnycke CI oTmeTun, 4To AesTenbHOCTb
naptuv nognagaet nog Aevictene Ctatbu 17 KOHBEHLMN.

¢) Komuccus

28. Komuceus Bbipasuna MHeHwue, 4To B TekcTe Ctatbi 11 He CoaepXnTCa HUYero, 4To
orpaHuymuBaro 6bl cepy ee aencTems ocoboi hopmort accoumanms unm rpynnbl Ny npea-
nonarano 6bl, YTO OHa He PacnpOCTpPaHsieTCst Ha nonuTuyeckne napTuu. HanpoTtue, ecnm
paccmaTtpuBath CtaTtblo 11 Kak topuanyeckyto rapaHTuio, kotopasi obecneunBaeT Haanexa-
Lee yHKUMOHMPOBaHNE AeMOKpaTuK, TO NONMTUYEcKWe NapTUM NPeAcTaBnailoT OgHy U3
Hanbonee BaxHbIX hOPM accoumaLmu, 3almuTy KOTOpbIX OHa npegycMartpusaeT. B aton
cBsA3u Komuceust ynomsiHyna Lenbln psig peLleHuin, B KOTOPbIX OHa paccMoTpena B COOTBET-
ctBuK co Ctatbeit 11 pasnuyHble orpaHUYeHns AeaTeNbHOCTM NONMTUYECKX NapTul 1 Aa-
e pOoCnyCcK Takux napTui, TeM caMmbiM noaTeepxaas, 4to CtaTtesa 11 npumeHseTcs kK aTomy
Tuny accounaumin (cm. denno German Communist Party, xanoba Ne 250/57, Yearbook 1,
c. 225; 'peyeckoe Oero, Yearbook 12, c. 170, n. 392; deno France, Norway, Denmark, Swe-
den and Netherland v. Turkey, xanoba Ne 9940-9944/82. D. R. 35, c. 143).

Bo Bpems pasbupaTtensctea B CyAe npeactasutens Kommccun Takke 3asaBun, 4To He
6bIr10 HeobxoamMmMocTU NpUMeHsATb CTaTbio 17 KOHBEHLMMW, MOCKOIBKY HY nporpamma CI1, Hu
3asaBrieHns], caenaHHble r-HoM [NepuHYekoMm 1 cTaBLuMe NpeameTom cyaebHoro pasbupate-
NbCTBA, He yka3blBanu Ha TO, YTO peyb LWna o NMKBMAALMKM Npas 1 cBobos, 3alumiiaemMbix
KOHBEHLMEN.

2. OueHka cyda

29. B cBoewm pewenun no geny United Communist Party and Others v. Turkey ot
30 siHBaps 1998 r. cya ykasan, 4To NonuTUYeckne NapTum NpeacTaBnsoT cobon hopmy ac-
coumaumm, XM3HEHHO HeobXxoaAMMYIO AN Haanexalero yHKLUMOHMPOBaHNS EMOKPATUK,
1 YTO BBUAY BaXHOCTN AEMOKPaTUM B CUCTEME KOHBEHLIMN HE MOXET OblTb COMHEHWS, YTO
nonuTMYeckve napTum nognagatot nog aencrene Ctaten 11. C Apyrom CTOPOHLI, CyA OTMe-
TWUM, YTO accoumaums, B TOM YMCIe NONMTUYecKkas NapTusi, He MOXeT ObiTb NULIEHa 3aLLm-
Thbl, NPEAOCTaBNSEMOW KOHBEHLME, MWL MOTOMY YTO ee AeNCTBUS pacLeHNBaoTCs HaLm-
OHamnbHbIMW OpraHamu BRAacTU Kak MoApblB KOHCTUTYLIMOHHBIX OCHOB rocyfjapctea u
TpebytoT NpUMeHeHUs 3anpeTuTenbHbiX Mep. Cya He BUAUT HUKAKoro OCHOBaHUS B HACTOS-
Lwem aene, 4Tobbl NPUATU K APYrOMY 3aKIOHEHWIO.

Yto kacaeTcst npuMmeHeHns Ctatbun 17, cyn obpatuTcs K aTOMy BOMPOCY NO3xe (CM.
§ 53 Huxe).

B. CobaroaeHune Crarem 11

1. Hanu4yue emewamernscmea

30. Bce 3asBuTEnu noaTBepannu, 4to pocnyck Cl1 aBnsancs BMelaTensCTBOM B UX
npaBso Ha cBoboay accoumaLumin. Takoe e MHEHME CINOXMIOCh U y cyaa.
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2. bBbino nu emewamernscmeo ornpagdaHHbIM?

31. BMelwwaTtenbcTBO ABNseTcs HapylweHnem Ctatbu 11, ecnv oHO He «npedycMmoTpe-
HO 3aKOHOMY, HE npecrieayeT oaHy U 6onee NpaBoMepHbIX Liefei cornacHo § 2 n «Heob-
XOOMMO B I€MOKPaTUYECKOM 06LLEeCTBE» ANA AOCTWKEHUS 3TUX LEeneil.

a) «lpedycmompeHo 3aKOHOM»

32. Bce coLunmncb BO MHEHWUM, YTO OrpaHuyeHne 6bIno «npegycMOoTPEHO 3aKOHOMY, Mo-
CKOMbKY ocnapuBaemble pelleHnsi KOHCTUTYLMOHHOIo cyfia ocHoBbIBanuch Ha Ctatbe 2,
Cratbe 3 § 1, Ctatbe 6, Ctatbe 10 u Ctatbe 14 § 1 1 6biBlwel CTaTbe 68 KoHCTUTYUMK, a
Takke Ctatbsix 78, 81 n 96 (3) 3akoHa Ne 2820 o nonMTUYeCKMX NapTUsX.

b) lNpasomepHasi yernb

33. MpaBuTENbLCTBO YTBEPXKAAO, YTO OrpaHNYeHe NpecrneaoBarsno Uenbli; psg npa-
BOMEpHbIX Lienen: obecneyeHve rocygapcrTBeHHon 6e3onacHOCTH, OBLLECTBEHHOrO Cno-
KOWCTBUS U TeppuUTOpMarnbHOM LLENOCTHOCTU 1 3alUmMTbl NpaB 1 cBoboa Apyrux nvy,. Ecriv
cya npusHan B cyaebHom pelueHun no aeny Hadjianastassiou v. Greece ot 16 gekabps
1992r. (cepusi A, Ne. 252), 4TO rocyaapCTBEeHHO 6€30MacHOCTM MOXET HAHECTU BPeS, Aaxe
OTAEenbHbI Cryyan WhnuoHaxa, To TeM 6onee 060CHOBaH TakoW BbIBOA NMPUMEHUTENBHO K
HacTosiLLemy Aeny, rae yrpose noAsepraeTcs camo CyLLeCcTBOBaHUe rocyapcTea — yyacT-
HUKA KOHBEHLMN.

34. 3aaBuUTENnM OTMETUNN, YTO NPOKypaTypa HW Ha Kakon cTaguu npoueaypbl B KoH-
CTUTYLIMOHHOM CyAe He CCbifanacb HU Ha rocy4apCTBEHHY 6e30MacHOCTb, HU Ha obLe-
CTBEHHOE CMOKOWCTBME.

Komuccusi nonarana, 4to 3anpeLieHne AesTenbHOCTU, KOTopas, MO MHEHWIO BNAacCTew,
Morna Obl MPUBECTYM K Kpaxy rocyapcTBa Ui K pasgeny ero TeppuTopun, MOXHO cunTaTb
HanpaBreHHbIM Ha 3alUMTy «HaLMOHanbHOW 6e30MacHOCTUY 1 TEpPUTOPUAnbHON LenocT-
HOCTW.

36. Cyg cuutaer, yto pocnyck Cl npecnenosan, no KpanHen mepe, ogHy M3 «npaBo-
MEPHbIX Lienen», N3rnoxeHHbIX B cTatbe 11, — «3awmTta HaunoHanbHonm 6e3onacHocTmy.

¢) «Heobxodumo 8 deMokpamuy4eckom obujecmese»
(i) (Ap2ymeHmbI cmopoH
(1) 3asssumenu

37. 3asgButenu yteepxaanu, 4To B NpanmMcTUYeCKon 4EMOKPATUYECKON NaprameH-
TCKOW cucTeme NoAn AOMKHbI MMETb NPaBo BblpaxaTb CBOE MHEHVME OTHOCUTENBHO Kypa-
CcKkol npo6nembl 1 nyTen ee peleHus. Cl 6bina nonutuyeckon napTnen, kotopasi Nonb3o-
Banacb MnoadepXKKol 4YacTh OOLLECTBEHHOTO MHEHWs,, U [OMkHa Oblna UMeTb NpaBo
npeTeHaoBaTb Ha BNaCTb.

Y CI1 He 6bIno Hukakoro cxoacTBa ¢ KommyHMCTUYeckon napTuein MepmaHum, kotopas
6bina B cBoe Bpemsi 3anpelyeHa PegepanbHbiM KOHCTUTYLMOHHBIM cyaoM 'epmaHum (06-
paweHue Ne 250/57, Yearbook 1, c. 225). IHaye KoHCTUTYLMOHHBIN cya Typummn He oTKro-
HUnN 661 8 nekabps 1988 r. nepBoe obpalleHne o pocnycke CI1 (cm. § 10 sbiwe). B Tom pe-
weHun KoHcTutyumoHHbii Cya KOHCTATUpOBAI, YTO YCTaB M NporpaMMa napTum HaxoaaTcs
B COOTBETCTBUN C KOHCTUTYLIMEN 1 YTO OHA SIBMNSIETCS YacTblo 4eMOKPATUYECKON CUCTEMBI
CTpaHbl 1 OTPULLAET TEPPOPU3M.

CI1 Hukorga He NpeanpuHMMana He3akoHHbIX AEeACTBUM, U NyYllee TOMy AoKa3aTerb-
CTBO TO, YTO ObIBLUMI B TO BPeMs ee npeaceaatenem r-H lNepuHyek ctan Tenepb npeacena-
Tenem Opyron nonuTuyeckon naptmm — Pabouen naptum, koTopas BedeT CBow paboTy
BMOSMHe 3aKOHHbIMWU MEeTOAaMMU.
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CIl Bcerga cumTana, 4to Typuwusi formkHa ObiTb eauHbIM rocyaapcTeom. degepansHas
cucTeMa, KOTOPYH OHa MpeAsiarana B ka4ecTBe peLleHuUsi KypAcKon NpobnemMsl, He HapyLLn-
na 6bl rocygapcTBeHHoro eguHcTea. 'epmanus u LLBeliuapus senatoTcs dpegepatnBHbIMU
rocyfapctsamu, ¥ HUKTO HE yCMaTpuBarn B 3TOM cTaTyce nporpammy pasferieHust CTpaHbl.
Yo kacaetca Typumun, dbeaepaTMBHOE YCTPOMCTBO 0b6ecneynno 6bl ee ropasgo bonee cta-
OunbHoe pasBuTUE.

(2) Mpasumernscmeo

38. MpaBuTenbCTBO yTBEPXKAAMNO, YTO N0GOE CXOACTBO MEXAY HACTOALLMUM AEroM 1
nenom O6beauHeHHon KommyHuctudeckorn naptum Typumm (OKIT) 6bino nub BHELLHUM;
e[NHCTBEHHOE peanbHOe CXOACTBO 3aKIo4anoch B TOM, YTo 06e napTum 6binu pacnyLleHbl
no peueHuto KoHctutyumoHHoro cyaa. B cnyyae OKIMT 3agaya KoHCTUTyUMOHHOrO cyaa co-
cTosina B TOM, YTO6bl onpeaenuTb, cobnogatoT N nporpaMma u yctae naptum KoHeTuty-
Luio 1 3akoH o nonutndeckux naptusax. B gaene Cl1, ¢ 4pyron CTOPOHbI, kak ICHO 06bACHN B
CcBOeM pelueHnn KOHCTUTYLMOHHBIN CYA, OH AOMmKeH Obin onpeaenuTb, COOTBETCTBOBaNa
nun geatenbHocTb Cl1 ee yupeanTenbHbIM JOKYMEHTaM.

Mocne nepBoro paccMoOTpeHUst BONpoca O KOHCTUTYLMOHHOCTM naptum (cm. § 9—10
BblLLIE€) NOSIBUINCH HOBbIE (haKTbl M AokasaTenbcTBa o0 AesTenbHocTu Cl1, koTopble Komuc-
cus B oTnm4me ot KOHCTUTYLIMOHHOTO cya He NpuHsAna Bo BHUMaHune. OHu CBUAETENbCTBY-
toT, 4To ¢ 1990 r. n B ocobeHHocTn B 1991 r. CI1 B cBOEW AEATENBbHOCTM NOMHOCTbIO OTOoLLNa
OT CBOEro NepBOHaYanbHOro NoAxXoAa, OTPAXEHHOrO B ee yYpeanTenbHbIX JOKYMEHTax, v
3aHsiNack NoApbLIBOM hyHAAMEHTanbHbIX KOHLIEMLWIA, KOTOPbIMK pykoBoAcTBOBanack Pec-
nybnuka Typuusi c MOMeEHTa ee 06pa3oBaHus.

Taxkon oTxopA 6bin 0cCoObeHHO 3aMeTeH B peyax, No3xe onybnmMKoBaHHbIX B NapTUAHbBIX
n3faHusx, NponsHeceHHblx npeaceaartenem Cl r-Hom MeprHYekoM Ha cobpaHusx, cbes-
Aax 1 nonMTUYecknx MUTUHrax. OH MCNonb3oBan CUIMbHbIA, 3HEPIUYHBLIN U MPOBOKALMOH-
HbIVi A3bIK, O4EPHSAN BCe ApYrve NonmTnyeckne NapTm 1 Neltancs oTctaMBaTh UCMOMb30Ba-
HWe Hacunusa 1 TePPOPUCTUHECKNX METOOOB, NPU3blBasi K BOCCTaHMIO, UCMNonb3ys inter alia
BblpaxeHune «Ayaga kalk», KOTopoe 03Ha4aeT «NogHUManTeChby. KOHCTUTYLIMOHHBIV cya nc-
XOASA U3 3TOro NpULLEN K BbIBOAY, YTO peyn 1 metoabl Cl1 6binu coBepLUeHHO HECOBMECTU-
Mbl C €e Npu3biBamu K 6paTCcTBY 1 paBEHCTBY.

39. Ccbinasck Ha aHanua cuTyaumun B Typuun, caenaHHbIi CyaoM B ero peLleHun no
neny Zana v. Turkey om 25 Hosi6ps 1997 e. (Reports, 1997-YIl), npaBuTensCTBO 3as9BUIO,
y1o B 1990 1 1991 rr. NpoM3oLLo BoNMIoLEee yBENMYEHNE TEPPOPUCTUHECKON AeATENbHO-
CTW, KOTOpasi MoBnekna rmbenk TbICAY NAEN U He LaAnNa H1 XXeHLLWH, HY geTen. B Takow
obcTaHoBKe 3asiBMEHNSA 3BECTHOTO MOIMTUYECKOTO Nuaepa He MOrnn He ycyryouTb Hacu-
nue n HeHaBucTb. K aToln cuTyaummn HenprMeHnMbl cyaebHble NpeLeaeHTbl, ycTaHaBnmBato-
e, 4to cBoboAa BBIPAKEHUS MHEHWUS pacrpoCTPaHSeTCA W Ha 3asiBMEHUS, KOTopble
0OCKOPOMSAT, LWOKUPYIOT UMW BbI3bIBAIOT pasapaxeHune. B HacTosLwem aene peyb naeT He o
nonuTMyecknx aebatax no NONUTUYECKMM M IKOHOMUYECKUM npobremam, npeacTaBnsto-
MM MHTEpeC ANS CTPaHbl B LIENOoM, a 0 NOACTpeKaTeNbCTBE K y4acTUio B KPOBOMPOSIMTHOM
1 XKECTOKOM KOH(PNUKTE MeXAay ABYMS YaCTsIMU HaceneHus, KoTopoe Nnonb3oBanock 6e3 ka-
KON-NnBo ANCKPUMMUHALIMIM BCEMU NpaBaMy U NPpUBUNErNSMU, COOPMynMpoBaHHbIMU B KOH-
cTuTyumm n 3akoHe.

B aTOI CBA3M NpaBUTENbLCTBO CCbinanock, kak 1 B aene OKIT, Ha npakTuky Komuc-
CUW, COrmMacHO KOTOPOR, eCni BMeLLATENbCTBO B NPaBo npecneayeT NpaBoOMEpHYo Lenb
3aLWmMTbl NyBNMYHOro Nopsiaka, TeppUTOpUanbHON LIENOCTHOCTU, OBLLECTBEHHOTO MHTepeca
nnv gemokpatum, KonseHuusi He TpebyeT, 4ToObl puck HacUnusi, oNpaBAbIBaOLLMIA BMELLa-
TenbCTBO, ObIN pearnbHbIM, akTyanbHbIM UM HEN3BEXHBIM.
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OcnapuvBasi He06XOAMMOCTb BMELLATENbCTBA, YTO ABNSAETCA NpeaMeToM paccMoTpe-
HWS B HACTOSALLEM [ieNnle, HEYMECTHO CCbiNaTbCs Ha onpaBAaTerbHble MPUroBOpbl B OTHOLLE-
HWM r-Ha [NepuHYeKa, BbIHECEHHbIE CyAamMu rocyaapcTeeHHol 6e3onacHocTn. 3To ABa pas-
HbIX Buaa cyaebHoro pasbupaTenscTBa, Kaxaoe M3 KOTopbix NpecrnefyeT OTAnYHbIe Lenu:
nepBbIi — YrorioBHOE Cy40NPOM3BOACTBO, KOrAa Cyz BbIHOCUT peLLeHMe O JIMYHOM OTBETCT-
BEHHOCTM 1L, BTOPON — KOHCTUTYLIMOHHOE CYL0NPOU3BOACTBO, MOXOXKEE Ha TO, YTO UMeET
MecTo B EBponerickom cyfe, Koraa eAMHCTBEHHOW paccMaTpuBaeMoi Nnpobnemon aBnseT-
Cst COBMECTMMOCTb MoNuTUYeckon naptum ¢ KoHcTutyuuen, 4to TpebyeT npuMeHeHus apy-
X KPUTEPUEB.

(3) Komuccus

40. Komuccusi nonarana, 4to pocnyck Cl He 6bin HEO6XOAMMOCTbIO B YCIOBUAX fe-
MoKpaTuyeckoro obuiectea. OHa 0oTMeTuNa, YTo r-H MNeprHyek paHee nogseprasncs npecre-
[0BaHUIO B CyZax Mo YrofoBHbIM Aenam Mo TeM e 06BUHEHUSIM, KOTOpble (UrypupyroT B
HacTosLeM fene, Ho Obin onpaBaaH. KoMmuccus npuvwina K BelBoAy, YTO Aaxke B rrnasax Ty-
peLkunx cyaebHbIx BnacTen AaHHble NyGrmMKkaLumm He Cogepkarny HUYero, YTo MMENo Lesbio
nobyauTb 3KCTPEMUCTCKME UMW TEPPOPUCTUYECKME TPYNMbl Pa3pyLUUTb KOHCTUTYLIMOHHBI
CTpoii rocydapcTea unu obpasoBaTh C NPUMEHEHNEM CUMbI KYPACKOe rocyaapcTBO.

Komucceus Takke otmeTuna, 4to Cl cTpemmunack 4OCTUMHYTb CBOMX MOSNUTUYECKMX Lie-
nen, NCTonb3yst UCKMIYUTENBHO 3aKOHHbIE CPEeACTBa; He ObINo JoKasaHo Kakoe-nmbo Ha-
mMepeHve CI nocsraTb Ha AeMOKpaTuio U Nnopanuam B TypLuM U Ha OCHOBHbIE NpaBa
YernoBeka, nponaraHavpys pacoByto AUCKPUMUHALMIO.

(ii) OueHka cyda

41. Cyn HanomHu, 4TO, HECMOTPS Ha ee aBTOHOMHYIO POoJlb U 0COBYH0 cdepy npumMe-
HeHus, CTaTbsl 11 goimkHa Takke paccMaTpuBaTbes B cBeTe Ctatby 10. 3awwmTa MHEHUA 1
cB0b0AbI BbIpaXaTb X — O4Ha 13 Lienei cBoboabl CObpaHust 1 co3aaHns accoumaLnm, Kak
ckasaHo B CtaTtbe 11. 370 B ewe 6onbLuel CTeneHn OTHOCUTCS K NONUTUYECKUM NapTUsiM
BBWAY VX CYLLIECTBEHHOW ponu B 0becneyeHnm nropanvama 1 yerneLHoro gyHKLMOoH1poBa-
HWS AemokpaTuu.

Cya MHOro pa3 noavepkmsari, Y4To He MoXeT ObITb HUKaKoWM femokpaTun 6e3 nnopa-
nmama. MimeHHo no aTol npuynHe cBoboaa BelpaxeHus ceoero MHeHust (CtaTbst 10) ¢ oro-
BOpKamu § 2 oxBaTblBaeT HE TOMbKO «MHAOPMAaLIMIO» UMK «MAE», KOTOPble BOCNIPUHUMA-
toTCa BnaroxenaTenbHO MW pacLeHMBAKTCH Kak He OCKOPOUTENbHbIE UMW ManoBaxXHbIe,
HO TaKxKe 1 Te, KOTOpble OCKOPGNAIOT, LUOKMPYIOT UMK BbI3bIBAOT pasapaxeHue. MNMockonbky
[esATenbHOCTb NONMUTUYECKNX MapTUA SBMSETCS KOMMEKTUBHOW peanuaaumen ceoboabl Bbl-
paXXeHUst MHEHUI, yxxe cam 3TOT (hakT AaeT MM npaBo uckatb 3awmty Ctaten 10 u 11 koH-
BeHUMM (CM. yriomsiHymoe ebiwe cydebHoe peweHue no deny United Communist Party and
Others v. Turkey, § 42—43).

42. Y10 kacaeTcsa HacTosLLero Aena, Heo6XoANMO B NepByto o4epeab OTMETUTb, YTO B
cBoeM pelieHnn ot 10 nonsa 1992 r. KOHCTUTYLMOHHbIV Cy4 UCXOAMI 13 TOrO, YTO OH YXXe He
[OJKEH paccMmaTpuBaTb, COOTBETCTBOBANM N nporpamma u yctae Cl TpeboBaHusM 3ako-
Ha, a NMULLb He HapyLuana nu ee nonuTnyeckas AeATeNbHOCTb YCTaHOBMEHHbIE 3aKOHOM 3a-
npetbl. [puHMMas pelueHne o pocnycke napTum, KOHCTUTYLIMOHHBIN CyA, OCHOBbIBANCS Ha
ny6nuYHbIX 3asBNeHnsx r-Ha lMepuHyeka (HeKOTopble U3 HX B MUCbMEHHOM hopMe), KOTOo-
pble cya paccMaTpuBan Kak HoBble hakTbl U cBuaeTensctea o gestensHoctu CI1 (cm. § 15
Bbile). OTclofa BbITEKAET, YTO Cy MOXET OrPaHNYNTLCSA U3YYEHUEM 3TUX 3asiBNEHUN.

43. KOHCTUTYLIMOHHBIV CyA OTMETU, YTO, Aenas pasnuune Mexay ABYMS HaumaMm —
KypAamu 1 Typkamu, r-H MepuHyek yTBepxaan, YTo Hanuyve HaunMoHanbHbIX MEHbLUVHCTB B
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Typuun B KOHEYHOM CHeTe [OMMKHO MPUBECTU K CO3AaHMI0 Kypao-TypeLkon deaepauum B
yliep6 eAuHCTBY TYpeLIKOW Hauun 1 TeppuTopuanbHO LIenoCTHOCTU rocyaapcTea. B obna-
ctv ngeonoruu Cl 6bina NnpoTMBHMLEN HaLMOHanMaMa AtaTiopka, BaXKHenLWwero npuHumna,
Ha koTopoW 3wxaeTcst Pecny6nuka Typuums. HecMoTpsi Ha Mcrnonb3oBaHve Apyrnx MeToaos,
Lenb nonuTtuyeckon aearensHoctn Cl1 6bina aHanornyHa Lenm TeppopucTMHECKX OpraHu-
3aumn. MNockonbky CIN 6oponack 3a cenapaTvMam 1 BOCCTaHue, ee pocnyck bbin onpasaaH
(cm. § 15 BbIWwe).

44. C y4yeToM 3aTUX (PaKTOPOB Cyz AOIHKEH Obln B NEPBYIO O4epeb pacCMOTPETb CyThb
3asiBNeHUN MO CMOPHOMY BOMNPOCY M 3aTeM onpeaenutb, onpaegaaH nu pocnyck Cr1.

B oTHoweHun nepsov npobnembl Cya HaNOMHMI, YTO NPY 3TOM €ro 3ajava COCTOUT He
B TOM, 4YTOObl NOAMEHSITE COBON IOPUCAMKLMIO HaLMOHambHbIX OpPraHoB BriacTu, a B TOM,
4TOObI paccmMoTpeTh B cBeTe CTaTbu 11 Te peLueHns, KoTopble OHU BbIHECIN, OCYLLECTBNSASA
CBOW MonHomouusi. BeinonHsas aTy 3agavy, cya AormkeH Obin ybeanTbes, Y4To HauMoHarb-
Hble OpraHbl BMacTy OCHOBbIBAIMCb B CBOMX PELLUEHWUSX HA NPUEMIEeMOi OLEeHKe OTHOCS-
wmxes k geny daktoB (cM. mutatis mutandis, ynomsiHymoe ebiwe cy0ebHoe pewieHue rno
deny United Communist Party and Others v. Turkey, § 47).

45. Cypn v paHee yTBepxx/aan, YTo OO4HOW U3 OCHOBHbIX XapaKTepHbIX YepT AeMoKpaTum
ABMNSIETCS BO3MOXHOCTb, KOTOPYIO OHa OTKpbIBaeT ANs peLleHns npobnem cTpaHbl Yepes
avanor, He npuberas K HaCUnuio, Aaxe Koraa aToT AMarnor Bbi3biBaeT pasgpaxeHne. lemo-
KpaTus NpoLBeTaeT B yCIIOBUSIX CBOGOAbI BbIPAXEHWUS MHEHWIA. C 3TOW TOUKM 3pEHNS HE MO-
XeT ObITb HUKAKOro onpaBAaHNA CoO34aHNI0 NPENATCTBUN NONUTUYECKON rpynne, NCKNioYmn-
TENbHO MOTOMY YTO OHa CTpeMuTcst obcyxaaTb MyGNMYHO CUTyaLMio, 3aTparvBatoLLyio
YacTb HaceneHWsi rocyfapcTBa, U y4acTBOBaTb B MONMUTUYECKON XWU3HU CTPaHBbI, YTOObI, py-
KOBOACTBYSICb AEMOKPaTUYECKUMUN MpaBuiamMv, HanTu peLleHns, cnocobHble yaoBneTBo-
PUTb KaXZ0ro 3aMHTEPECOBAHHOIO YerioBeka (CM. Tam xe, § 57).

46. NpoaHannanpoBaB 3asBeHns r-Ha MNepuHyeka, Cya He HaLlen B HUX HUYero, YTo MOrTo
6bl paccmaTpUBaTLCS Kak NPY3bIB K MCMOMNb30BaHMIO HACUMKS, BOCCTaHUIO U Nto6oii Apyroi
hopme oTkaza OT AeMOKPaTUHECKX MPUHLIMMOB. HanpoTyiB, OH B psiae Cry4YaeB NnoaqepKkHyI He-
06xoAMMOCTb MONMTUYECKON pedbopMbl, MPOBOAVMMON B COOTBETCTBUM C AEMOKpaTUHECK MU
Hopmamu, nyTeM BbIGOpPoB 1 pedbepeHayMoB. B To e camoe Bpemsi OH BbickasbiBaricsi NpoTuB
«MPEXHeV KynbTypbl NPEKMOHEHNS Nepes, Hacunvem v npegocTeperan oT CUMOBOMO peLleHnst
npobnem MexxHaLMOHarIbHOro 1 colmarnbHOro xapakrepa» (cM. § 13 Bbiwe).

Bo Bpems pasbupatenbctea npeacTaBuTenb NpaBUTeNbCTBA 3asBuUi, YTO r-H MepuH-
YeKk «ornpaeablBan MCMOMb30BaHWE HACUMbCTBEHHBIX U TEPPOPUCTUYECKUX» METOAOBY», B
yacTHocTu 3aaBnas: «Kypabl nposiBunm cebs B 6opbbe 06eaHEBLLIMX KPECTbSIH, CBSA3aB X
cyapby [co cBoei]. ObbeanHUB ThiCAYM NoAe B ropofax v MPOBUHLMSX, KypAbl Nokasanu,
Ha YTO OHM CNOCOGHbI, U criomuny 6apbepbl cTpaxa». bonee Toro, NpM3biBas NPUCYTCTBYO-
LLMX «B3paLLMBaTb MYXeCTBO, a He apby3bl», r-H [epuHYek, No yTBEPXKAEHUIO NPaBUTENbCT-
Ba, «Nnoby>xaan nux NpekpaTuTb BCIO CBOI AEATENbHOCTb U 3aHATLCS pa3pylueHneM obie-
CTBEHHOro CcTposi». HakoHeu, ero dpasa «KypACKMA Hapoh mnodHumaeTtcs» Obina
NCTOMKOBAaHAa Kak Mpu3bIB K BOCCTAHWIO.

XoTs cya npusHan, 4To aTu pasbl 6bIM agpecoBaHbl rpaxaaHaM KypAcKoro npovc-
XOXAEHWS, NoByxaanu nx K CNo4YeHMo U 0TCTaMBaHMIO NONMUTUYECKNX TpeboBaHWIN, OH He
oBHapyxun B HUX kakoro-nmbo nogcTpekaTenbCTBa K NPUMEHEHWUIO HACUIUSA UMW HapyLue-
HUIO AeMOKpaTU4eCKuX NPUHLUMNOB. B 3TOM OTHOLLEHWN OTHOCALLMECS K Aeny 3asBrneHus
MOYTM He OTNNYaNMCh OT 3asiBMEHWNI APYrMX MONMTUYECKUX FPYMM, CYLLECTBYIOLLMX B APYTUX
cTtpaHax CoBeTa EBponbi.

47. KOHCTUTYLIMOHHBIW Cya Takke NoaBepr KpuTuke r-Ha MNepuHyeka 3a To, YTO OH B
CBOWX peyax NPOBOAMM Pasnuyve Mexay AByMS HauusaMn — KypACKOW U TYPeLIKOW, U Bbl-
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CTynan 3a peLueHvie NpobreM MeHbLUVHCTB yupexaeHnem Kypacko-TypeLkon deaepauum B
yliep6 eaAnHCTBY TypeLKow Hauuv 1 TeppuTopuanbHOW LIeNoCTHOCTM rocyaapctea. B ko-
HeyHoMm cyeTe, Cl1 oTcTamBana naeun cenapaTtmama.

Cypn OTMETWI, YTO B COBOKYMHOCTU 3TN 3asiBMEHNS COCTaBMSANM NOMUTUYECKYIO Npo-
rpaMmMy, OCHOBHOW LIeNbo KOTOPOW BbINo yupexaeHue B COOTBETCTBUM C AEMOKPATUYECKN-
MU NpuHUMnamMn deaeparnbHOW CUCTEMbI, B KOTOPOW TYPKU U KypAbl MMenu 6bl paBHOE
npeAcTaBUTENbCTBO Ha JOO6POBONLHON OCHOBE. KOHEYHO, BO3HMKaN BOMPOC O NpaBe «Kypa-
CKOW Hauum» Ha camoonpeferneHue n ee nNpaBe Ha «OTAENEeHNe»; OAHaKo 3Tu CroBa, yno-
TpebneHHble B KOHTEKCTE 3asiBNEHW, He NOOLLPSIOT OTAENeHne oT Typuumn, a CTpeMsaTcs
ckopee MoAYvepKHyTb, YTO MpeArioxXeHHas deaepanbHas cMcTeMa He MOXET BO3HUKHYTb
6e3 cB0OOOAHO BbIpaXXEHHOrO cornacus KypaoB Yepes pedepeHayMm.

Mo MHeHuIo cyfa, TOT (haKT, YTO Takas MonMUTUYeckas NPorpamMmmMa OLeHUBaETCS Kak He-
COBMECTVMAs! C CYLLECTBYOLLMMY NPUHLMNAMM U CTPYKTYpamu TypeLiKoro rocyaapcrsa, He
[enaeT ee HECOBMECTUMOM C NpuHUMNamm aemokpatum. CyLHOCTb AEMOKPaTUM B TOM, YTO-
6bl MO3BONMUTL BbIABUraTb U 06CYXKAaTb pa3HoobpasHbie NONMUTUYECKME MPOrpaMMbl, Aaxe
Te, KOTOpble MOABEPralT COMHEHMIO TOT NMOPSAOK, COrMAacHO KOTOPOMY OPraHn30BaHO B Ha-
cTosiLLiee BPeMS roCyapCTBO NPy YCIOBUW, YTO OHW He HAHOCAT yLep6a caMorn feMoKpaTuu.

48. He uckntoyeHo, kak 1 B crnydae ¢ Ob6beamHeHHo KoMMyHUCTUYECKON napTuei
Typuum (CM. BbiLLEYNOMSIHYTOe pelueHue, ¢. 27, § 58), 4To 3a AaHHbIMK 3asiBNEHUAMUN MOT-
NN CKpbIBATbCA LIeN U HaMEePEHUS], OTITIMYHBIE OT TeX, KOTOpble NPOBO3rnaLlanucb nyenmny-
HO. OfjHaKo B OTCYTCTBWE KOHKPETHbIX AeNCTBUI, CTABALLMX NO4 COMHEHUE TO, YTO 3asBnsAn
r-H MNepuHyek, He cneayeT noABepraTb COMHEHUIO MCKPEHHOCTb ero crnoB. Cl1 6bina, Takum
obpa3om, HakasaHa 3a NoBeAeHWe, OTHOCSLLEECS UCKIIYUTENBHO K OCYLLECTBIEHUIO Npa-
Ba Ha cB0OOAY BbIPaXXEHNS CBOETO MHEHWS.

49. Cypn Takke oTMeTWr, YTo r-H MNepuH4yek 6bin onpaeAaH B cyAax rocyaapCTBEHHOW
6e3onacHoCTH, rae oH noasepresa cyaebHomy npecnefoBaHMIo Mo NOBOAY TeX Xe caMblX 3a-
aBneHui (cMm. § 11 Boilwe). B cBSI3M € 3TUM NpPaBUTENBLCTBO TOrAa NOAYEPKHYIO0, YTO AaHHble
[Ba Buaa pa3bupaTtenbcTBa COBEPLUEHHO Pa3nuyHbl, OAHO CBOAUMOCH K MPUMEHEHWMIO Yro-
NOBHOrO Mpaea, APYyroe — K NPUMEHEHNI0 KOHCTUTYLIMOHHOTO npasa. Cya obpallaeT BHU-
MaHue NMULLb Ha TO, YTO TypeLKue CyAbl pa3oLnNCb BO MHEHWU OTHOCUTENIbHO CMbICra
yTBEPXAEHUN r-Ha MepuHyeka.

BaxHO onpeaenutb, MOXHO NV B CBETE BbILLEYNOMSIHYTbIX COOBpaXeHuit paccmaTpu-
BaTb pocnyck CI1 kak Heo6xoauMbIN B AeMOKpaTM4eckoM obLlecTBe, T. €. OTBeYar v oH
«HaCYLLHOW coupanbHON MOTPebHOCTM» 1 Obin NN OH «Copa3MepeH NPaBoOMEPHO Npecreay-
eMoW Lenu» (CM. cpey MHOMMX ApYrMX UCTOYHWKOB U mutatis mutandis, peweHue o deny
Vogt v. Germany om 26 ceHmsibps 1995 e., cepusa A, m. 323, c. 25-26, § 52).

50. Cya HanoMuHaeT, 4YTo, y4YUTbIBas BaXHYHO pPOfb NOAUTUYECKUX NapTUA B yCneLl-
HOM (hYHKLIMOHNPOBAHUW AEMOKpaTUK (CM. 8bilueynomMsHymoe cydebHoe peweHue o 0esty
United Communist Party and Others v. Turkey, § 25), ncknoyeHusi, nanoxeHHole B Cta-
Tbe 11, B OTHOLUEHUW NONUTUYECKUX NAapPTUIA AOMKHbI NMOABEPraTbCs Y3KOMY TONKOBAHWIO;
TOMbKO yoeauTenbHbIe U BECKME MPUYKMHBI MOTYT OMpaBAbIBaTk OrpaHUYeHns Ha ceBoboay
accoumnaumin. Onpegensisi, cylwecTByeT N HEOOXOAUMOCTb OrpaHuYeHuin no cmbicny Cra-
Toun 11 (§ 2), rocyaapcTBa-y4acTHUKM obnagatoT NULlb OrpaHNYEHHbIM NpeaenioMm yecMoTpe-
HWS, OCYLLECTBIAEMOrO B YCIIOBUSAX CTPOroro KOHTPOJS CO CTOPOHbI €BPOMNENCKUX OPraHoB,
0XBaTbIBAOLLEro Kak NpaBoBble HOPMbI, Tak U pPeLleHns Mo UX NPUMEHEHWIO, BKMOYas Te,
KOTOpble BbIHOCSAT He3aBUCUMbIE CYAbl (CM. 8biweynoMsaHymoe peweHue ro oeny United
Communist Party and Others v. Turkey, § 46).

51. Cyn oTmeTwn, 4To paccMaTpuBaemoe cyfgebHoe BMeLlaTensCTBO B CBOOOAY Bbl-
paXKeHWs1 MHeHWs 6bIno pagnkanbHbIM: pelleHne o pocnycke Cl1 BcTynano B cuny Hemea-
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NEHHO 1 BbINI0 OKOHYaTeNbHbIM, €e UMYLLECTBO BbINIo NepeaaHo ipso jure KasHayenctsy n
ee pyKOBOAWTENSIM, B YMCIO KOTOPbIX BO BPEMS pocnycka napTum r-H MepuHyek no obiemy
npusHaHuio He BXoaun (cM. § 14 Bbilwe), ObINO 3anpeLLeHo NPOAOCIKaTb 3aHUMaTbCA HeKo-
TOpbIMW BUAAMU NONUTUYECKOW AesTenbHOCcTU. CTOSMb CypoBble Mepbl MOTYT NPUMEHSATLCS
nuWwb B Hanbornee cepbesHbIX Cryyasx.

52. Cyn yke OTMETUI, YTO Y HEro He CROXWUIOCh BreYaTneHns, YTo 3asBrieHns r-Ha
MepuHyeka, XOTa U KpUTUYECKME MO CBOEN HaNpaBieHHOCTW U codepxalume 6onblioe Ko-
nuyecTBo TpeboBaHui, NoABepran COMHeHN0 HeobxoAMMOCTb CrieAoBaTh AemMoKkpaTuye-
CKVM NpyHUMNam 1 npasunam. Cya rotoB NpUHSATL BO BHUMaHWe 06CTaHOBKY B CTpaHe, 0Co-
GEeHHO TPYyOHOCTW, CBsi3aHHble C NPefoTBpaLLeHneM Teppopuama (CM. peweHue no oesny
United Communist Party and Others v. Turkey, c. 27, § 59). OgHako B HacTosiLLeM ferne He
YCTaHOBIEHO, Kak paccMaTpuBaeMble YyTBEPXKAEHUS, aBTOP KOTOPbIX 3asBNseT O npusep-
XKEHHOCTU AeMOKpPaTUM U HeMpUATAM HacUns, MOryT OblTb OTBETCTBEHHBI 3a Npobnemy
Teppopuama B CTpaHe.

53. B cBeTe ynoMsiHyTbIX Bbllle BbIBOAOB HET HeobxoammocTu obpaiiateest k Cta-
Tbe 17; 3aABNeHns He copepxaT HU4Yero, YTo Aasano 6bl OCHOBaHWE AN BbIBOAA, YTO WX
aBTOp, NpeHebperas KOHBEHLMEN, 3aHANCSA PaspyLUMTENbHON AeATENbHOCTLIO B OTHOLLE-
HWM NpaB 1 cBO6OA, NpeyCMOTPEHHbIX KOHBEHUMEN (CM. mutatis mutandis, ebiwieyrnoMsiHy-
moe peweHue o desy United Communist Party and Others v. Turkey, c. 27, § 60).

54. Takum obpa3som, pelueHune o pocrycke CI1 6bino HecopasMepHo npecrnegyemon
Lenwu u, criegoBaTternbHO, He 66110 He0bXoANMBIM B AeMOKpaTUieckom obLecTse. V13 aToro
crnegyeT, YTO UMeno MecTo HapylueHne CtaTtbh 11 KOHBEHLMN.

1l. O npeanoAaraemMom HapyLweHuu ctaren 9, 10, 14 n 18 KoHBeHUUMn

55. 3asBUTENn Takke yTBepxaanu, 4To UMenu MecTo HapyleHus Crtaten 9, 10,
14 n 18 koHBeHUMMN. NockoNbKy MX XkKanobbl KacalTcs Tex Xe cambix pakToB, cyA He
cyen HYXHbIM paccMaTpuBaThb UX OTAENbHO.

Ill. O npeanoAaraemom HapyweHum Ctaren 1 n 3 Mpotokoaa N 1

56. 3aaButenu ganee yteepxaganu, 4to nocnefctausi pocnycka Cl— ee umyLectso
66110 KOHUCKOBaHO U NepefaHo KasHavencTsy, 1 ee pykoBoauTenam Obino 3anpeLleHo
NpUHUMaTL yyacTue B Bbibopax — noBnekrno 3a coboi HapyweHune Ctaten 1 n 3 MNMpoToko-
na Ne 1, KoTopble npegycmMaTpuBaroT:

Cmampbs 1

«Kaxpoe duranyeckoe nnum lopuanyeckoe nuUo nmeeT Npaso 6ecnpensTCTBEHHO Mo-
Nb30BaTbCA CBOMM UMYLLEECTBOM. HUKTO HE MOXeT ObITb NULLIEH CBOErO NMYLLECTBA, MHaYe
KaK B MHTepecax obLecTBa 1 Ha YCroBusiX, MPeayCMOTPEHHbIX 3aKOHOM ¥ OBLLIMMU NPUHLIN-
namu MexagyHapogHoro npasa.

MpeabiayLive NonoXeHNs HY B KOE Mepe He YLLeMISIoT NpaBa rocyaapcTea obecne-
4YMBaTb BbIMOMHEHME TaKUX 3aKOHOB, KaKve eMy NpeAcTaBnsaioTcs HEOOXOANMBIMU A4S OCY-
LLIeCTBIEHNSA KOHTPONSI 3@ UCMOMb30BaHNEM COOCTBEHHOCTW B COOTBETCTBUM C OBLLMMU UH-
Tepecamu unu Ans obecneyeHuns ynnatbl HANOroB Unn Apyrix c6opoB unum Wrpados».

Cmampbs 3

«Bbicokve goroBapuBatoLmecs CTOpPOHbl 0643y0TCS NPOBOAUTL C Pa3yMHOW nepuo-
ANYHOCTBIO CBOBOAHbBIE BbIOOPHI MyTEM TAaNHOrO rofloCOBaHMA B TakMX YCMOBUSAX, KOTOPbIe
obecneyvBanu 6bl cBOGOAHOE BONMEN3bsIBNEHWE HapoAa npu Bblbope 3akoHOAATENbHOW
BMacTu».

57. Cyn obpaTtun BHMMaHWe Ha TO, YTO Mepbl, Ha KOTOpPble XanoBanucb 3asBUTeny,
6b1nM N06oYHBLIM pe3dynbTaTom pocrnycka Cll, KOTopbIN, kKak NOCTaHOBWN CyA, Obln OCyLLecT-



PeLueHus EBponevickoro CyAQ ro rnpaBam YeAoBeKka

BreH B HapyweHue CTtaTtbun 11, crnegoBaternbHO, HEOGXOAMMOCTU paccMaTpuBaTh 3TU XKa-
no6bl 0TAENBHO.

IV. O npeanoAaraemMom HapyLweHun Cratbm 6 § 1 KOHBEHUMN

58. HakoHeL, 3asBuTenu xxanoBanvcb, YToO BMECTO NPOBeAeHUs NybnmyHoro pasbu-
paTenbcTBa KOHCTUTYLIMOHHBIN CyA, 3acnyLuarn Aero Npu 3akpbiTbIX ABEPSIX; OHW HE UMenn
f[ocTyna k cyaebHoMy oCckbe 1 MOMHOMY CTeHorpadmyeckomy oT4eTy cnywanms. OHu nona-
ranu, 4To 3To cocTaBnsieT HapyLeHue CtaTbu 6 (§ 1) KOHBEHLMN.

59. MpaBuUTENLCTBO M KOMUCCUS cuMTatoT, YTo CTaThs 6 (§ 1) He NpuMeHuMma k obcTos-
TenbCcTBaM fena.

60. Ha ocHoBaHWK CBOEro 3aknioyeHns oTHocuTenbHO cobnogeHus Ctateun 11 cya
ronaraer, YTO HeT HeobBXOAMMOCTM paccMaTpmBaTh ATy Xanoby.

V. NpumeHeHne Cratbn 50 KOHBEHLUN

61. Ctatbsa 50 KOHBEHUMM NpefycMaTpuBaeT:

«Ecnu cyn ycTtaHOBUT, YTO pelleHVe unu mepa, NpUHATbIE CyAeOHbIMW MK UHBIMU
BMaCTSMK BbICOKOW [OroBapvBatoLLeicst CTOPOHbI, MOMHOCTBIO UMW YaCcTUYHO NPOTUBOPE-
YyaT 06A3aTenbCTBaM, BbITEKAIOLLMM U3 HACTOSILLEN KOHBEHLIMW, @ TaKKe ecnv BHyTpeHHee
npaBo YNOMSAHYTOWN CTOPOHbI AOMYCKaeT MULLb YaCTUYHOE BO3MELLEHNE NOCNeACTBUN TaKo-
ro peLUeHNs UIn Takor Mepbl, TO peLleHnem Cyaa, eCrnv B 3TOM €CTb HE0OX0AMMOCTb, Mpe-
AycmaTpuBaeTcs CnpaBeAnuBoe BO3MELLEHNE NOTEeprneBLUENn CTOPOHEY.

A. AHHyAMPOBQHUE peLLeHUs O POCITyCKe

62. 3asButenu xogartancteoBanu npexae Bcero 06 aHHynmpoBanun pelueHns Kon-
CTUTYUMoHHoro cyaa ot 10 uons 1992 r. o pocnycke CIl. OHu Takke fobuBanuck «ctatyca
NpW3HaHHONM nonuTuyeckon naptum» ans Crl.

63. Cyn koHCTaTUpOBar, YTO OH He NMPaBOMOYEH, COMNAaCHO KOHBEHLMU, NMPUHUMATb
Takve Mepbl (M. mutatis mutandis, peweHue no desy Caudu npomus ®parHyuu om 20 ceH-
msbps 1993 e., cepusa A, m. 261-C, c. 57, § 47).

B. Ywep6, nspep>xkm u pacxoabl

64. Yto kacaeTcs BO3MeLLleHUst MaTepuanbHoro yuepba, To 3assuTenu notpebosanm
1500000 ponnapos CLUA: 1 000 000 B nonb3y CIM u no 250 000 r-Hy [ory MepuHyeky n
r-Hy Wnxany Kuputy. OHu Takke notpebosanu 6 000 000 gonnapos CLUA B kavecTBe BO3-
MeLLieHUst MopanbHoro yuepba.

B noppepxky cBoux TpeboBaHuin oHy nogvepkHynu, 4to CI umena 6onee 400 otae-
neHun no Bcen Typuuu, Bce ee MMYLLECTBO ObINIO KOHPUCKOBAHO; OHa MMena NpaBo Bbl-
CTaBNSATb KAHAMAATOB Ha BbiIOOpax, MPMHMMAana B HUX y4acTue N Ha MOMEHT pocnycka bbina
€[MHCTBEHHOW CYLLECTBYIOLLEN NEBON coumanmucTuyeckon naptuen. CornacHo 3asiBuTe-
nAM, Teica4aMm nogen, kKoTopble nomMornu cosgats Cll, npocyLlecTBOBaBLUYIO YeTbipe roaa,
N PyKOBOAMTENSAM 3TOM NapTuM GblN MPUYUHEH CYLLECTBEHHbIN MopasbHbI ywepb n du-
HaHCoBble YObITKM.

BasBuTenu Takke TpeboBanu «komrneHcaumm Bcex 3aTpar, KOTopble OHU MOHECTIN B CBSI3N
c genomy. lNMpu pasbrpatenscTBe B Cye OHU 06bACHUMK, YTO roHopap 1 3aTtpatsel 308 agBoka-
ToB, koTOpble mpeactaBnsnu CI1 Tonbko B KOHCTUTYLMOHHOM cyAde, COCTaBunv CymMmy B
1 955 800 dhpaHLy3ckux hpaHKoB. YTo kacaeTcs 3aTpaT B CBA3W C NpeacTaBUTENLCTBOM 3asiBU-
Tenei B y4pexxaeHnsX KOHBEHLMM, TO OHU cocTasmnm cymmy B 300 000 dhpaHLy3cKkux qpaHKoB.

65. MpaBNTENLCTBO 3aHAMNO MPUHLMNMAMNBHYIO MO3ULIMIO, YTO B JAHHOM CIly4Yae HUKa-
Kasi KOMMeHcauvsa He [oMmMKHa BbinnaymsaTees. B cybenanapHom nopsiagke oHO nocymTano
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TpeboBaHus 3asiBUTENEN HENOMEpPHbIMU. Bo BTOpom cybcuanapHoM nopsiake OHO yTBEPXK-
nano, yto HapylweHve CtaTbn 11 He AaeT 3asBuTensiM npaea TpeboBaTe UHANBUAYAINBHOIO
BO3MeELLEHUS.

OTHOCUTENBHO BO3MELLEHUS PeAonaraeMoro MatepuansHoro yulepba npaButenb-
CTBO YTBEPXAano, YTO He CyLLEeCTBYET HUKaKON NPUYNHHOW CBA3N MEXY HUM U POCMYCKOM
CI1, 4yTo NonUTMYECKUe NapTUM N UX PYKOBOOUTENEW HEMb3s MPUPaBHUBATL K KOMMeEpYe-
CKUM NpeanpuaTusaM 1 4To B NoboM criyyae vnx TpeboBaHusa He NoATBEPXKAEHbI HUKAKUMKN
TOYHBbIMY pacyeTamu.

YT0 KacaeTcs TpeboBaHUiA OTHOCUTENBHO BO3MELLEHNS MOparibHOrO yilepba, To npa-
BUTENbCTBO Nomnararno, YTO OHU 3acnyXMBamnu «elle MeHbLLEro JOBEPUsi», Tak Kak OHU He
TONbKO HEMOMEpPHbI, HO U BKItoYanu TpeboBaHMe O BO3MELLEHUM MoparnbHOro yuiepba,
npeanonoXuTenbHO NPUYUHEHHOTO HenocpeacTeeHHo CI.

HakoHeu, 4To kacaeTcs TpeboBaHWin 0 BO3MELLEHUN U3AEPXKEK U PACXOAO0B, NpaBuUTe-
NbCTBO COYNO UX HEAOCTATOYHO YTOYHEHHBLIMU.

66. Mpenctasutens Kommccum ytBepxkaan, 4to TpeboBaHus 3asiBUTENEN HOCAT BECh-
Ma OBLLMIA 1 TMMOTETUYECKUIA XapaKTep U HeJoCTaToYHO 060CHOBaHbI ANs UX yA0BMNeTBOpe-
HMsA B cooTBeTCTBUM co CTatbeit 50.

67. Cyn obpaTtun BHUMaHWe Ha TO, YTO 3asiBUTENV He NPeACTaBUN HUKaKUX AoKasa-
TenbCTB N0 060CHOBaHMIO CBOMX TPebOOBaHMI Ha 3HAYUTENbHbIE CYMMbI B BUAE BO3MeELLe-
HUS1 MaTepuanbHoro yuiepba, nsgepxek n pacxogos. OTcioaa BbITEKAET, YTO OH HE MOXKET
nopaepxatb 3T TpeboBaHus (cMm. mutatis mutandis, peweHue no deny «[lpeccoc Komna-
Husi Hasbepa A. O.» u dpyeue npomus benbeuu om 3 utonss 1997 e., Reports 1997-1Y,
c. 1299, § 24). OgHako OH OTMETUN, YTO 3aaBuTenu nonyynnu 57 187 dpaHLy3ckmx pax-
koB oT CoBeTa EBponbl B kayecTBe cyaebHOM NOMOLLN.

YTo kacaeTcs Bo3MeLLEHNsI MOparbHOro yulepba, To cya OTMETUIT, YTO B OTNINYME OT
OKMT ycrtaB 1 nporpamma CI1 He BbI3Banu Bo3paxeHnit KOHCTUTYLIMOHHOIO cyAa 1 napTus
OCYLLIECTBIIsiNa CBOK AESTENBHOCTb B TEYEHME YEThIPEX NET [0 ee pocrycka No peLleHnto
aToro cyaa. [-H MNepuHyek 1 r-H Kupnt noatomy He NOHECNN HUKaKoro onpeaenieHHoro Mo-
panbHoro yuiepba. OcHoBbIBasi CBOM pacyeT Ha npase CnpaBeanvBOCTM, CYA OLeHuBaeT
cymmy yuiep6a B 50 000 cppaHLly3cKnx (opaHKOB KaxaoMmy.

C. lpoueHTbI 3 MPOCPOYKY

68. CornacHo nHdopmaumum, MMetoLLencs y cyaa, yCTaHOBIEHHasA 3aKOHOM MPOLEHT-
Has cTaBKa, cyllecTBytoLlasa Bo PpaHumm Ha AaTy NPUHATUS HACTOSILLLErO peLleHns, COCTaB-
nset 3,36% B rog.

no 3TMM OCHOBAHUIM CYA EAUHOTAACHO

1. [TlocmaHoeuJ1, 4TO UMeNno MecTo HapyleHue CtaTbu 11 KOHBEHUUN
2. [TocmaHoeus1, 4TO HET HEOGXOAUMOCTHU UCcnefoBaTh, UMEIIO JIM MeCcTO Hapy-
weHue Ctaten 6 (§ 1), 9, 10, 14 n 18 koHBeHUumn n Ctarten 1 n 3 NMpoTokona Ne 1.

3. NocmaHoeun:

a) ymo eocydapcmeo-omeemyuk OO/KHO 8biniamumsb e-Hy [lepuHyos Kupumy e
meyeHue mpex mecsyes obwyro cymmy 8 50 000 (nsmbdecssim mbicsiy ¢hpaHuys-
CKUX ¢hpaHKog KaxxOoMy 8 Kayecmee 803MeleHUs 3a MopasibHbIl 8ped, kKomopasi
dormkHa 6bimb KOH8epMUpPO8aHa 8 mypeukue fIupbI 1o Kypcy Ha 0eHb riamexa; u



PeLueHus EBponevickoro CyAQ ro rnpaBam YeAoBeKka

b) 4ymo k ykasaHHoU cymme ripubaesrnisgomesi npocmsle npoueHmsi rno cmaske 8 3,36%
20008bIX C MOMEHMa UCMeYeHUsI 8bILUeYnoMsIHymbIX mpex Mecsiyee 0o cosepuie-
HUST nnamexa.

4. OmknoHun octanbHble Tpe6oBaHUSA cnpaBeAJIMBOro BO3MELLEHUA.

CoBepLUEHO Ha aHITIMIACKOM 1 (hpaHLLy3CKOM si3blkax v ornaileHo Bo [1BopLe npas ye-
noseka B Ctpacbypre 25 masa 1998 r.

UICTOYHMIK HPOPMALMMN

// EBDOnevickui Cy no npaBam YeAoBeka. M36paHHbie pelueHms:: B2 1. T. 2 / [Npeaceaarens
PEAQKLMOHHOM KOAAETN — AOKTOP FOPUANYECKIMX HAYK, mpogpeccop B. A. TymaHos. — M.: M3pa-
renbctBo HOPMA, 2001. — C. 496-508.
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XAAOBblI B KOMUTET OOH MO NPABAM
YEAOBEKA

MoarotoBka >XaAo6bl B Komuter OOH no npasam 4YeAoBeKa.
Mpaktnyeckoe nocobue

HacTosiwee n3pnaHue sBnseTca nepeBoAoM OpoLUopbl, N3gaHHOW 60po MOMbCKOro
npeacTaBuTenNs No npasam rpaxaaH, v npeanpvHUMaeTcs B paMKax ocyLecTBrnenus Peru-
OHanbHOW nporpaMmbl «[leMokpaTus, ynpaeneHue, yyactue» PernoHanbHoro 6iopo Ans
EBponbl n CHI™ Mporpammbl passutms OOH.

CobnitogeHne n obecneyeHune npas Yenoseka NMPOOH paccmatpuBaeT kak KOMMO-
HEHT 1 Heob6Xxo4MMoe yCrnoBre YCTONYMBOIO HYENOBEYECKOro pa3Butus, n bonee acdekTms-
HOEe UCMOoNb30BaHWe CyLLECTBYIOLLMX MEXAYHapOAHbIX MHCTUTYTOB B 06riacTi npas 4eno-
Beka MOXET COfeiiCTBOBaTb AOCTUXKEHMIO 3TOW Lienu.

KoHcTuTyummn GonblwmHcTBa cTpadH CHIT cogepxaT HopMbl, yTBEpXAatolme npaBo
rpaxaaH npy onpeaeneHHbIX yCroBusix obpallaTtbesi B MexayHapoaHble UHCTUTYThI MO npa-
BaM 4enoBeka, kak, Hanpumep, Ctatbst 46 KoHcTuTyumnm Poccum unm Ctatbsa 55 KoHcTuty-
Luumn YKkpaunHbl. Ha topuanyeckom sisbike 3T0 OTpaXkaeT NpsiMoe Npu3HaHue Toro, YTo 3aboTa
0 cobntoeHnn npaB YernoBeka He SIBNSETCS TONbKO HaUMOHanbHOM NpeporaTueBom 1 BHYT-
PEHHUM OENOM rOCYAapCTBa, @ COCTaBNsSIET 3aKOHHbI MHTEPEC BCEMO MEXAYHAPOAHOro Co-
obuiectea. Mexay Tem npeacTaBneHus rpaxaaH o0 Takux UHCTUTYTaxX 1 BO3MOXHOCTSAX 06-
palleHns K HAUM C WHAMBUAYanbHOW Xarnobon 3ayacTylo KpaliHe CMYTHbl M HEBEpPHbI.
CnepctBreM 3Toro ob6CTosiTENBCTBA CTAHOBUTCS TO, YTO 3(PEKTUBHOCTbL MCMONb30BaHWSA
TaKUX MHCTUTYTOB SIBMSIETCSH BECbMa HU3KOW U, COOTBETCTBEHHO, C HEU3DEXHOCTbLIO HacTy-
naet pasovapoBaHue B MOBObIX MeXAyHapoAHbIX UHCTUTYTax U MHCTPYMEHTax Mo npasam
yernoseka. [leno, ogHako, B TOM, YTO 3TO UMEHHO UHCTPYMEHTBI U, KaK BCAKUMU MHCTPYMEH-
Tamu, MU HY>XHO YMETb MOSb30BaThbCs.

LLInpoko n3BeCTHbIM 1 3PPEKTUBHBLIM MHCTPYMEHTOM SiBNSiETCS, Hanpumep, EBponen-
CKWUIA CyA, Mo NpaBaM YenoBeka, OHaKo OH AOCTYMNEH Afs rpaxaaH MuLlb HEMHOTUX CTpaH
CopapyxectBa. [ns 60nblLUMHCTBA e BO3MOXHO obpalleHne n anennsaums K MHCTUTyTam
cuctembl OOH, yneHamu koTopon sBnstOTCA BCce rocyaapcTea beislero CCCP. HacTos-
Las 6poluopa onuckiBaeT npasBuna obpalleHusi B Hanbonee, noxanyw, M3BECTHbIV U aBTO-
PUTETHBI U3 HUX — KoMWUTET No NpaBam YenoBeka, CO3[aHHbI B COOTBETCTBUN ¢ Mexay-
HapOAHbLIM MaKTOM O rpaXAaHCKUX U MNOMMTUYECKUX NpaBax.

M3 TekcTa BpoLutopbl YnTaTenb NOVMET, YTO HENPEMEHHbIM yCnoBmeM obpatleHns nu-
ua B KomuteT aBnseTcs yyactve CTpaHbl, MO IOPUCAMKLNEN KOTOPOI OH HAXOAUTCS, B yNo-
MSIHYTOM nakte n PakynbTaTVBHOM MPOTOKOMNE K HEMY, KOTOPbIA, COBCTBEHHO, U Npeay-
cMaTpuBaeT npaBo nodadn MHAuBUAyanbHon xanobbl. Kak xe obctonT aeno ¢ yyactuem
ctpaH CHI B aTux gorosopax?

K cepeavHe neta 1999 r. k nakTy npucoeguHunuce Bee ctpadbl CHIT, 3a ucknoveHnem
KasaxctaHa, a Kk dhakynbTaTMBHOMY MPOTOKONY He mpucoeavHunuch Takke Mongosa u
AsepbarigxaH. OTMETUM 34€eCbh, YTO y4acTUe Unn HeydyacTve B TOM UM MHOM [OrOBOpeE SiB-
nsietcs cBoOOAHBLIM MOMNUTUYECKMM pELLEHNEM CyBEPEHHOro rocyaapcTea U TPYAHO FroBO-
pUTb O NPSIMOV 3aBUCUMOCTU Mexay cobrnoieHneM B CTpaHe Npas YenoBeKa U ee YneH-
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CTBOM B MeXAyHapoaHbIX 4oroBopax. Tak, kK PaKynbTaTMBHOMY NPOTOKONY He NPUCOeAVHUTCH
MHOrMe CTpaHbl TPaAMLIMOHHOW AeMOoKpaThn, kak, Hanpumvep, LLseniuapusa, Benukobputa-
HusA, AnoHus, CLUA. Tem He MeHee JOCTYN rpaxaaH K MexayHapoAHbIM MHCTUTYTaM 3aLum-
Tbl NPaB YernoBeka MOXeT ObITb OLEHEeH TOMNbKO MOMOXUTENBHO, Kak paclumMpeHune Kkpyra ra-
paHTM nx npae n csobopd. [ina rocyaapcTs, NepexunBalomnx NepexofHbln nepuo, 3To
MOXeT BbITb 0cOBeHHO BaxHO. B cuny atoro obcrosiTenscTBa cneayeTt oXvaaTh, YTO Mo Me-
pe nocnefoBaTenbHOro A4eMoKpaTuyeckoro passutua ctpad CoapyxecTsa BO3MOXHOCTb
obpatuatbca B KomuteT no npaBam Yenoseka nonyyat Bce rpaxaaHe ctpaH CHIT, gaxe ec-
NN B HacTosiLLee BPeMsi KOHKPETHOe rocyapCTBO He SIBMSETCS y4acTHUMKOM nakTa u daky-
NbTaTMBHOIO NpOTOKONa.

PervioHanbHbein ueHTp noaaepxkn PBEC MNMPOOH xoten 6bl Bbipasuts Gnarogap-
HOCTb 6t0po NpeacTaBuTENs no npasam rpaxaaH Monbckoi Pecnybnukn 3a niobesHo npe-
[ocTaBrieHHoe NpaBo nepeBoaa v nsfaHus BpoLLIopbl Ha PYCCKOM A3bIKe.

BeepeHue

B 1948 r. l'eHepanbHasa Accambnes Oprannsaunm O6begnMHeHHbIX Hauuin npoBo3rna-
cuna Beceobuwyto [eknapayuto npas yenoseka. 1o Obin NepBbii MEXAYHAPOAHbIA LOKY-
MEHT, rapaHTUPYIOLLMIA KaXKaoMy YenoBeKy OCHOBHble npasa 1 cBoboabl. U xoTa [leknapa-
uMa Hanarana Ha rocyaapctsa TOSIbKO MoparbHble M NONWTUYEckue, a He npaBoBble
o0653aTenbLCTBa, OHa OKka3ana CyLleCcTBEHHOE BNNSHME Ha BHYTPEHHEee 3aKOHO4aTeNbCTBO 1
npakTuky rocyaapcts. MoaToMy no ceii AeHb Ha Hee CChINakTCs Kak MONUTUKK, Tak 1 06bIY-
Hble noaun. A gata npososrnatueHns fleknapauun — 10 gekabps — npasgHyeTcs BO BCeM
Mupe kak MexayHapoaHbI AeHb NpaB Yernoseka.

MexayHapoAHbIf NaKT 0 rpaXAaHCKMX U MONMTUYECKUX NpaBax Obln npoBo3arna-
weH leHepanbHon Accambrieent Opranm3daumn O6GbeanHeHHbIx Hauwni 16 aekabps
1966 r., a Bctynun B cuny 23 mapta 1976 r., nocne Toro kak ero patucpuymnposanu 35 rocy-
napcts (Ctatbsa 49). CerogHs k nakTy npucoeauHunock 6onee 130 rocyaapcTs CO BCEX KOH-
TUHEHTOB.

OTO 03HavaeT, YTo rocyaapcTBo, KOTOpPoe paTuduUMpoBano nakT, 06s3anochb rapaH-
TUpoBaTb MpaBa 1 cBo6OAbI, YCTAHOBMNEHHbIE B MaKTe, KaXZOMY YeroBeKy: Kak CBOeMy
rpaxaaHvHy, Tak U MHOCTpaHLy, nNpebbiBatoleMy Ha ero TeppuTopun. 3akoHbl U Apyrue
npaBoBble aKTbl 4OMKHbI COOTBETCTBOBATL NONOXEHWAM NakTa. Takke opraHbl, BbIHOCSA-
wMe UMHAMBUAYanbHbIE peLleHus, Hanpumep, NPOKYpop, CyA, opraH agMMHUCTpa-
uMMA 065A3aHbl yBaXKaTb NpaBa YenoBekKka, ycTaHOBNEHHbIe B nakTe. Ha ctpaxe cobnto-
[eHUsi NpaB YernoBeka CTOUT MeXayHapoaHsblii opraH — KomuTeT no npaBam yenoBeka.

B MakTe ycTaHOBMEHbI iBE NpoLieypbl MEXAYHAPOAHOTO KOHTPONS:

a) eocydapcmeo obsizaHO cucmemamudyecku npedcmasnsims Komumemy 0oknadb! 0

npemeopeHuU 8 Xu3Hb rnonoxeHul Nakma (Cmamps 40);
b) eocydapcmeo moxem Harnpasums 8 Komumem coobuweHue o HapyuweHuu opyaum
2ocydapcmeom npas yenoseka (Cmambs 41).

Bo3moXXHOCTbIO Takoro coobLeHns 4o Cux Mop He BOCMOMb30Banocb HU OOHO rocy-
[apcTBo.

Mpouenypa nogayv 1 paccMoTpeHns UHAMBMAYanbHbIX Xanob yperynuposaHa B ®Pa-
KynbTaTUBHOM npoTokone k MexayHapoAHOMY NakTy O rpaXAaHCKUX U nonutuye-
CKMUX npaBax. TepMUH «dakynbTaTUBHbLIN» 03HAYaET, YTO rOCYAapPCTBO, KOTOPOE paTudu-
LMpoBano nakT, MOXeT, HO He 06s3aHo, paTuduumnpoBaTb NPOTOKON. Ha cerogHAWHUA
AeHb CTOpoHaMm npoTokona sensAoTcsA 6onee 80 rocyaapcTs.
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CBOBOAA ACCOUUAUNN: TPAKTUKA MEXAYHAPOAHOW 3ALUNTH

Patndmkauus akynbTaTMBHOrO NPOTOKOMNA OTKPbIBAET Nepea rpaxaaHaMn 4aHHoro
rocyapcTsa, a Takke MHoCTpaHuamm, NpebbiBaloLLMMM Ha ero TeppuTopun, BO3MOXHOCTb
obpaLuatbes ¢ xanobamu B KommteT no npaBam Yenoseka.

[eHepanbHas Accambnes OOH npuHsina Takke BTopoi ®aKynbTaTUBHBIA NPOTOKOI K
MexayHapoaHOMy MakTy O rpaXKaaHCKuX Y MONMTUYECKMX NpaBax, OTMEHSAIOLLNIA CMEPTHYO
Ka3Hb B paTUULIMPOBAaBLLNX €ro rocyjapcTeax.

KomwureT no npasam 4yeAoBeka

KomwuteT coctonT 13 18 uneHos, n3bupaemsbix rocyaapctasamu. Ynexsl KomuteTa sB-
NATCA HE3aBUCUMbIMU; OHW HE MOTYT NOMNyYaTb HAKaKUX PeKOMeHAaLUWM Unm ykasaHui Hu
oT rocyaapcts, Hu oT OOH unu apyrux MexayHapoAHbIX opraHoB. KomuTeT He ABnsieTcs cy-
nebHbIM opraHom, TeM He MeHee npoLeaypbl NOA06HbI CyJONPOV3BOACTBY.

KomuTeT no npasam Yenoseka paboTaeT Ha ceccusix, NPoxoasLLyx Asa pasa B roa. B
pe3ynbTaTe, yunTbiBas 60nbLIOE KONMMYECTBO NOCTYNAIOLLMX Xanob, KOHTPONbHOEe Npou3-
BOJCTBO SIBNSIETCS1 [OBOMbHO MPOAOCIKMTENbHBIM  (MPaKTUYECKN ANUTCA  MUHUMYM
1,5-2,5 roga). KomuteT npvHnMaeT pelueHe 6onbLIMHCTBOM roflocoB B NMPUCYTCTBUN HE
MeHee 12 4neHoB.

KomuTeT no npaBam YenoBeka HaxoauTcs B XXeHese (CM. npusioxeHue « Obpa3sey, UH-
ousudyarnbHoU xanobbl»).

3asBUTEADb

C xanobow* B KomuteT no npaBam YyenoBeka MoryT obpalatbcsl TONbKo MHAUBUAYa-
nbHble nuua. TakuMm NpaBoM He 06naaaloT HU rPyNNbl NUL, HA opraHu3auuun. ViHave
roBops, ¢ anobamu He MoryT obpaLyaTbCcs coto3bl, NPogdcoto3bl, hoHARI, 0bLLecTBa, rpyn-
bl CTYAEHTOB UNW TPYAALLMXCS U T. M.

C xanoboi MoxeT 06paTUTLCS rpaXKAaHH 4aHHON CTPaHbl UM MHOCTPaHEL,, MPOXW-
BawoLWui (NpebbiBatoLLmnii) Ha TEPPUTOPUM AAHHOTO rocyaapcTea.

[MpaBo 06paTnTbes ¢ xanobon MMeeT TOMbKO MU0, KOTOpoe YyBCTBYET cebst KepT-
BOI HapyLleHUsA rocyapCcTBEeHHbIM OPraHOM OA4HOro M3 NnpaB, NPOBO3rNalleHHbIX B
nakre. OTO 03Ha4aeT, YTO C xanobon MoxeT 06paTUTLCA HeMoCpeaCTBEHHO NOTepneB-
Lee nuLo, KOTOPOMY B pesynbTaTe HapyLUeHUs NpaB Yenoseka Obin NpuYMHEH Kakon-nnbo
ywepb. B ocobbix cnyyasx, Hanpumep, ecnv XXepTBa HapyLLUEHUS NpaB YenoBeka oTobIBaeT
HakasaHuWe B BuAe NuLLEHNs cBOOOAB! UMW HAXoAMTCA B NcuxmaTpuyeckon 6onbHuue, Ko-
MWUTET NPUHUMAET anobbl, NoAaHHbIE YreHamu ceMbU.

C xanoborn MoXHO Takke 0b6paTUTLCS Yepes3 YNONMHOMOYEHHOrO (Hanpumep, aaBokKa-
Ta), KOTOPbIN AOMMKEH NpeAcTaBmTb KoMMTeTy No npaBam YenoBeka COOTBETCTBYHOLLYIO A0O-
BEPEHHOCTb.

MpeaAMeT XXAAOObI

Xano6a mMoxeT KacaTbCsl TONIbKO MHAMBUAYANbLHOrO peLleHNs, BLIHECEHHOro
rocyaapcTBeHHbIM OpraHoM, KOTOPOe, MO MHEHMIO AaHHOrO NNLa, HapyLuaeT ero npa-
Ba YeNioBeKa, rapaHTUpPOBaHHbIe B NaKkTe. ATO MOXET BbIThb, HANPUMEP, peLleHne aamu-
HUCTPAaTUBHOrO OpraHa, NPokypopa, cyaebHoe peLueHve U T. n.

*

TepmuH «kanoba» o3Ha4yaeT «CooBLLEHNE» B MOHUMAHWUN dPakynbTaTUBHOrO NpPOTOKOMa.



XKano6sbl B Komumrer OOH 1o npasam YeAOBEKO

YKanoba He MoXeT kacaTbCA COAepXaHUsi 3aKOHa UMW APYroro NPaBOBOro akTa, Aaxe
€Cnu JaHHbIV MPaBOBOW aKT ABHO NPOTUBOPEeYNT nakTy. KomuTeT no npaBam Yyenoseka He
MMeeT npaBa NpoBepsiTb COOTBETCTBME BHYTPEHHEro 3akoHoAaTeNnbCTBa MONOXEHNAM
nakra.
XKanob6a He MOXeT BHOCUTLCSI B MHTepecax ODOLLEeCTBEHHOCTU, T. €. Henb3s, Hanpu-
mep, opmynunpoBaTb 0606LLEeHHbIE 0OBUHEHMS B NIIOXOM 06paLLeHnm ¢ 3aKknioYeHHbIMK, B
MOrpeLIHOCTAX B CyAONPON3BOACTBE, B HapyLUeHWsX TaiHbl nepenucku. XXanoba moxeTt
KacaTbCsl UCKIIOYMTENbHO HapyLIeHUA onpeaerieHHbIX NpaB YernoBeka B OTHOLIEHUN
KOHKpEeTHOro nuua.
KomuteT no npaBam YenoBeka He paccMmaTpuBaeT xanob Ha hmanyeckue nuua, npea-
npuHumatenen, obliecTsa, koonepaTuebl, accoumaumm u T. .
Xanob6a moxeT kacaTbCs TONMbKO PELLUEHNI rOCYAapCTBEHHbIX OPraHoB, KOTopble Obl-
nv npuHsATel nocne 1991 r., T. e. nocne BCTynneHns B cuny dakynbTaTMBHOMO NpoTokona (CM.
BeedeHue). B coBepLUEHHO UCKMIOUUTENbBHBIX Cryvasix KoMUTET MOXEeT NpUHATD xanoby Ha
peLueHne, BbIHECEHHOe [0 3TON AaThl, ECNN HapyLUEeHWe NpaB YerioBeka NpoformKaeTCs.
MpeameTom xanobbl MOryT BbITb TONLKO NPaBa Yenoseka, NPoBO3rnalleHHbIe B MNak-
Te. OTO HWXecneayoLMe Npasa:
+  rpaeo Ha xu3sHb (Cmamabs 6). BknioyaeT Takke NpUHLMNbI BBIHECEHNS pPELLUeHNI 1
npvBeAeHUsi B UCTOSNTHEHVE CMEPTHON Ka3HW, MOMUIOBAHNS N U3MEHEHNS Haka3sa-
HUS.

+  BanpeuweHue rbIMoK U XeCmoKuX, 6ecyeno8eyHbIX unu yHuxarowux 0ocmouHcm-
80 8u008 0bpaweHus unu HakasaHusi (Cmames 7). Ha npakTuke Ha aTy cTaTbio Ya-
LLie BCEro CChINatTcs Nvua, nNuieHHble cBoboab.

+  3BanpeuweHue pabcmea u pabomopeosnu (Cmamsbs 8).

+ [lpaso Ha ce0b00dy U NUYHyt0 HernpukocHogeHHocmb (Cmamps 9). Kacaetcsi npas

nuua, NoABePrLLEerocs 3agepXaHuio Unu apecTy.
+ [lpaso nuy, nuweHHbIx c80600bI, Ha 2yMaHHOe obpauweHue (Cmamabsi 10). KacaeT-
Csl, B YaCTHOCTH, 06palLLeHNs C 0OBMHSAEMbIM: COBEPLUEHHONETHNM N HECOBEPLLIEH-
HONETHUM.

+  BanpeuweHue nuweHusi cgobo0bl Ha MOM OCHO8aHUU, Ymo daHHOe JTUUO He 8 CO-
CMOSIHUU 8bIMOIHUMb 002080pHbIe 0bs3amernscmea (Cmamps 11).

+ [lpaso Ha ceobodHoe rnepedsuxeHue o meppumopuu 2ocydapcmea U ebibopa
Mecmoxumeribcmea, a makxe npaso nokudame byt cmpaHy (Cmambs 12).

+ [lpasa uHocmpaHya 8 ces13u ¢ peweHueM o 8bicbinike (Cmambsi 13).

+ [lpaso Ha He3asucumblIl u becripucmpacmHbili cy0 (Cmambsi 14). 310 Hanbonee
obLuMpHasi cTaTbs, B KOTOPOW YCTaHOBIIEH psi NpaB 06BUHAEMOr0 1 MPUHLMMBI yro-
FNIOBHOW MpoLeaypsbl.

+ [MpuHyun npe3ymnyuu He8UHOBHOCMU U 3arpeujeHue obpamHou Cuslbl y20/108HO-
20 3akoHoOamernibcmea (Cmamps 15).

+ Bawuma nu4HoU U cemMelHOU XU3HU, HernPUKOCHOBEHHOCMU Xunuwa, a makxe
maliHbl KoppecroHOeHyuu (Cmampbs 17).

+  Ceob600da mbicnu, cogecmu u penueuu (Cmambs 18).

+ Ceoboda crosa (Cmamps 19).

+  BanpeuweHue nponazaHobl pacoeoll, HayuoHaIbHOU Uru pesu2uo3Hol HeHagucmu

(Cmamps 20).

+ [lpaso Ha MupHbie cobpaHusi (Cmampbs 21).

+ [paso Ha ceobo0y accoyuayuu ¢ dpyeumu nodbmu (Cmamsbsi 22).

+ [lpasa cynpyzoe u cembu (Cmampbs 23).

+ [lpasa pebeHka (Cmampbs 24).
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+ [paso npuHumams y4acmue 8 obujecmeeHHoU xu3HU (Cmambs 25).

+ [lpasa nuu, npuHadnexawjux K HayuoHarbHbIM MeHbwuHcmeoMm (Cmamabs 27).

+  PaseHcmeo neped 3aKoHOM u 3arnpeuwjeHue duckpuMuHayuu (Cmames 2, § 1; Cma-

mbs 26).

MpuBeaEHHBbIN BbilE NepeYeHb NpaB U CBOOO AOMKEH CbirpaTth posib NyTeBOAUTENS
no nakty (cMm. npunoxexue). NMpexae YeM HanucaTb Xanoby, cneayetT BHAMATENbHO O3Ha-
KOMUTBLCSl C COOTBETCTBYIOLIEN cTaTbel, obpallas ocoboe BHMMaHUE Ha CTeneHb no-
OpOBHOCTM MOMNOXEHWUN U JonycKaeMble orpaHuyeHus. Komutetr He npuHUMaeT xanob,
KacarLmxcs HapyLeHUsl NpaB YenoBeKa, He NPOBO3rNaleHHbIX B NakTe. Henb3s, Ha-
npuMep, CCbiNaTbCs Ha NpPaBo Ha Tpya Unu NpaBo Ha oGpa3oBaHue.

OcHoBHble $OPMAAbHbIE TPEGOBAHUS

1. MNopatowmin xanoby o6s3aH ucnonb3oBaTb BCe BHyTPeHHUE cpeacTBa o6xka-
noBaHusA, NpegyCcMOTpPeHHble HauMOHaNbHbIM 3aKOHOAATeNbCTBOM. Tak, B cyaebHbIX
Oenax cnenyet obxanoBaTb pelUeHWe B CyAe BbILLECTOsILEN UHCTaHuMU. B agMuHucTpa-
TUBHBIX Aenax creayeT o6paTuTbCS B BbILLECTOSLLMIN OpraH; ecrniv BHyTPEHHUM 3aKoHoAa-
TenbCTBOM MpeaycMOTpeHo cyaebHoe pa3bupaTtenbcTBO NO aAMUHUCTPATUBHBIM Aenam,
pelleHve crieayeT obxanoBaTb B KOMNeTeHTHOM cyae. OgHako HeT HeobxoauMocCTu ucno-
Nb30BaHUsi Ype3BbIYaHbIX UMW UCKMIOYUTENBHBIX Mep (TakuX Kak, Hanpuvep, 3asiBrieHune o
BO306HOBMNEHUN cyaebHoro nponssoacTea).

MpuHUMN ncyepnaHusa cpeacTB obxanoBaHUs 03HaYaeT, YTO NPeAMEeTOM Xanobbl
MOXeT ObITb TONIbKO OKOHYaTernbHOE pelleHne (BCTynuBlUee B 3aKOHHYH CUIy CY-
pebHoe pelueHue). MNpuunHo OTKNOHEeHMs GonbLUMHCTBA kanob 6bino To, YTo 3asBuTenu
He ucyepnanu Bcex BHYTPEHHUX cpeAcTB 06xanoBaHus. B coBepLUIEHHO NCKIMOYUTENBHBIX
cny4yasax KomuteT paccmaTpuBaeT xanoby [0 ucyepnaHis BO3MOXHOCTEN 06XanoBaHus
(Hanpumep, Korga Npou3BOACTBO HEOOOCHOBAHHO 3aTArMBaeTcs).

Hukakux cpokoB Ans nogayn xxanobbl co AHS NPUHSTUSA rocyAapCTBEHHBIM OpPraHom
OKOHYaTENbHOrO PELLEHNS HE YCTAHOBIEHO.

2. Henb3sa 3noynotpebnate npaBom obxanoBaHus. OTO 03HavaeT, YTo, Hanpumep,
coaepXXaHue xanodbl He MOXeT ObITb OCKOPOUTENbHBIM ANsi TOCYAapCcTBa, HE MOXET CO-
nepxaTb NOXHOW MH(OPMaLUK, 3asiBUTENb HE JOMMKEH BbICTYNaTb C MasrioBaXKHbIMU 06BU-
HEHWUSIMW, UCMOMNb30BaTb KOHTPObHbIN MexaHn3m 6e3 4OCTaTOYHbIX OCHOBaHUIA.

3. KomuteT no npaBam YenoBeka OTKIIOHSIET anoby, ecrnu 3TOT e BOMNpocC yxe pac-
cMaTpuBaeTCs Apyrum MexayHapoAHbIM opraHoM, Hanpumep, EBponerickvm cynom no npa-
BaM yenoseka. CnegoBaTenbHO, Hemnb3sa obpaluaTtbes ¢ xanobamm ogHOro 1 Toro e co-
OepXaHus B pasnuyHble MexayHapoaHble OpraHbi.

CoaepxaHne n Gopma XXAAOObI

YKanoba nomkHa cogepxatb crefyroLlee:

1) NW4YHbIE JaHHbIE: haMUNUIO, UMS, TPAXAAHCTBO, NPOdECCHIO, AATy U MECTO POX-
OeHns, agpec;

ykasaHue Ha rocyAapcTBo, NPOTUB KOTOPOro noaaeTcs xanoba;

coaepxaHne 06BUHEHWI;

cTaTby, KOTOPbIE, MO MHEHWIO 3asiBUTENS, ObINU HapYLLEHbI;

NpeanpyHATbIE BHYTPEHHWE CPEACTBA NPaBOBOW 3aLUUThl U UX pe3yrnbTaTbl.
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XKanobei B Komurer OOH o npaBam 4eAoBeka

K >xanobe cnegyeT npunoXxutb KONUM BCEX OOKYMEHTOB, MMEIOLLMX CYLLECTBEHHOE
3HayeHve Ansa AaHHoro gena. >Kanoba mMoxeT bbiTb cocTaBneHa Ha A3blke AaHHOWN CTPaHbI,
HanmcaHa oT pyku. B cBsA3u ¢ Tem 4To opuLmanbHeIMK A3bikamm KomuTteTa no npasam 4eno-
Beka ABMSTCS aHIMUACKUIA 1 DpaHLLy3CKMiA, )anoby 1 ConpoBOXAaLWME AOKYMEHTbI Ny4-
L€ COCTaBWTb HA OQHOM U3 3TUX A3bIKOB, YTO, HECOMHEHHO, YCKOPUT KOHTPOSIbHYIO NpoLie-
aypy (cM. npunoxeHue « Obpa3sey, uHOusUOyanbHOU xasnobbl).

KOHTpOAbHOS NpoueAypa

KoHTponbHas npoleaypa COCTOUT U3 ABYX OCHOBHbIX 3TarnoB:

+  nepeblili 3aBepLUIaeTCs peLLleHnem o NpUemMnemMocTy xanobebl;

* 80 8MOPOM BbIHOCUTCS PELLEHNE MO CyLLECTBY: Obiny N HapyLueHbl (Mnu HeT) npa-

Ba Yernoseka.

Bcsa npouenypa ocyliecTBnseTca B nUcbMeHHOM Buae. Mpoueaypa HOCUT KoHdbu-
AeHUManbHbIN xapakTtep. Jnuo, obpalatoleecs ¢ xanoboi, Bnpase NPoMHGOPMUPO-
BaTb CpeACcTBa MaccoBOW MHGOpMaLum 0 nogade xanobbl, HO He MOXeT nNpegaBaTh rnac-
HOCTK copepxaHue KoppecnoHaeHuun ¢ Komutetom.

KomuTeT no npaeam YenoBeka OTKIMOHSET xanoby (faxe 6e3 yBegoMneHns o Heln co-
OTBETCTBYIOLLEro rocy4apcTaa), ecnm xanoba cambiM 04eBUAHBIM 06Pa3oM He COOTBETCT-
ByeT hopMarnbHbIM TpeGoBaHUAM: HanpuMep, oHa aHOHUMHAs UM OTHOCUTCS K BOMpocam,
He yperynupoBaHHbIM B nakTte. Ecnu xxanoba sensetca npuemnemon, KomuteT nepeaaet
Xanoby 3anHTepecoBaHHOMY rocyapcTBy.

B HasHauveHHbI KomuTeToM Cpok rocydapcTBO MpeacTaBnseT eMmy obbsCHeHus, a
TakKke MHOPMaLMIO N OKYMEHTbI, CBA3aHHbIE C BONPOCOM O A0MNYCTUMOCTM Xanobbl. O6b-
SICHEHWS rocyAapcTBa nepefaloTcs NoAasLUeMy anoby, KOTOpbIA MOXeT NpeacTaBUTb
CBOM 3ameyvaHuns n kommeHTapun. Ha nio6om atane pasbuparenbcTBa Komutet moxeTr
obpaTUTbCA K noAasLUeMy xarnoby 3a npefocTaBNeHUEM AONONHUTENLHON UHGOp-
MauuM unu pasbAcHeHUW. KOMUTET NPpMHUMAaET pelleHne O HENpPUeMemMocTy xanobel,
ecrnv oHa He oTBeYaeT hopMarnbHbIM TpeboBaHUAM (CM. BbiLLe), U yBegoMseT 06 3Tom 3a-
ABUTENS U COOTBETCTBYIOLLEE rOCyAapCTBO.

PeLlueHve o npusHaHum xanobbl npuemnemMor JOBOANTCA OO CBEAEHNS COOTBETCTBY-
IoLWero rocyaapcTea v 3asButens. JTO pelleHne SBNAeTCs OKkoH4aTenbHbIM. B TeyeHuve
6 mMecsLeB rocyfapcTBo 06513aHO NPEACTaBUTL PasbACHEHWS, MHOPMaLMIO, a TaKkke yka-
3aTb, Kakve Mepbl OHO NPEANPUHSNO UNW cobupaeTcs NPeaAnpuHSATL B NOMb3y NofaBLUero
xanoby. Konun atux AokymeHTOB nonyvaeT noAaBLUMK Kanoby, KOTOpbIN Bnpase
npeAacTaBUTbL CBOU 3amMe4YyaHus U KoMMeHTapuu. Ecniv rocyaapcTtso He cobrniogaeT Ha-
3HaYeHHbIE CPOKM 1 YMOPHO He pearvipyeT Ha HanomvHaHusi, KomuTeT NpMHMMaeT pelueHne
Ha OCHOBaHWM [OKYMEHTaLWK, Noy4YeHHOW OT NofasLuero xanooy.

B TeyeHue cpoka, npefocTaBieHHOro AaHHOMY rocyAapcTBy Ha pasbsiCHEHUs, OHO
MOXET BOCCTaHOBWTb HapyLUEeHHble NMpaBa YerioBeka UMu yCTpaHUTb NOCNeACTBUSA Takux
HapyLweHui. B Takom cnyyae KomuteT npuHMMaeT peLleHvie o npekpalleHun aena.

PeweHne Komureta o HapyLeHnU NpPaB YeAOBEKA

Ecnu KomuTeT npugeT K 3aknoyeHmnio, YTo npaBa YenoBeka HapyLlleHbl He Gbinu, oH
yBeoMIISieT O CBOEM pPELLEHUM COOTBETCTBYIOLLIEE rOCYAapCTBO U NoAaBLUero xanoby. Pe-
WweHne KomuteTa sBNseTCs OKOHYaTeNbHbIM.
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KomuTeT no npaBam 4YenoBeka, KOHCTaTUPys, YTO roCYyAapCTBO HAapYLUMIIO NpaBa Ye-
noBeka, yka3blBaeT Ha peLleHus (4eNCTBUS), KOTopble KBanMULMpyeT kak HapyLleHue, a
TaKke COOTBETCTBYIOLLME NOSIOXKEHUs NakTa. YacTo cnyyaeTtcst Tak, YTo Cpean MHOroumc-
NEHHbIX 0O6BUHEHMWIA, C KOTOPbIMU BbICTYNAeT 3asaBuTens, KomuTteT npmuaHaeT 060CHOBaHHbI-
MU TOJIbKO HEKOTOPbIE.

KomuTeT, koHCTaTUpys HapyLleHve NpaB YerioBeka, o6pallaeTcsa K rocyaapcTBy C
NpU3bLIBOM NPeAnpUHATL COOTBETCTBYHOLME Mepbl. VX xapakTep 3aBUCUT OT BMAA Ha-
pyleHus npaB Yenoseka. Tak, Hanpumep, KomuteT pekoMeHayeT o6ecneynTb 3aKoYeH-
HOMY MEAMLMHCKYIO MOMOLLb, HemMeareHHO 0CcBOGOAMTL ML, NULLEHHOE CBOGOAbI!, BOC-
CTAHOBUTb Ha [JOJPKHOCTM B nNyb6nuuyHon cnyx6e, BbINMATUTb BO3MELLEHUE UMK
KoMneHcauuo. Crnyyaetcs Takke (MpaBda, pedko), YTO caMa KOHCTaTauusi HapylleHus
npaB YernoBeka SIBMSETCH €AWHCTBEHHbIM YOBMNETBOPEHWEM, KOTOPOE MoJlydYaeT 3asiBu-
Tenb. CnegyeTt o6paTuTb BHAMAHWE, YTO BO3MeLLeHUe Unv KoMNeHcauusa npucyxaaeT-
CAl B NPUHLUMNE TOMbLKO B TeX CryvasiX, korga Hemnb3s UHbIM 06pPa3oM BOCCTaHOBUTL
HapyLleHHble NpaBa YenoBeka. Hagexaa Ha nonyyeHue KpynHow AeHEXHOW CyMMbl Yac-
TO ocTaeTcs HecbbIBLUEWCS.

BbINOAHEHMe rocyAapPCTBOM peLieHmnn Komureta

®akynbmamueHbil MPOMOKO/1 He HanaraeT Ha rocyaapcTBa NpaBoBol 06513aHHOCTU
BbINOMHATL pekomeHaauun Komuteta. Tem He MeHee rocyaapcTBo, KOTopoe ogobpuno
MeXOYyHapOAHbI KOHTPOIb, UMEET NMONMUTUYECKYIO U MOpanbHYH0 0653aHHOCTb MOAYNHUTB-
ca pelennto Komuteta. MNpakTnyecky Tak noctynaet 60MbLWLMHCTBO rocyAapcTs.

KomuTeT HazHa4aeT no kaxgoMmy Aeny cpok (kak npasuno, 180 aHelt), B Te4eHUe KOTO-
pOro rocyaapcTBO AOMKHO NpeACcTaBUTb MHAOPMALIMIO O Mepax, MPUHATLIX AMNS BbINOnHe-
HUa pekomeHaaumin. CooTBeTCTBYOLWasa MHgopMaumsa AormkHa GbiTe NOMeLLeHa B Nepuo-
Anyecknx goknapax (cMm. BeedeHue). KoMuTeT exxerogHo HasHayaeT Takke crneumanbHOro
[OKNag4uka, KOTopbI OLEeHVWBaeT NPeanpuHATbIe rocyAapcTBamMn Mepbl B MOMb3y XepTs
HapyLUeHUs npaB Yenoseka.

KomuTeT nomeLLaeT B CBOEM eXerofqHoM Aoknaae, KoTopbli iBnsieTcs oduumanbHbIM
nokymeHTom OOH, nHdopmauuio o cTeneHn n obbemMax BbINOMHEHNS pekoMeHAauui oTae-
NbHBIMU rocyfapcTBamu. ATo eAMHCTBEHHast (hOpMa «CaHKLMI» MO OTHOLLIEHMIO K rocyaap-
cTBaM, KOTOpble He NMpeaoCcTaBuUnM NodasLueMy xanoby cooTBETCTBYIOLWEro BO3MELLEHNS
nnbo He BOCCTAHOBUIN HapyLUEHHbIX NpaB YeroBeka.

3asBuTENb AOMMKEH NOMHUTL O TOM, YTO LieSIbio KOHTPOSIBHOM NpoLeaypbl He ABNseT-
Cs1 KOMMpoMeTauus rocyfapcTBa Ha MexayHapoaHOW apeHe, a rapaHTMpOBaHve npas Ye-
noseka.



XKano6sbl B Komumrer OOH 1o npasam YeAOBEKO

OBPA3EL, MHAUBUAYAABHON XXAAOBbI

The Human Rights Committee B KomuTeT no npaesam yenoseka
c/o Office of the United Nation Bropo BepxosHoro

High Commissioner for komuccapa O6beaNHEHHbIX
Human Rights Hauui no npaBam yenoseka
8-14 avenue de la Paix 8-14 avenue de la Paix

1211 Geneva 10 1211 XKenesa 10
SWITZERLAND LLisenuapus

MpencraBnsieTcsl Ha pacCMOTPEHNE B COOTBETCTBUM C PaKybTaTUBHBIM NPOTOKONOM
K MexayHapoZHOMY NakTy O rpaXaaHCKUX U NONUTUYECKUX NpaBax.

I. Mucpopmauumsa 06 aBTope coobLueHus:

Pammnnsa ... UMA(MMEHA). .. .o
MpaxgaHcTBO . ..o oo v e e PoOoBaHATUM . . .. ...
[aTa N MECTO POKABHUS . . o o ottt e e et et e e e e et e e et e
[ [ Yo oY 2T T = o =Y o
MHow agpec ansa nonyveHns koHuaeHUManbHON KoppecnoHaeHLMn (ecnu oTnnyaeTcs oT
NOCTOSIHHOTO agpeca)

CoobLueHve npeacTasnseT:

a) XepTBa HapyLUEHWS UMW HapyLUEHUA, NEPEYNCIIEHHBIX HUXE;

b) HasHayeHHbIVi NpeacTaBnTENb (aABOKAT) NpeanonaraeMon XepTBbl (KepTB);
C) MHOe Nn1uo.

Ecnu oTmeueH kBagpaT C), aBTOp AOJIKEH MOSCHUTD:
1) B KaKOM Ka4ecTBe AaHHOe NULIO AEVCTBYET OT MMEHU XXepTBbl ()KePTB), HANpMMeEp, yKasaTb
POACTBEHHYIO CBA3b UK APYrve NMYHbIE CBA3W C NpeanonaraeMon XepTBon (kepTeamu):

2) nodyemy xepTBa (KepTBbl) HE UMeeT (He MMELOT) BO3MOXHOCTU cama (CaMu) NpeacTaBUTb
coobLueHue:

TpeTbe Nnuo, He nmetoLee POACTBEHHbIX 1 NIOOLIX APYrMX CBA3EN C XXepTBOM (>kepTBamm),
He MOXeT NpeacTaBUTb COOBLLEHME OT ero (UX) UMeHMN.

1l. UHcpopmauumsa o npeanonaraeMon XXepTee (XKepTBax), ecriv oHa (OHM) He IBNSAeTCA
(ABNAIOTCA) aBTOPOM (aBTOpamu) coobLueHus

Pammnna ... UMA(MMEHA). .. .o
[paxpaHcTBO . ... ..ottt PoOo3aHATUM . . ... .
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[atanMeCTO POXKAEBHUSA . . .. ...
HbIHELHNN aAPeC NN MECTOHAXOKIABHUE . . .. ..ottt e i

lll. TocymapcTBO, KOTOpPOro KacaeTcs kanoba. HapylweHHble cTtaTby nakra. BHyTpeH-
HMe cpeacTBa NPaBOBOW 3aWMUTbI

HassaHue rocyaapcitBa — y4acTHUKa Me)K,quapo,QHoro nakta un d)aKyJ'IbTaTVIBHOFO npoTo-
Kosna, NpoOTUB KOTOPOro HanpaendaeTca cooblLueHve:

Cratbu Me)K,quapquoro nakTa O rpaXgaHCKnx 1 NoJIMTUYECKNX NpaBax, KOTopble, KakK
npeacraendaeTca, Obinu HapyLleHbl:

BHyTpeHHVe cpefcTBa NpaBoBOW 3aLLUThl, KOTOPblE ObINKM MCHepnaHbl npeanonaraemon
XepTBOW (>kepTBamu) Unu oT ee (Mx) nuua: obpalleHne B Cyabl UNu Apyrue rocyaapcTBeH-
Hble OpraHbl; KOrAa v ¢ KakuM pe3ynbTaTtoM (MO BO3MOXHOCTU, MPUOXUTb KOMUK BCEX COOT-
BETCTBYIOLLMX CyAEeOHbIX NN aAMUHUCTPATUBHBIX PELUEHNI):

IV. Opyrve mexagyHapoaHbie npoueaypbl

BbIn nn 3TOT e BOoNpoc NpeAcTaBneH Ha pacCMOTPEHWE B COOTBETCTBUM C Kakon-nnbo apy-
rov npoueaypovi MexayHapoOHOro paccrnefoBaHusi UMK yperynupoBaHus (Hanpumep, Ha
paccMoTpeHue EBponelickoro cyaa no npaesam YernoBeka)? Ecnu aa, To korga v ¢ Kakum pe-
3ynbTaTtom?

V. NMpuBogumeble B kanobe dakTbl

Moapo6Hoe onvcaHne hakToB NpeanoiaraeMoro HapyLeHUs U HapyLLEHWUI (C yKasaHu-
€M COOTBETCTBYIOLUMX AaT):*

* [lo6aBUTb CTOMbLKO CTpaHuL, CKONbKO Heo6XOANMO ANA 3TOro ONUCaHWS.



BEAOPYCCKUE OBPALLEHUS MO BONMPOCAM
CBOBOAbI ACCOUMALINIA*

Xanoba no oeAy CMOProHcKoro ooLecTBeHHoro
o06beArHeHUs «[TPABO3ALYNTHBIA LLeHTP»

Aara: 25 ceHrabps 2001 roaa

The Human Rights Committee
clo Center for Human Rights
United Nations Office

8-14 avenue de la Paix

1221 Geneva 10, Switzerland

MpencraBnsieTcst Ha pacCMOTPEHNE B COOTBETCTBUM € PaKybTaTUBHBIM MPOTOKONOM
K MexayHapoLHOMY NakTy O rpaXAaHCKUX U NONUTUYECKUX NpaBax.

. MHOPOPMALIMA OB ABTOPE COOBLLEHNA

[MMpusodsimcs ceedeHusi 06 asmope coobujeHus u rpednonazaembix xepmeax: gha-
MUnus, UMS, HayUuoHabHoCMb (epaxdaHcmeo), pod 3aHAamull, 0ama u Mecmo POXOeHus,
adpec unu MecmoHaxoxoeHue Ha MoMeHm rodadu xanobbl. [1o coobpaxeHusiM KOHU-
deHuyuanbHocmu OoKyMmeHma ama uHghopmauyusi 8 daHHoU nybnukayuu He npusodumcs.]
Coo0bLLeHre NnpeacTaBnseT XepTBa HapyLLUEHWS.

Il. BATPATMBAEMOE FOCYOAPCTBO. HAPYLLEHHbBIE CTATbW. BHYTPEHHUE
CPE[OCTBA NMPABOBOW 3ALLNTHI

HasBaHue rocygapctBa — yvacTHuka MexxayHapoOHOro nakra o rpaxaaHckux 1 no-
NUTUYeCKUX npasax n ®akynbTaTUBHOrO NPOTOKOMA, MPOTUB KOTOPOTO HanpaBnseTcs Coo6-
uieHve: Pecnybnuka benapycs.

CraTtby MexayHapoaHOro nakta o rpaXaaHCcKux v MoMMTUYECKUX npaBax, KoTopble,
Kak npefcraBnsieTcsi, Obinn HapyLeHbl: 3, 22.

BHyTpeHHWe cpeacTBa NpaBOBON 3alUMTbI, KOTOpble ObiNM UcHepnaHbl Nnpegnonarae-
MOV )XepTBOW: xasoba e FpodHeHCcKul obrracmHol cyod; pewleHue 1Mo HeMy, NNPUHsimoe
o6nacmHbiM cyoom 5 anpensi 2001 2.; kaccayuoHHasi Xasoba e BepxoeHhbilii cyd Pec-
ny6nuku Benapycb; onpedeneHue rno Hemy cy0ebHoU Kosie2uu rno 2paxo0aHcKum de-
nam BepxoeHozo cyda Pecny6nuku benapycs om 14 masi 2001 2.

B naHHOM pasgene npuBoAATCS TeKCTbl xanob, nogaHHbIx B KomuTeT no npaeam Yenoseka 6eno-
pYyCCKMMUM rpaxaaHamuy no BONpocy HapylueHusi cBoboabl accoumaumii. BonbLUMHCTBO U3 3TUX Xa-
nob kacarTcsi cryvyaeB HenmpaBOMEpPHbIX 0TKa30B B perMcTpaumy obLecTBEHHbIX 06beanHeHNA 1
NUKBMAALNIA 0BLLECTBEHHBIX 06beanHeHn. JInkenaaumnsa obLecTBeHHbIX 06beanmHeHunin B 2003 n
2004 rr. ctana Hanbornee pacnpoCTpaHEHHOW NPAKTUKON OrpaHUyeHnst npas rpaxaaH: B 2003 r. cy-
namu Benapycu 6binm nukeuamnpoBaHbl 51 obliecTBeHHoe 06beanHeHne, B 2004 r. 3Ta npakTuka
npogomkanacs.
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I, APYTVE MEXXOAYHAPO[HbIE MPOLIEOYPLI

BbIn 1 9TOT ke BONPOC NPeACcTaBneH Ha pacCMOTPEHNE B COOTBETCTBUM C KaKOM-u-
60 apyroi nNpoLenypor MexayHapoaHOro paccriefoBaHUs Unv yperyrmpoBaHus Criopos?
He npedcmaensincs.

IV. MPUBOOVMBIE B XXAINNOBE ®AKThI

9 ceHTA6ps 2000 r. OT UMEHM YNONHOMOYMBLLEN MEHS TPYNMbI FpaxaaH s obpaTuncs B
ynpasneHue toctuumm MpogHeHckoro obnucnonkoma o peructpaumm CMoproHckoro obue-
CTBEHHOro ob6beauHeHusi «lpaBo3allnTHBIA LEHTP». PellueHneM ynpasreHust cTuumm
"pogHeHckoro obnucnonkoma ot 16 cpespanst 2001 r. B perncrpaunm obLLeCcTBEHHOro 06b-
eavHeHusi oTkasaHo. OcHoBaHust: 1. Llenb, 3agaumn v meToabl AesTENbHOCTU HanpaBrieHbl
Ha 3aLUTy He YreHoB 06beanHeHNs, YTO, sikobbl, poTnBopeynT Ctatbe 1 1 CtaTtbe 22 3a-
KoHa Pecnybnuku Benapycb «O6 obLecTBeHHbIX 06beanHeHusixy; 2. MyHkT 1.4 YcTtaBa, a
Takke Lenb 06beaUHEHNS CBUAETENbCTBYIOT O HAMEPEHUN OCYLLECTBISTL AEATENBHOCTD
3a npegenamu TeppuUTopuK, yctaHoBneHHon YctaBowm; 3. MNyHkT 1.6 YcTaBa npegycmartpu-
BaeT BO3MOXHOCTb BXOXAEHUSI 0ObeANHEHNS B «APYTVE OpraHn3aumnmny, 4To akobbl NpoTu-
BopeuuT n. 3 ekpeta MNpesunaeHta Pecnybnuku Benapyce Ne 2 o1 26.01.1999 1. «O HekoTO-
pbIX Mepax Mo ynopsiio4eHuo AesTENbLHOCTU NONUTUYECKMX NapTUii, NpodeccnoHanbHbIX
COI030B, MHbIX OOLLECTBEHHbIX 0ObEANHEHNIN» B YAaCTU HEBO3MOXHOCTM YNEHCTBa opuamn-
Yeckux nuL, B 06begnHEHUN.

PelueHve ynpaBneHus loctuuum 6b1no o6xanoBaHO MHOM OT MMEHU TPYNMbl rpaXaaH
B [pogHeHckuin obnacTtHoi cya. XKanoba 6bina octaBneHa 6e3 yaoBneTBOPEHUS.

3aTeM HanpaBreHa kaccauuoHHasi xarnoba B BepxosHbiit cya Pecnybnuku Benapyce.
Onpegenennem ot 14 mas 2001 r. cyaebHas konnerns no rpaxaaHckim genam BepxosHoro
cyna Pecny6nukn Benapycb npuaHana 060CHOBaHHOW Hally »anoby no nyHkTy 1.4 Ycraea.
B octanbHom yacTtu xanoba octaBneHa 6e3 yooBneTBOPEHUSI.

[Mpy NPUHATMM peLleHnii cyabl He Aanu NPaBOBOW OLIEHKU HALLMM CCbinikam Ha Hapy-
LLIeHWe Npu perucTpawuuy obLLecTBEHHOrO 06beANHEHUS yIPaBNeHNEM CTULMKN [poaHEH-
ckoro obnucnonkoma Ctaten 1 [leknapaumm o npase v 0653aHHOCTY OTAENbHBIX WL, FPYNM
1 OpraHoB 06LLiecTBa NOOLPATb U 3alyLLaTh 06LLEeNpU3HaHHbIE NpaBa YernoBeka N OCHOB-
Hble cBoGOAbI, NpUHATON pe3ontounert 53/144 eHepanbHon Accambnen OOH o1 9 aekab-
psa 1998 r., n Ctatbu 22 MexayHapoaHOro nakta 0 rpaxaaHCKMX U NONIMTUYECKUX NpaBax,
npuHatoro pesomoument 2200 A (XXI) MenepansHon Accambnen OOH ot 16 pgekabps
1966 r. 3Tum, Kak g nonarato, CyAbl YKIOHUIUCE OT 3PMEKTUBHOM 1 KOMMETEHTHON NpaBo-
BOW 3awwyuThl, HapyLwmuB CTaTbio 3 MexayHapoOHOro nakTa o rpaXaaHCKUX U NOMMTUYECKUX
npaeax.

Y4yuTbiBasi, YTO MHE COBMECTHO C ApYrMU rpaxaaHamu oTkazaHo B permcrpauum npa-
BO3aLLMTHOW opraHusaumu, cuntato, 4to Pecnybnukon Benapycb HapylweHa Ctatesa 1 [e-
Knapauum o npaee 1 06513aHHOCTM OTAENbHbIX NL, FPYNM U OpraHoB 0bLLecTBa NOOLPATL 1
sawmwaTte oblenpuaHaHHble npaBa YerioBeka U OCHOBHble cBOGOAbl. Takke HapylueHa
CraTtba 22 MexayHapoOHOro nakta O rpax4aHCKUX U MOMUTUYECKMX MnpaBax, MOCKOmNbKY
Pecnybnuka Benapycb BocnpensitctBoBana o6beAnHEHNIO rpaxaaH Ans 3aluTbl npas Ye-
noBeka, B TOM Y1Cne NpaB rpaxaaH, He BXOASALLMX B COCTaB OOLLECTBEHHOIO 06 begNHEHNS.

Ob6palyato Takke BHUMaHWe, 4yTo PecnybnukaHckoe obliecTtBeHHoe obbeanHeHue
«Benopycckuii XenbCUHKCKUIA KOMUTET» B CBOEM YCTaBe COAEPXUT BO3MOXHOCTb 3aLLuThbI
npaB He YNeHOB 0ObeaNHEHNS U K HEMY B 3TOI YacTu OTCYTCTBYHOT NPETEH3UM CO CTOPOHbI
rocygapctsa. [pu peructpauum xxe Hawero o6 beAMHEHUs: aHanorM4yHyo HopMmy Ycrasa ro-
CyAapCTBEHHbIe OpraHbl NocYUTany NPoTMBOpeYaLlel 3akoHoaaTenbCTBy Pecnybnukm Be-
napycb.
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3anpeLleHne obLecTBEHHOMY 06 beANHEHNIO ObITb YNIEHOM APYro opraHu3aumu, Ko-
Topoe npepycmatpusaeT [ekpeT MNMpe3ngerHTta Pecnybnukun benapyce Ne 2 ot 26.01.1999 .
1 Ha KOTOPOM OCHOBbIBAsICsi OTKa3 B perncTpaummn Halero obLecTBeHHOro o6beanHeHus,
He BbI3BaHO WMHTEpecamy rocy[apCTBEHHOW unu obLiecTBeHHoW 6Ge3onacHocTu, obuie-
CTBEHHOI0 NMopsiZika, OXpaHbl 340POBbS M HPABCTBEHHOCTU HACENEHUSI UMK 3aLUTLI NPaB 1
cBoboa Apyrux nuu,.

MockonbKy oTka3oM B peructpauuy CMOProHcKoro obLecTBeHHOro o6beanHeHus
«[MpaBo3alYUTHbIN LLEHTP» HapyLLEeHO 1 MOe HAMBMAYanbHOE NpaBo Ha cBoboay accouna-
Luu, s BbIHY>KAeH obpaTuTbest kK Bam 3a 3awutoit.

MpunoxeHus:

N

Konusi peweHus ynpaeneHusi ocmuyuu 'podHeHCKo20 o6iucnosKkoma om
16.02.20012.;

Konus xano6bi e FpodHeHckuli o6nacmHol cyo;

Konus peweHusi FpodHeHckoz20 obnacmHozo cyda om 5 anpensi 2001 2.;
Konus kaccayuoHHol xanobbl 8 BepxoeHsll cyd Pecny6nuku Benapycsb;
Konus onpedeneHusi cydeb6Holl konneauu rno 2paxdaHckum denam Bepxoe-
Hoz2o cyda Pecny6nuku benapychb.

Konusi Ycmaea CMop2oHcKo20 obujecmeeHHo20 o6beduHeHusi «[lpaso3sa-
wumHbIl YeHmp», Komophbli MpedcmassisifICs Ha peeucmpauyuto 8 yrnpasie-
Hue rocmuyuu FPodHeHCcKo20 0651UCoNKOMa.

aokrowbd

o

AnekcaHgp [eprayes
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Xanoba no pAeny O6LyecTBeHHOro o6reAMHEeHUs
«XeAbCUHKN-XXI»

NHANBUAYAABHAS XKAAOBA B KOMWUTET MO NMPABAM YEAOBEKA
Aara: 12,11.2001r.

CoobujeHue Ha adpec:

The Human Rights Committee KomuteT no npaBam 4yenoBeka

c/o OOCHR — UNOG ansa nepepaym B Ochuc BepxoBHoro
1211 Geneva 10, KoMuccapa no npaBam YyenoBeka
Switzerland OpraHusaummn O6beanHeHHbIX Hauum

1211 XeneBa 10, LLBeniuapus

lNpedcmasnsemcs Ha paccmompeHue 8 coomeemcmeuu ¢ akybmamueHbIM MpPo-
mokoriom K Mex0yHapoOHOMY rakmy O 2paxx0aHCKUX U MofUumu4YecKux rpasax.

I. MHOOPMALWMA OB ABTOPE COOBLLEHUA

[MMpusodsimcs ceedeHust 06 asmope coobuweHust: chaMurnusi, UMsi, HayuoHarIbHOCMb
(epaxxdaHcmeo), pod 3aHAMuU, 0ama U Mecmo PoXOeHUsi, adpec Uriu MecmoHaxoxoeHue
Ha MoMeHm rodayu xanobbl. [1o coobpaxeHusiM KoHghudeHyuansHocmu OOKyMeHma ama
uHgopmayus 8 daHHoU rnybnukayuu He npueooumcs.]
Coo0bLeHne npeacTaBnseT:

a) )xepTBa HapyLUEHWUs U HaPYLLUEHWA, MePeYUCTIEHHBIX HUXE; =Y
6) HasHaYeHHbI NpeacTaBMTENb NPeAnonaraeMoi XepTBbl;
C) nHoe nuuo. [

IIl. NTHOPOPMALINA O NMPEQMOJIATAEMbIX XKEPTBAX

[Mpusodsimcsi ceedeHusi 0 mpuduyamu mpex npednonazaemMbix Xepmeax: hamMurius,
UMSI, HayuoHanbHoCcmb (epaxdaHcmeo), pod 3aHamul, 0ama u Mecmo poxoeHusi, adpec
unu mecmoxaxoxoeHue Ha MoMeHm rnodayu xasnobbl. [1o coobpaxeHusm KoHGUudeHyuarb-
Hocmu AokymeHma ama uHghopmauusi 8 daHHoU nybrnukayuu He npugodumcs.]

I1l. BATPATIBAEMOE NOCYAOAPCTBO. HAPYLLIEHHbBIE CTATbW.
BHYTPEHHME CPELCTBA NMPABOBOW 3ALLUTHI
Ha3ssaHwue rocygapctBa — yvacTHuka MexayHapofHOro nakra o rpaXaaHCKux v no-
NUTUYeCKUX npasax n ®akynbTaTMBHOro NPOTOKOMA, NPOTUB KOTOPOro HaNpaBnseTcs Coob-
weHwve: Pecny6bnuka benapycs.

Cratbu Me)K,quapo,uHoro nakTa O rpaXgaHckux un nonnTnuHeckKnx npaBax, KOTopble,
KaK npeacraBndeTca, Obinn HapyLleHbl:

ab6sauybl 1 u 2 Cmamsbu 22;
a63ay 1 Cmambu 2;
Cmambs 26.

BHyTpeHHWe cpeacTBa NpaBoOBOW 3aLLuThbl, KOTOPble ObiNKU ncHepnaHebl Npeanonarae-
MOV XepTBON (kepTBamu) unu ot ee (1x) nuua: obpalleHue B Cyabl Unu B Apyrue rocygap-
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CTBEHHbIE OpraHbl; KOraa 1 ¢ Kakum pe3ynbTaToMm (Mo BO3MOXHOCTM, MPUIIOXKUTL KOMUU BCEX
COOTBETCTBYIOLLYMX CYAEOHbIX UNW aAMUHWUCTPATUBHBIX PELLEHWI).

B coomeemcmeuu c 3akoHodamesnibcmeom Pecny6nuku benapycs (PB) pewe-
Husi MuHucmepcmea rocmuyuu 06 omkase 8 pecucmpayuu obujecmeeHHo20 o6 be-
OuHeHus1 Mo2ym 6bimb 06)kasoeaHbl MOJIbLKO 8 8bicuiell cy0eb6HOU UHCmaHyuu —
BepxoeHom cyde Pb.

UHbIX 803MOXxHOCMel cydebHOU 3auyumbl 8 MOGO6HbLIX CrlyYasix 3akoHoOame-
nscmeom PB He npedycmampueaemcsi.

18.07.2001 2. MHOMO (coemecmHo ¢ 2pax0daHamu Pununnoenbim B. B. u lMomy-
noli A. C.) e ebicuyto cyOebHyro uHcmaHyuro BepxoeHsili cyd Pb nodaHa xanoba Ha
delicmeusi MuHucmepcmea rocmuyuu, omkasasuwe2o 8 peasucmpayuu pecrny6énu-
KaHCKo20 rnpaeo3aljumHoao obuecmeeHHo20 06bLeduHeHUs1 «XenbCcUHKU-XXI».

B daHHoli xanobe Mbl om uMeHu y4ypedumeriel npocusiu npusHams omka3 Mu-
Hucmepcmea rcmuyuu 8 pecucmpayuu He3akoOHHbIM U ocywecmeums peaucmpa-
yuro o06eduHeHus1 8 cydeb6HoM nopsidke.

Heno no xxanobe 6b1110 paccMmompeHo 8 cydebHbIx 3acedaHusix 15 u 20 aszycma
2001 a.

20 as2ycma 2001 200a BepxoeHbili cy0 8 ydoesiemeopeHuU xanobbl omka3all.

PeweHue BepxosHo20 cyda He Mo)xem 6bImb 06)kasi08aHO U ONPOMecmo8aHo
8 eblwecmosiwell UHCMaHyuu, mak Kak makol uHcmaHyuu e cydebHol cucmeme
Pecny6nuku Benapycb He cyujecmeyem.

BHympeHHue cpedcmea cydebHoUl 3aujumbl Ha 9MOM OKa3aJluCb UcYepraHhbl.

IV. APYTVE MEXXAYHAPOHbIE MPOLIEAYPLI

Bbin nun 3T0T e BONpoC NpeAcTaBiieH Ha pacCMOTPEHWE B COOTBETCTBUM C KaKoN-Nu-
60 gpyromn npouenypor MexayHapogHOro paccrnefoBaHus UK yperynmpoBaHus CropoB
(Hanpumep, Ha paccmoTpeHne MexamepukaHCcKon KoMUccuK No nNpaeam yenoseka, EBpo-
newcKkon kKommccumn no npasam Yenoseka)? Ecnuv ga, To korga v ¢ kakum pesynbtatom?

Omom eonpoc Ha paccMompeHue UHbIX Op2aHO8 &8 coomeemcmeuu C Ka-
KoU-nu6o npouyedypoli MexdyHapoOHO20 paccriedoeaHusi unu ype2ynupoeaHusi
crnopoe He rnpedcmasssics.

V. NMPNBOONMBIE B XXANNOBE ®AKTbI
MoapoGHoe onucaHre akToB NPEANonaraeMoro HapyLeHWs UK HapyLLEHWii (C yka-
3aHMeM COOTBETCTBYIOLWMX AaT)

Cumyauyus c cobnrodeHueM npae u ceobo0d yesioeeka 8 Pecnybnuke benapycb
8bI3bigeaem 06eCroOKOeHHOCMb Yy MHo2ux 2pax0daH. lMoHumasi, Yymo 3ghghekmue-
HOoCcMmb npaeo3awjumHoli dessmesibHOCMuU eo3pacmaem npu o6LeduHeHUU UHAuUe8U-
OdyanbHbIx ycunul, 6osee 100 epaxdaH benapycu npuHsnu peweHue co3damb He-
npasumesiscmeeHHoe fpaeo3awjumHoe obujecmeeHHoe 06 LeOUHeHUe.

Muccusi o6beduHeHus1 — codelicmeue peanu3ayuu e Pecny6nuke benapycob
nonoxeHuli «[Jeknapayuu o npaee u o6s13aHHOCMU 0MOesIbHbIX JIUY, 2PyNn U opaa-
Hoe obujecmea noowpsmb U 3aujuwjams obujenpusHaHHble npaea 4es0oeeka U
ocHoeHble c80600bI», NpuHsIMou pe3osnrouyueli 53/144 eHepanbHolU Accambiieu
OOH 9 dekabpsi 1998 2.

113



CBOBOAA ACCOUUAUNN: TPAKTUKA MEXAYHAPOAHOW 3ALUNTH

12 Hos16ps1 2000 2. cocmosiiock yuYpedumesibHoe cobpaHue Pecny6nukaHcko20
npaso3awyumHo2o obwjecmeeHHo20 06beduHeHus1 «XenbcuHku—-XXI» (POO «Xesnb-
cuHKu-XXl»), 8 komopom npuHsino yyacmue 114 yenoeek. [JaHHoe co6paHue npoxo-
dusio ¢ cobnrodeHueM ecex HOpM 8HymMpeHHe20 3akoHoOamesnibcmea Pecny6nuku
Benapyces.

11 dekabps 2000 2. ece Heo6xo0uMbie OOKyMeHMbI 6b11u HanpasneHbl 8 MuHu-
cmepcmeo rocmuyuu Pecny6nuku Benapyce 0nsi pecucmpayuu 06e0uHeHUs.

11 uroHs1 2001 2. MuHucmepcmeo rocmuyuu omka3sano POO «XenbcuHku—-XXI»
8 peaucmpayuu. B kasecmee npuYyuH, nossieKwWux omkas e pecucmpayuu, MuHu-
cmepcmeo rocmuyuu Hasbligaem credyroujue:

+  npedycmompeHHasi Ycmaeom POO «XenbcuHku—-XXl» e03MoxHOCMb 3auju-
mablI npae 2paxodaH, He sensoujuxcsl YieHamu POO «XenbcuHku—XXl», umo,
no mHeHuro MuHucmepcmea rocmuyuu, He coomeemcimayem MoJIOKeHUsIM
«[eknapayuu o npase u 06s13aHHOCMU O0MOESIbHbIX JIUY, 2Py U op2aHos8
obwecmea noowpssms u 3aujuusams obujenpusHaHHble npaea Yyesoseka u
OocHO8Hble c80600bi1», KoHcmumyyuu PB u uHomy 3akoHoOamesnibcmay;

* COMHEeHUsI 8 MpasoMepHOCMU co30aHusi 06 eAUHEeHUs], IPUHAAMUs1 Ycmaea u
peuweHUs1 UHbIX 80MPOCOo8 Y4YpedumesibHO20 COBpaHusi;

+  3amMe4aHusi rno rnpedcmassieHHbIM CMUCKam U UHbIM OOKYMeHmam.

18.07.2001 2. e BepxoeHnblii cyd Pb nodaHa xanoba Ha delicmeusi MuHucmep-
cmea rocmuyuu, omkasaeuie2o 8 peaucmpayuu 06bLe0UHEHUs].

BepxoeHbit cyd PBb npu3Han comHeHuss MuHucmepcmea rocmuyuu 6 npaeo-
MepHocmu co30aHusi 06bLeAUHeHUs, MPUHSIMUST Ycmaea u peweHusi UHbIX 80I1POCO8
Yy4ypedumenbHo20 cobpaHusi, a makxe 3ameyaHusi 1o npedcmaesieHHbIM Criuckam u
UHBbIM GOKyMeHmam Heo60CHO8aHHbIMU.

Bmecme ¢ mem BepxoeHbilii cyd, kak u MuHucmepcmeo rocmuyuu, cHumaem, 4mo
npaeso3aujumHoe obuecmeeHHoe o6LeduHeHuUe He OO/HKHO 3aujuujams rnpaea, OCHoO8-
Hble c80600bI U 3aKOHHbIE UHMePEChI 2paX0aH, He S8IsIIoU,UXCSs] YileHaMu 3Mmo20o 06b-
eduHeHus1. BepxoeHbili cyd pewus, ymo POO «XenbcuHku—-XXl» He Mo)xem 6bimb 3ape-
2ucmpupoeaHo, npu3Hasna omka3 MuHucmepcmea rocmuyuu 8 pe2ucmpayuu rno amou
npu4uHe 060cHOBaHHbLIM U OMKa3as 3asieumesisiM 8 yO00oeJIemeopPeHUU anobhbl.

Takum o6pa3omM, Moe npaeo (a makxe rnpaea 2paxodaH, yka3aHHbIX biwe 8 Ha-
cmosiueli xanobe e kasecmee xepme) Ha co3daHue accoyuayuu ¢ Opy2umMu 2pax-
daHaMu OKa3asiocb HapyWeHHbIM.

Cnedyroujee o6cmosimesicmeo.

B 1991-1998 22. e Pb 6b1nu 3ape2ucmpupoeaHtsi (u e 1999 2. nepepeaucmpupo-
8aHbl) uHble o6ujecmeeHHble 06eOUHEHUs], 8 ycmaesax Komopbix npedycMampuea-
Jnacb paboma o 3aujume fpae, 0CHOBHbLIX 80600 U 3aKOHHbIX UHMEPecoe He Yiie-
Hoe amux op2aHu3ayud.

Ha amom ocHoeaHuu nonazaro, Ymo peweHuss MuHucmepcmea rocmuyuu u
BepxoeHozo cyda Pecny6nuku Benapycb no omka3sy e peaucmpayuu POO «Xesnb-
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cuHKu—XXl» Hocum OUCKpUMUHaYUOHHbIU Xxapakmep o OMHOWEHUI KO MHe U K J1u-
yam, ykazaHHbIM eblwe 8 Hacmosiuel xasnobe e kayecmee xepma.

IMockonbKy paHee aHano02u4HbIM 06pa3oM op2aHbl OCMUYUU OMmKa3asu e peau-
cmpayuu HeKkomopbiM Opy2uM npaso3awyumHbiM op2aHu3ayusm: «CMop20HcKull
npaeo3awumHbili yeHmp», «lpasosawyumyuk», «llpaeo u deno», «lpasoeas no-
Mouwib 2paxdaHam», osa2aro, Yimo HapyuweHue rnpas 2paxdaH Ha co3daHue accoyua-
yuti c dpyaumu nmrodbmu 8 Pecnybnuke Benapycb umeem He mosibKo QUCKpUMUHayu-
OHHbIU, HO U cucmeMamu4eckull xapakmep.

Oata Mognuck aBTopa

MNpunoxeHus:

N

Bbidepxxku u3 Ycmaea Pecny6bnukaHcko2o obujecmeeHHo20 06 beduHeHuUs

«XenbcuHku—-XXlI».

Mpomokon y4ypedumenibHO20 cO6paHusi.

3asieneHue 8 MuHucmepcmeo rocmuyuu o peaucmpayuu.

lMucbMo 06 omcpoyke peeucmpayuu.

Bmopoe 3asienneHue 8 MuHrocm.

Omka3 e peecucmpauyuu.

X ano6a e BepxoeHhbili cyo.

PeweHue BepxoeHoeo cyoda.

Bbidepxku u3 3akoHa «06 obujecmeeHHbIX 06 bLeOUHEHUSsIX».

0 Hexkpem Ne 2 om 26.01.1999 22. «O HekomopbIx Mepax o yrnopsido4eHuro de-
smesibHOCMU noaumMuYeckKux napmut, npogeccuoHanbHbIX CO308, UHbIX
obuiecmeeHHbIX 06 beOUHeHU».

11.Bbidepixku u3 lMonoxeHusi «O 2ocydapcmeeHHol peaucmpayuu (nepepeau-

cmpayuu) nonumu4eckux napmull, npPogeccuoHasnbHbIX COH308 U UHbIX

obuiecmeeHHbIX 06 beOUHeHUl».

—‘1090.\‘9’.‘-“:“.‘*’.’\’
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Xano6a no poeny FromeAbCKkoro o6AQCTHOro obLyecTBeHHOro
o6beanHeHUs «[PAXXKAQHCKNEe MHULNATUBDI»

NHANBUAYAABHAA XKXAAOBA B KOMUTET OOH MO NPABAM YEAOBEKA
Aara: 15 okta6ps1 2003 r.

CoobujeHue Ha adpec:

The Human Rights Committee KomuteT no npaBam yenoseka

c/o Centre for Human Rights ans nepegaym LleHTpy no npasam
United Nations Office at Geneva yenoeka OtaeneHus OpraHusauum
8-14 avenue de la Paix Ob6beanHeHHbIx Hauun, aBeHio Mupa
1221 Geneva 10, Switzerland 8—14, 1221 XKenesa 10, LLsenuapus

lNpedcmasnsemcs Ha paccMompeHue 8 coomeemcmauu ¢ PaKyibmamueHbIM Mpo-
mokosnom Kk MexdyHapoOHoMY rakmy 0 2pax0aHCKUX U MoAuMmu4YecKux rnpasax.

. MHOPOPMALINA Ob ABTOPE COOBLLUEHNA

[Mpusodsimcsi ceedeHusi 06 asmope coobweHUs: haMurnus, UMsI, HaUUOHaIbHOCMb
(epaxdaHcmeo), pod 3aHssmud, 0ama u Mecmo poxoeHusi, adpec Unu MecmoHaxoxoeHue
Ha MomMeHm nodayu xaiobel. [1o coobpaxeHusiM KOHghudeHyuansHocmu 0oKymeHma ama
uHghopmauyusi 8 daHHoU nybnukayuu He npusodumcs.]
CoobLeHne npeacTaBnseT:

a) )XepTBa HapyLUEHUS U HapyLLUEHWI, MePEYNCIIEHHBbIX HUXE; X
©0) Ha3HaYeHHbIV NpeaCTaBMTENb NPeANnoiaraeMon XepTBbl; ]
C) VHoe nuuo. ]

II. NTHOPOPMALNA O MPEAOMOJIATAEMbBIX XKEPTBAX

[MMpugodsimcs ceedeHusi 0 Yembipex rpednosazaeMbiX Xepmeax: hamusnus, UmMs,
HayuoHanbHoCmb (2paxdaHcmeo), pod 3aHsmull, 0ama U Mecmo poxoeHusi, adpec unu
mMecmoHaxox0eHue Ha MoMeHm nodayu xanobsbl. [1o coobpaxeHusiM KOHgUudeHyuanbHo-
cmu 0oKymMeHma ama uHgopmayusi 8 daHHoU rnybnukayuu He npueooumcs.]

I1l. BATPATMBAEMOE MNOCYOAPCTBO. HAPYLIEHHbBIE CTATbW.
BHYTPEHHME CPELCTBA MNMPABOBOW 3ALNTEI
HasBaHwne rocygapctea — y4yacTHuka MexayHapogHoro nakrta u ®akynbTaTuBHOMO
npoToKosa, NPOTUB KOTOPOro HanpaensieTcs cooblueHve: Pecny6bnuka benapych.

CraTbu Me)K,uyHapop,Horo nakTa O rpaaaHCKnx 1 NofIMTUYECKNX npasax, KOTopble,
KaK npeacraBnsaeTcs, Obinu HapyLleHbl:

yacmb 1 Cmamsbu 14;
* yacmu 1 u 2 Cmambu 22;
+ Cmambs 26.

BHyTpeHHMe cpeacTBa NpaBoBOM 3aLLmUTbl, KOTOpble ObinNKn NcYepnaHbl Npeanonarae-
MOV XXepTBOW (kepTBamu) unu ot ee (Mx) nuua: obpalleHve B CyAbl v B Apyrue rocyaap-
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CTBEHHbI€ OpraHbl; Korga n ¢ Kakum pe3ynbTaTtom (HO BO3MOXHOCTU, NPUNOXUTb KOMUK BCEX
COOTBETCTBYHLLUNX Cy,D,eGHbIX nnn agMMHUCTPaTUBHbIX peLLleHVIVI).

B coomeemcmeuu ¢ 3akoHom Pecny6nuku Benapyce (PB) «0O6 obuiecmeeH-
HbIX 06beO0UHeHUsIX» 3a HapyuleHUe akmoe 3aKkoHodamesibcmea, a makxe mpeboea-
Huli ycmaea 8 omHouweHuu obujecmeeHHbIx 06 eduHeHUli Mo2ym 6bimb NPUMeHe-
HbI crniedyroujue 8udbl 83bICKaHULU:

1) nucbMeHHoe npedynpexoeHue;

2) nukeudayusi obuyecmeeHHo20 06 bLeGUHEHUs].

IMucbmeHHoe npedynpexdeHue, 8bLIHECEHHOE PYKO80OsIUWeMy Op2aHy MeCIMHO20
obujecmeeHHo20 06bedUHeHUs1, Moxem 6bImb 06xanoeaHo 8 obnacmHou cyde. Ha
peweHue obrracmHoz20 cyda Moxem 6bimb nodaHa KaccayuoHHasi xanoba e Bepxoe-
HbIl cy0, nociie 4e20 peleHue cyda ecmyrnaem 8 3aKOHHYHO cusly U Mo)xem 6bimb rne-
pecMompeHo TuWb MOoJILKO Mo npomecmy npedcedamersi BepxoeHozo cyda.

UHbIX 803MOXxXHOCMell cydebHOU 3auyumbl 8 MOGO6HbLIX CrlyYasix 3akoHoOame-
nbcmeo PB He npedycmampueaem.

HessmensHocmb om umeHuU He3ape2ucmpupoeaHHbIX obujecmeeHHbIX 06be-
OuHeHul e Pb 3anpeujeHa 3aKOHOM.

13 mas 2002 2. YnpaeneHue rocmuyuu FoMenbcko20 06/1UcnoNKOMa, s18NISAsSICh
peaucmpupyrowjumMm op2aHOM MeCMHbIX obujecmeeHHbIX 06beduHeHUl, ebIHeCs10
nucbmeHHoe npedynpexdeHue [lpaeneHuto [omenbcko2o obnacmHo2o0 obue-
cmeeHHo20 o6beduHeHusi «[paxdaHckue uHuyuamuebl» (Oaree Mo mekcmy —
OO0 «lpaxdaHcKue uHUYUamusbl»).

Tak kak npedbsiesieHHoe o68UHeHUe 8 HapyweHUU 3aKkoHoOamesibcmea eblme-
Kaus1o u3 dokazamesibCcme, Nosy4eHHbIX C HapyweHuUeM 3aKkoHa (cMompume xasoby e
Komumem OOH no npasam 4enoeeka: KopHeeHko npomue Pecny6nuku Benapycb
om 5 agzycma 2003 2.), Ha Oelicmeusi pe2ucmpupyrouje2o op2aHa MHOK om UMeHU
o000 «lpaxdaHckue uHUyuamuebl» 6binna nodaHa xanoba e F'omenbckuli obnacm-
Holi cyo0.

2 aszycma 2002 2. Nomenbckuli o6nacmuoll cyd ebiHec onpedesieHUe o Hero-
deedomcmeeHHOCMU Xanobbi cydy u omka3sasn 8 8036yxAeHuu 2paxxdaHckoz20 dena
no Moel xasnobe.

Yka3zaHHoe onpedeneHue 6bu10 o6xanoeaHo e BepxoeHom cyde, komopbil
26 asaycma 2002 2. npu3Has ykazaHHoe ornpedesieHue He3aKOHHbIM, OMMeHUJT e20 U
Odeslo Hanpaeus1 8 mom xe cy0 Onsi 8036yx0eHusi dena.

16 ceHmsi6psi 2002 2. Fomenbckuli obrracmHol cyd ebiHec MoemopHoe onpede-
JNleHue o moel xanobe o npuocmaHoesieHuU npou3eodcmea rno oesny.

51 cHoea nodan xanoby e BepxoeHhbili cyd, komopsbiii 10 okmsa6ps 2002 2. npu-
3HaJ1 e20 He3aKOHHbLIM U OeJ10 onsimb Harnpaeusl Ha pacCMompeHue 8 mom e cyo.

4 Hos6ps1 2002 2. Nomenbckuli o6acmHol cyd npu3Has NUCbMeHHoe npeady-
npexdeHue peaucmpupyrouje2o op2aHa 3aKOHHbIM U 8bIHEC peweHue 06 ocmasisie-
Huu ezo 8 cune.

23 dekabps 2002 2. BepxoeHhbili cyd rno moel xanobe ocmaesusn e cusie yka3aH-
Hoe peuwleHue, a KaccayUuoHHY0 Xanoby — 6e3 ydoesiemeopeHusi.
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12 gpeepans 2003 2. npedcedamesnib BepxoeHo20 cyda paccmompes MO Hao-
30pHYyH0 Xanoby Ha peweHue Fomenbcko2o o6nacmHozo cyda om 04.11.2002 2. u
ocmaeun ee 6e3 ydoesemeopeHusl.

Takum obpa3om, eHympeHHue cpedcmea cyO0eb6HoOU 3auyumbl Ha 3MOM OKa3a-
Nuck ucdepnaHbl, U 8032/1a8/155eMoe MHOI obuwecmeeHHoe 06beOUHeHUe Ha OCHO-
8aHuu Aoka3zamesibcme, MoJly4eHHbIX C HapyweHUeM 3aKoHa, MoJly4usio nepeoe nu-
cbMeHHoe npedynpexoeHue pe2ucmpupyroue2o op2aHa.

B nepuod epemeHu c 1 no 30 anpensi 2003 2. ynpasneHue rocmuyuu Fomesnbcko-
20 obnucrnonkoma rnpoeesio npoeepky ycmaeHol dessmenbsHocmu FOOO0 «lpaxdaH-
CKue UHUyuamuebl».

30 anpens 2003 2. YnpaeneHue rocmuuyuu F'omenbcko20 obnucnonkoma obpa-
muinocb e Nomenbckuli o6nacmHol cyd ¢ UCKO8bIM 3asie/ieHUeM O Jukeudayuu
000 «lpaxdaHckue UHUYUaMuebl».

17 uroHs1 2003 2. Nomenbckuli o6r1racmHol cyd ebIHeC peuleHue o lukeudayuu
o000 «lpaxdaHcKue UHUYUaMuebi».

14 asaycma 2003 2. cydebHas konnezauss BepxoeHozo cyda omka3ana e ydoe-
JlemeopeHuUU KaccayuoHHoU xanobbl y4pedumeneli FOOO «lpaxdaHckue uHuyua-
muebi» 0 e20 Jlukeudayuu, rnocsie ye2o peweHue omenbcko20 obsacmHoz2o cyda
8cmynuiio 8 3aKOHHYH Cusly.

B nopsidke Had3opa npedcedamersto BepxosHoz2o cyda Had30pHas xanoba He
nodaeasnack 8 cesi3u ¢ omcymcmeuemM ee aghghekmueHoCmMuU, mak Kak slukeudayusi
deMoKpamu4yecKu HacmpoeHHbIX obujecmeeHHbIx 06 beduHeHull e Pb e 2003 2. npu-
obpena mMaccoesbll xapakmep.

BHympeHHue cpedcmea cydebHoll 3auyumbi Ha 3MOM OKa3asluCb UcqepraHbl.

IV. APYTVE MEXXAYHAPOHbIE MPOLIEAYPLI

Bbin nu 3TOT e BONpOoC NpeAcTaBlieH Ha pacCMOTPEHME B COOTBETCTBUM C KaKON-Nu-
60 Apyroi npoueaypon MexayHapoAHOro paccrefoBaHust Unu yperynmpoBaHus (Hampu-
Mep, Ha paccMoTpeHne EBponerickoro cyaa no npasam Yenoseka v T. n.)? Ecnu ga, 1o kor-
[a 1 C Kakum pesynbtaTtom?

HaHHbIl eonpoc Ha paccMompeHue Kakol-mu6o dpyzol npoyedypbl MexOyHa-
POOHO20 paccriedo8aHusi He NMPedocmaesJsisisics.

V. NMPNBOOVMBIE B XXAINNOBE ®AKThI

o000 «lpaxdaHckue uHUYyuamuebl» 6b110 3ape2ucmpupoeaHo YnpaesneHuem
rocmuyuu MN'omenbckozo obnucnonkoma 30 Oekabpsi 1996 2. 29 cenms6psi 1999 2. emy
6b1510 ebidaHo CeudemernibCmeo o nepepeaucmpayuu.

Ha momeHnm nukeudayuu OO0 «lpaxdaHcKue uHUYUamuebl» Hac4umbieasio
14 palioHHbIX (20podckux) omdesneHuli 8 omenbckol obnacmu. YneHamu obuwe-
cmeeHHo20 06beduHeHus1 cocmosisiu 6osiee 400 deMokpamuyecKU HacmMpPOEeHHbIX
2pax0aH u3 pa3s/iu4dHbIx palioHoe [oMesIbCKO20 pe2uoHa.

CoanacHo ceoemy Ycmasy, FTOOO «lpaxdaHckue uHuyuamuesbi» 6b110 co30a-
HO ¢ yenbio codelicmeusi npoyeccam peasusayuu epaxdaHcKux uHuyuamuse e lome-
nbckoll o6r1acmu e cghepe oxpaHbl Mpae Yesro8eka, IKOHOMUYECKUX peghopM, HayKu,
Kynbmypbl U 3K0OJ/102UU, peuweHUs coyuasbHbIX npobrieM, pazeumusi uHghopMayUuoH-
HO20 npocmpaHcmea.
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3a epems ceoezo cyujecmeosaHusi FOOO «[paxdaHcKue uHUYUamuebl» pea-
J1u3oebieasno psid 00120CPOYHbIX MPo2paMM, makux Kak «[lapmuepcmeor, «Jludep»,
«Monodexb», «M30amenbckuli yeHmpy. [Ipu 06 eduHeHUU 6b1s1 co030aH U ycrnewHo
delicmeoean PecypcHbll yeHmp 2pax0aHCKUX UHUYuamue, yeJib Komopoz2o siesisi-
JI0Cb NpaKkmu4eckasi, mexHu4eckasi, KOHCy/lbmamueHasi, op2aHU3ayUuoHHasi u opy-
2asl noMowjb He2ocyOdapcmeeHHbIM op2aHu3ayusiM oMesIbCKo20 pe2uoHa.

CoznacHO uckogomMmy 3asieJleHuro pesucmpupyrouje2o opzaHa, F000 «lpax-
daHcKue UHUyuamuebl» 8 8UHY 8MeHsI/IUCb HeOOHOKpPamHble u 2py6bbie HapyweHus
3aKkoHodamesibcmea, @ UMEHHO:

+ ucronib3oeaHue op2mexHUKU, nosly4yeHHol e rnopsioke UHocmpaHHol 6e3-
803Mme30HOU noMouju, 8 HapyweHue cobcmeeHHo20 Ycmaea u 4. 3 n. 4 [jek-
pema lpe3udenma Pb om 12.03.20012. Ne 8 «O Hekomopbix Mepax o cosep-
weHcmeoeaHuro rnopsiOka MoJslydeHusi U UCMoJIb308aHUsi UHOCMPaHHOU
6e3803Me30HOL MoMow,u» (Oanee o mekcmy Hacmosiweao 0okymeHma — [ex-
pem);

+  HapyweHue rnopsioka eedeHusi 6yxasasnimepcKo20 yyema u omyemHocmu o
KoJsludecmeeHHoMy y4emy npuxoda u pacxoda 6ymMaz2u u pacxoOHbIX Mame-
puasioe 9ns1 uzdaHusi neyamHol NPodyKyuu;

*  HapyweHue npuema e 4ieHbl obujecmeeHHo20 06beOUHeHUs1 U HapyweHue
UN36upamenbHo2o Kodekca Pb;

+ co30aHue op2aHu3ayUOHHbIX CMPYKmMyp, He npedycMoOmpeHHbIX Ycmaeom
obwecmeeHH020 06 LeOUHeHUs;

+ u30daHue ne4amuol npodykKyuu 6e3 yka3aHusi MoJIHO20 HaUMeHOo8aHUsI 06 be-
OuHeHUs1 U HauMeHOo8aHUsl op2aHuU3ayuoHHO-Npasosoll ¢hopMbl ropuduye-
CcKoeo nuya.

C npednbsienneHHbIiMu TOOO0 «[paxdaHckue uHUyuamuebi» 068UHEHUSIMU 51 He
coasiacusicsi no caedyrowuM OCHO8aHUSIM.

B suHy obujecmeeHHOMY 06Be0UHEHUIO 8MEHSI0CL HapyweHue 4. 3 n. 4 [ek-
pema e Yyacmu ucrnosib308aHuUsi opamexHUKU, siensirowelicss UHocmpaHHol 6e3803-
Me30HOU noMouwbio OJisT U320MmoeJsieHUsI a2umayuoHHbIX Mamepuasnioe u opyaux
¢hopM acumayuoHHo-maccoeoli pabomsi cpedu HaceneHus. [To MHeHUro ucmuya, 0ax-
Hble o6cmosimeni.cmea nodmeep)x0anucb Mamepuasaamu e2o co6¢cmeeHHoU npo-
8epKuU.

Cmampbs 25 3akoHa PB «O6 ob6uwecmeeHHbIx 06beduHeHuUsIx» onpedessiem,
4Ymo op2aHhbl, 3apesucmpupoeaswiue obujecmeeHHble 06 LeOUHEHUs], ocyujecmerisi-
om KOHMposb 3a coomeemcmeuemM dessmesibHOCMuU 06bedUHeHUll ux ycmasam.
CoomeemcmeeHHo, ucmey, 068uHsIs1 obujecmeeHHoe o6bLeduHeHUe 8 HapyuwleHuu
Hopwm [Jekpema 6e3 cobnrodeHusi ycmaHoesnieHHo20 [Jekpemom rnopsioka, He060CHO-
8aHHO o68uUHUN obuiecmeeHHoOe 06 bLeOUHEHUE 8 e20 HapyweHUU.

Heob6ocHoeaHHOCMb 8ble0008 ucmuya e amol Yyacmu nodmeepxxdaemcsi mak-
JKe meM, ymo nro6asi op2mexHuKa, 8 moM Yucsie u siessirowasicss uHocmpaHHol 6e3-
803Me30HoOU nomoujbto, uMeem uHOugudyanusupyrouue nNpu3HakKu, no3eossioujue
omnu4ums ee 00Hy eOuHuyy om dpyeou. Hu ucmeu, Hu cyd 8 xode cydebHO20 pa3-
6upamenbcmea mak U He ycmaHoeusl, KaKyto UMEHHO Op2MmexHUKY, C KaKuMu UHOU-
eudyasiusupyrouuMu rnpusHakamu obujecmeeHHoe o6Led0uHeHUe UCo/b308aslo Ha
yenu, 3anpeweHHble 4. 3 n. 4 [lekpema.
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Ans amux yenel, no kpatliHeli Mepe, Heo6xodumMo 661710 Mpou3zeecmu ocCMomp
op2mexHUKuU.

ro00 «lpaxdaHckue uHUYuamuebl» npedocmasusio cydy HeonpoeepPXXumbie
dokazamesnbcmea, 00HO3Ha4YHO yKa3blearoujue Ha mom ghakm, 4Ymo UHEOPMayUOH-
Hble 6to/1IemeHu, pasHo Kak u Opyaue 0OKyMeHmbl, U320maesiuganuch Ha opamex-
HUKe, He siensowelicsi uHocmpaHHoU 6e3803Me30HOU MOMOWbHO.

KonupoeanbHbIl annapam u dea Komnbromepa, nosy4eHHbIe 8 nopsidke uHo-
cmpaHHol 6e3eo3mMe30HOU nomouwu, 6b11u npedocmaesieHbl HernocpedcmeeHHO 8
cy0 e kayecmee eeuwjecmeeHHbIx Aokazamesibcme OJis uccsiedoeaHusl Ha npedmem
Hee0o3MOXXHOCMU ucrnosb308aHusi esudy ee oneyamblieaHusi. OpamexHuka 6bina
oneyamaHa 3a 200 0o Ha4asia npoesedeHUsI MPo8epKU rne4yambio 06bLeOUHeHUs, KO-
mopasi no mpe6oeaHuro YnpaeneHusi ocmuyuu 6biia cOaHa Ha YHUYMOoXKeHue U 3a-
MeHeHa Ha Hoegyto nedyams euje 8 2002 2. O6 oneyamsigaHUU Op2mMexHUKU 6bLu co-
cmaeJsieHbl coomeemcmeyruue akmal, U3 KOMIbIOMepPoe 6biIu U3bsIMbIl XecmKue
ducku, komopble 6bI/1U ynakoeaHbl U orie4amaHbl 8 KOHeepmbsl omaesibHO om Ux cuc-
meMHbIx 6510k08 cOaHHOU Ha yHu4YmoxeHue 8 YB[] ewje 8 2002 2. cmapol ne4amsHo.

OdJdHako cyd omkioHuUn xodamalticmeo 06 uccsedoeaHuu nNpedbsI8IEHHbIX e~
wecmeeHHbIX O0Ka3amesibcme, UMeroWUX MpsiMoe U HerocpedcmeeHHoe omHouwie-
Hue K desnly, meM caMmbiM donycmusl HapyweHue . 8 [TocmaHoeneHusi [lnenyma Bep-
Xxo8Hozo0 cyda Pecny6nuku benapycb om 28 ceHmsibpsi 2001 2. Ne 10 «O peweHuu
cyOa nepeoli UHCMaHyuu», coas1acHO KoOmopomy ecsu cy0 donycmusl 0okasamersib-
cmeo 00HoU CIMOPOHbI 8 OMHOWEeHUU ¢hakmos, nodsiexxaujux 0oKka3bieaHUro, Mo ¢
y4yemom nosioxeHuli Cmamsbu 115 KoHcmumyuyuu Pecny6nuku Benapycb u Cma-
mbu 19 I'MK o cocmsisaamenbHOCMU U pageHcmee CMOPOH 8 MPoyecce OH He erpase
Mo ceoeMy ycMompeHuUro omka3amb Opy20l cmopoHe 8 npedcmaessieHuu dokasa-
mesnibcme, onpoeep2arowux amu gakmaoi.

CyObs 2os10c108HO 3asieusna, Ymo FO0O0 «[paxdaHcKue UHUYuUamuebl» Mo2/1u
cehanbcuguyuposams oneyamsieaHUue Op2mMexHUKU, U 8 MOXe epeMsi OMKIIoOHUNa
3asiefleHHoe Hamu xodamalicmeo o ebi3oee 8 cyd akcrnepma (crneyuanucma), Komo-
pbili cmMo2 6b1 cOeslamb coomeemcmayroujee 3ak/IlYeHUe 0 803MOXXHOCMU UCMOSb-
30eaHusl orneyamaHHoU u Haxodsiuelicsi 8 HepaboyeM COCIMOSIHUU OP2MeXHUKU.

3mu obcmosimenbcmea danu MHe OCHO8aHUe foslazamb, YmMo cyObsi NMPSMO
nubo KoceeHHO 3auHmepecosaHa e ucxode dena u eli 6b11 3asiesieH omeod, Komo-
pbili cyO0 OMK/IOHUJI, TocYumae e2o He060CHO8aHHbIM.

Takum o6pa3om, cam ¢hakm Haslu4usi op2mexHUKuU, Mosly4eHHol e nopsioKe UHo-
cmpaHHol 6e3803Me30HOU noMouiu, cyobsi 6e3dokaszamersibHO nocyumarsa gpakmom
ee ucrnosib308aHusl.

Kpome mozo, Heo6xo0umo o6pamumbs 8 HUMaHuUe Ha mom ¢hakm, Ymo npedcma-
eumenu YnpaeneHus tocmuyuu Momenbckoz2o obnucrnonkoma e xode cydebHo20 3a-
cedaHusi mak u He CMO2/1U MOosICHUMb, KakuM 06pa3omM e xode rnpoeedeHuUs MPo8epKu
611 ycmaHoesieH ¢hakm Heyesiego20 UCMOosIb308aHUsi UHOCMpaHHoU 6e3803Me30HOU
nomowu, u npedcmasums 8 cyd coomeemcmeyrouwjue dokazamesibcmea.

Ha mol e325150, omcymcmeue y ucmya dokazamesi-cme 8 rosib3y €20 UCKO-
ebIx mpe6oeaHuli seuNock criedcmeueM mozo, YImo NPoeepKy ycmaeHol dessmesib-
Hocmu OO0 «[paxdaHckue uHUYUamuebl» ocyuj,ecmeusiu e2o A0/HKHOCMHbIe J1u-
ya, npomue KomopkIx 1 Hacmauearo Ha 8036yO0eHuU y20/108HO20 Oena no ghakmy
co8epuieHHo20 UMU Yy20J108HO20 NpecmynseHusi (cMompume xanoby e Komumem
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OOH no npaeam yenoeeka: KopHeeHko npomue Pecny6nuku Benapycs om 30 asay-
cma 2003 2.). Takum o6pa3om, 66111 HapyweH NpuHyun 6ecnpucmpacmHocmu ocy-
wjecmersieHusi MPo8epoK.

B peweHuu Nomenbcko20 06/1acmHo20 cy0a ompaxkeHo «MHeHue» npedcmaesu-
menel YnpaeneHusi ocmuyuu F'omenbcko20 obsiucnosikoma, a He dokazamesi.cmea
o000 «lpaxdaHcKue uHUyuamuebl», OOHO3Ha4YHO yKa3blearoujue Ha mom c¢hakm,
4Yymo uHghopMayuoHHbIe 6ronniemeHu U ece opyaue 0oKyMeHmMbl 06beOUHeHUs u32o-
maesiueanucb Ha opemexHuKe, He siensiroujelicsi UHocmpaHHol 6e3803mMe30HOU ro-
Mouwbto.

Takum obpa3om, delicmeusi Fomenbcko20 061acmMHO20 cy0a sAesIsAroMcs Hapy-
weHuem n. 3 [TocmaHoeneHus lneHyma BepxoeHoz2o Cyda Pecny6nuku Benapychb
om 28 cenms6psi 2001 2. Ne 10 «O peweHuu cyda nepgoli UHCmMaHyuu», Co2J1IacHo KO-
mopomy, 060cHo8aHHbIM MPU3Haemcs peweHue, Mpu ebIHECEHUU KOImMopoao cyoom
yumeHbl ece ¢hakmsbl, exodsiujue e npedmem Aoka3bieaHusi 1o desy, ¢hakmal, Mos10-
JKeHHble 8 OCHO8Y peweHusl, Todmeep)x0eHbl 00CMO8EePHLIMU U O0CMamoYHbIMU
dokazamesnibcmeamu, a U3JloeHHble 8 peuleHUU ebleodbl cyda coomeemcmeayom
ycmaHoeieHHbIM ¢hakmam.

51 He MO2y makike coanacumscsi c dogodamMu 0 moM, Ymo ¢hakm Heyesrego20 uc-
rnosib308aHuUsi op2mexHUKU, Mosly4eHHoU e rnopsioke UHocmpaHHol 6e3803Me30HOL
nomouwju nodmeepxxdaemcsi u npedcmassieHHbIMU UCMY0M Mamepuasamu, a UMeH-
HO npusnoxeHueM k npomokosny Ne 36 3acedaHusi lpasneHusi FTOOO «[paxdaHckKue
uHuyuamuesbi» om 04.12.2001 2., npunoxeHuem Ne 1 k npomokony Ne 39 3acedaHus
lpaeneHust om 25.04.2002 2., npomokosiom Ne 4 pacwiupeHHoz20 3acedaHusi [paesne-
Husi om 29.12.2002 2., npunoxeHuem Ne 1 k npomokosy Ne 6 3acedaHus lpaeneHusi
om 16.02.2003 2.

Aeumayusi — akmueHasi dessmesIbHOCMb 110 pacrpocmpaHeHUro fnoaumu4ye-
cKux udeli cpedcmeamu Maccoeoll UuHghopmayuu, yCmMHbIMU 8bICMYI/IEHUSIMU C ye-
b0 OKa3amb 8o30elicmeue Ha wupokue macchl (Oxezoe C. U., Llleedoe H. KO. Ton-
KoebIl csioeapb pycckozo si3bika: 80 000 croe u ¢hpa3eosiocudecKux ebipaxkeHul/
Pocculickast akademusi Hayk. UHcmumym pycckoz2o si3bika um. B. B. BuHoepadoea. —
4-e u3d., don. M.: A36ykoeHuk, 1999. C. 18).

B cyde 6b1110 ycmaHoeJ/1eHo, 4Ymo HuKakol dessmesibHOCMu, coomeemcmeyio-
weli 0aHHOMY onpedesieHuro, OoMKHOCMHbIe nuya F000 «lpaxdaHckue uHuUyua-
muebi» He ocyujecmesisisiu, pagHO Kak He UCMosib3oeasnu Ons amux yesnel UHO-
cmpaHHYy0 6e3803Me30HYH MOMOWb.

Yka3zaHHble 0800kl om umeHu lpokypamypsbi Pecny6nuku Benapycb e 3ace-
OdaHuu cydebHol Kosnneauu no epaxoaHckum denam BepxoeHozo cyda Pecny6nuku
Benapycb noddepxan npokypop JisimuH A. A., komopabll, 8bicka3bleast MHeHue [1po-
Kypamypsbl Pecny6bnuku Benapycbk no desy, 3asieus, 4mo «8b1800bI cyda 06 ucrnosib-
30e8aHuu N'omenbckum obrracmHbiM ob6ujecmeeHHbIM 06 beduHeHueMm «lpaxxdaHckue
UHUYuamuebl» op2mexHUKU, rnosly4yeHHol e nopsidke uHocmpaHHol 6e3eo3me30HOU
rnoMouwju s18s151omcsi He060CHOBaHHbIMU U M0OIeXam OMmMeHe».

BmeHsiemoe cydom 8 8uHYy obujecmeeHHOMY 06 bedUHeHUo HapyuweHue nopsio-
Ka eedeHusi 6yxa2anmepcKo20 y4ema U omyemHocmu o Kosu4yecmeeHHoMy y4emy
npuxoda u pacxoda 6ymazu u pacxoOHbIX Mamepuasioe OJisi u30aHusi ne4yamHolu rnpo-
dykyuu, Ha Mol 83271510, He UMeJI0 HUKaKo20 OMmHOWeHUs1 K Jlukeudauyuu obue-
CMeEeHHO20 06bEeOUHEHUS].
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Bo-nepsebix, 6yxzanmep o6LeOuHeHUs1 yXe bbina npueseyeHa k aOMuHuUcmpa-
mueHoli omeemcmeeHHOCMU 3a 0aHHOe MpasoHapyweHuUe, 80-8MOPbIX, Ucmey He
8K/II04UST 3MO adMUHUCMpPamueHoe fpasoHapyuieHue 8 ceou UcKoebie mpebosa-
Husi. Cyd no co6cmeeHHOU uHuyuamuee ebilwesl 3a paMKu UCKO8bIX mpeboeaHull
ucmua.

Kpome moeo, 3akoHodamenbcmeom PBE He npedycmampueaemcsi 803MOX-
Hocmb nukeudayuu obujecmeeHHo20 06bLeGUHEHUs 3a cogepuieHUe pa3o8o20 Ha-
pyweHusi eedeHusi 6yxaasimepcKo2o y4ema u om4emHocmu.

Hoeodnl, ykazaHHbIe e peweHuu foMesibcko20 ob6s1acmHo20 cyda 0 mom, Ymo
ro00 «lpaxdaHcKue UHUYUaMuebl» Hapywusio nopsi0oK npuema e 4seHbl obuje-
cmeeHH020 06 eduHeHus1 u U3bupamenbHbil Kodekc PB, makxe He060CHOBaHBbI.

B coomeemcmeuu ¢ Ycmagom o06beduHeHUsl, NpueM 8 4YsieHbl 06bLeOuUHeHUs!
npouseodumcs no peweHuro lpaesieHuss Ha OCHOBaHUU MUCLMEHHO20 3asieJieHus!
ecmynarouje20. YKkazaHHbIe 8 UCKOBOM 3asiesieHuu 2paxdaHe CamoHoea M. H. u Ko-
neda C. B. e cydebHOM npouecce 0asiu 0GHO3Ha4YHbIe MoKa3aHUsl 0 MoMm, 4mo cobcm-
8EeHHOPYYHO nucasnu 3asiesieHusl o npuemMe 8 4sieHbl 06beOuUHeHuUs1 U 00 ce200HsWHe-
20 OHs siensitomcesi e2o 4neHamu. lpaeneHue NOOO «[paxdaHckue uHuyuamuebl»
MPUHSIIO peweHue o npueme 0aHHbIX 2pax0aH 8 4reHbl 06 eduHeHus1. Takum obpa-
30M, OO0 «lpaxdaHcKue uHuyuamuebl» 6bi/1 MOJIHOCMbIO CO6/IF00EH ycmaHose-
JIeHHbIU Ycmaeom nopsidok npuema 8 YseHbl 06 beOUHEeHUs!.

CoanacHo 4. 3 Cmambu 13 U3bupamenbHoz2o Kodekca Pb npu npoeedeHuu 8bi-
6opoe, pegpepeHdyma, om3biea denymama, 4neHa Coeema Pecny6nuku umerom
npaso npucymcmeoeames Habnrodamenu — denymamsi Manamel npedcmasume-
nell, yneHbl Coeema Pecny6nuku, denymambl MecmHbix Coeemoe denymamoe, 6o-
eepeHHble nuya kaHoudamos 8 [Ipe3udenmsi PB, 8 denymambi, npedcmagumenu
nonumu4veckux napmull, opyaux obujecmeeHHbIX 06beduHeHull, mpydoebIX KoJl-
Jlekmueoe, 2paxdaH, UHOCmpaHHble (MexOdyHapoOHble) Habnrdamenu, a makxe
npedcmaeumenu cpedcme maccoeoll UHghopMayuu 8 rnopsiOke, yCcmaHo8JIeHHOU
LenmpanbHol Kkomuccued.

Bblweyka3aHHble caudemenu nosicHuUnu cydy, Ymo akKkpeoumauyuro 8 kKayecm-
ee Habnro0amernel Ha usbupamesibHbIX y4acmkax roJsiy4yasau UMeHHO Kak npedcma-
sumenu OO0 «[paxdaHCcKue UHUYUaMu8hbI».

Ymo kacaemcsi mozao, ymo 000 «[paxxdaHCKue UHUyuamuebl» co30asu opaa-
HU3aYUOHHbIe cmpyKmypbl, He npedycMompeHHble Ycmaeom o6ujecmeeHHo20
06BeduHeHuUs1, Mo 0aHHbIl 8b1800 cyda make siesisiemcsi He060CHOBaHHbIM.

B coomeemcmeuu c n. 2.2 Ycmaea, FOOO «lpaxdaHckue uHuyuamuebi» cma-
eum neped coboli odHol u3 ceoux 3aday o6LeduHeHUe UHMesIIeKmyasbHbIX 803-
MoxkxHocmel sirodell O pa3pabomku u peanusayuu npo2paMm Mo cobsirodeHuro
npae yesioeeka, pa3eumuro HayKu, KyJibmyphbl, OXpaHbl OKpy)xarouieli cpedsbl, ucmo-
PUKO-KY/IbMYPHO20 Hacsiedusi, CmaHO8/IeHUI0 U pa3eumuro obujecmeeHHbIX opaa-
Hu3ayuli Nlomenbckol obnacmu, peweHuUr obu,ecmeeHHO3Ha4YUMbIX COUUabHbIX
npo6nem, pazsumuto cpedcme uHghopmayuu.

3akoHodamenbcmeo Pb He codepxum 3anpema Ha co3daHue eHympu obuje-
cmeeHHbIX 06beduHeHuUll pa3fuYHbIX KOMucculi, coeemos, op2aHoe, pa3pabomky u
peasniuzayuro npozpamMmM u rnpoekmos. Hao6opom, Hekomopkle akmbl 3aKkOHoOame-
nbcmea npednuckbiearom Heob6xodumocmb co30aHusi makux obpa3oeaHull. Tak, e
coomeemcmeuu c lMpumepHol uHcmpykyuel no denonpouzeodcmey e MuHUcmep-
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cmeax, 20ckoMumemax u Opyaux yeHmpasbHbIX op2aHax ynpaeseHusi, y4pexoeHu-
X, op2aHu3ayusix u Ha npednpusimusix PB, ymeepxdeHHoli lMpukazom Komumema
no apxueam u denonpouseodcmey PB om 23 mast 1995 2. Ne 13, 8 o6uyecmeeHHbIx
06Be0uUHeHUsIX co30aromcsi MocmMosiHHO delicmeyroujue 3KcrnepmHbie KOMUCCcUU, Ko-
mopsble umerom npedcedamerisi, a makxe Opyaux Y/1eHos.

ModmeepxdeHueM moz2o, Ymo OaHHble 06pa3oeaHUsi He sI8JISIFOMCS1 op2aHu3a-
YUOHHBLIMU CMpyKmypamMu, siefisiemcsi makxe HazeaHue npusnoxeHusi Ne 1 k npomoko-
1y Ne 9 3acedaHusi denneezamoe o4epedHol exe200HoU KoHgepeHyuu 000 «lpax-
OdaHckKue uHuyuamuebi» om 23 dekabpsi 2001 2, Ha komopoe udem cchlsIka 8 peweHuUU
cyO0a. [JaHHOe npusioxeHue Hocum Ha3eaHue «Omyem o peasniu308aHHbIX MPo2pPaMmmax
000 «lpax0daHcKue uHUYUamuebl» u cmpameausi dessmesisHocmu Ha 2002 2.».

B peweHuu [omenbcko2o ob6nacmHo2o cyda makxe yKa3aHO, 4Ymo
o000 «lpaxdaHcKkue UHUYUamMuebl» CO8epUWUIIO IMaKoe HapyuweHue, KaKk uzdaHue
neyamHou npodykyuu (6ronnemeHsy) 6e3 ykazaHusi NosIHO20 HAUMeHo8aHus1 06bedu-
HeHUs1 U HaUMeHOBaHUs op2aHU3alyUOHHO-Mpasoesoll hopmbi PPUGUYECKO20 STuya,
yeM Hapywuno Cmamsto 50 paxdaHckoz2o Kodekca Phb.

Cmamabs 50 paxxdaHcko2o Kodekca codep)xum nosioxeHue o mom, 4mo ropu-
du4eckoe JIUY0 uMeem ceoe HauMeHo8aHue, codepxkaujee ykazaHue Ha e2o op2aHu-
3ayuoHHo-npaeoesyro popmy. OdHako Cmambsi 50 paxdaHckozo Kodekca Hu4Yyez20
He 2080pum o nopsioKe Ucnosib308aHusi HaUMeHo8aHus topuduyecko2o0 suya. Takum
obpa3om, npumMeHeHuUe 0aHHOU cmambu sieJiTemcsi makxe Heo60CHO8aHHbIM.

Kpome mozo, Heo6xodumo obpamums eHUMaHue Ha ¢hakm npumeHeHusi lome-
JNbCKUM o61acmHbIM cydom nyHkma 2 nodnyHkma 2 Cmamsbu 57 paxdaHckozo Ko-
Odekca Pb. Mo moemy MHeHuto, npumeHeHue Cmamabu 57 sienisiemcsi He060CHO8aHHOU
8 cnyyae nukeudayuu obujecmeeHHo20 06 beduHeHuUss. Cmambsi 57 codepxxum rno-
JI0)XKeHus1, obujue Ons1 ecex ropuduyeckux auy. B coomeemcmeuu co Cmamseti 117
IpaxdaHckozo Kodekca, ocobeHHOCMU Mpaeoeo20 MOJI0XKeHUsI 06u,ecmeeHHbIX
06BbeduHeHUl KaK y4acmHUKO8 2paxK0aHCKUX OMHoweHUl onpeodessiomcsi 3aKOHO-
damesibcmeom.

Takum o6pa3omM, UMEeHHO 3aKoHOOamesibCcmeo onpedesisiem MNOHsIMue «HeoOHO-
KpamHoe unu epy6oe HapyuweHue 3akoHoOamesibcmea», 3a Komopoe obujecmeeH-
Hoe o6beduHeHue Moxem 6bimb JIUK8UOUPOBAHO.

Tak, 8 coomeemcmeuu ¢ 3akoHom PB «06 obujecmeeHHbIX 06beOUHEHUSIX»
obujecmeeHHoe 06bLeOUHeHUEe MoXem 6bImb JIUK8UOUPOBAHO M0 PeweHUro cyda 8
cJlyqasix noemopHo20 8 meyeHue 2o0a coeepuieHus1 delicmaul, 3a Komopble 6b1/10
8bIHECEHO NMUCbMeHHOe npedynpexoeHue.

3akoH Pb «06 o6ujecmeeHHbIx 06 beQUHeHUsIX», @ MakKxe UHbIe aKmbl 3aKOHO-
damesibcmea codepkxam U nepeyeHb «2py6bix HapyweHull 3akoHodamesibcmea», 3a
Komopbie Mo)xem 6bimb TUKeUOUpPo8aHo obu,ecmeeHHoe 06 beOUHeHuUe:

+ no 3akoHy Pb «O6 o6ujecmeeHHbIXx 06beduHeHusix», obujecmeeHHoe o6 be-
OuHeHue Moxkem 6bIMb JITUK8UOUPOBAHO 10 PeleHUro cyoa e cily4ae coeep-
weHusi delicmeuli, HanpaeJsieHHbIX Ha ceep)KeHue TU60 Hacu/lbCMeeHHOe U3-
MeHeHUe KOHCMuUMyUyuOHHO20 CMpPOos, HapyweHue ueslocmHocmu Uu
6e3onacHocmu 2ocydapcmea, nponazaHody 6OlUHbI, Hacususi, pa3xusaHue
HayuoHanbHoU, peniu2uo3Hol u pacoeol epaxkObl, a MakKxe ompuyamesibHO
enusIWUX Ha ¢husuyeckoe u rncuxuyeckoe 30opoebe 2paxoaH;

+ 3aHapyweHue mpeboeaHul, npedycmMompeHHbIx 4. 1-3 n. 4 [Jlekpema lpe3u-
deHma PB om 12.03.2001 2. Ne 8 «O HekomopbIx Mepax 1o coeepueHcmeoea-
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Huto nopsidKa MoJly4YeHusi U UCMoJIb308aHUs1 UHOCMpPaHHOU 6e3803Me30HOU
nomowu»,;

+ 8 c/y4ae, ec/iu omeemcmeeHHbIe uya obujecmeeHHo20 06LeOUHEHUsT He
obecneyunu nopsi0ok op2aHu3ayuu unu npoeedeHusi cobpaHuli, MUMUH208,
YAuYHbIX Wwecmeul, deMoHcmpauyull U MUKemMupoeaHusi, Ymo roeJieKsio npu-
4YuHeHue yujepba 8 KpynHOM pa3mMepe Uslu Cyu,eCmeeHHo20 epeda npasam u
3aKOHHbIM UHMepecaM 2paxdaH, opa2aHu3ayull u6o 2ocydapcmeeHHbIM
unu obwecmeeHHbIM UHMepecaM, OHU makxe Mo2ym 6bimb lukeuduposa-
Hbl 8 ycmaHoeJIeHHOM MopsiOke 3a 0OHOKpamHoe HapyuweHue 3akoHodame-
JIbcmea o cobpaHusix, MUMUH2ax, yIUYHbIX Wecmeusix, 0eMOHCmpayusix u
nukemupoeaHuu (n. 1.5. flekpema lMpe3udenma P6 om 7 mas1 2001 2. Ne 11 «O
HeKomopbIX Mepax Mo cogepuweHcmMeo8aHuro rnopsidka npoeedeHusi cobpa-
HUll, MUMUH208, YNTUYHbIX wecmeul, deMOHCcmpayul, UHbIX Macco8bIX Me-
ponpusimul u nukemupoeaHuli 8 Pecny6nuke Benapycb»).

Tak kaK u3fio)XxeHHble 8 UCKOBOM 3asiesieHUU ¢hakmbl HapyweHusl 3aKkoHoOame-
JIbcmea He coomeemcmeoeasiu delicmeumenbHocmu, 16 mass 2003 2. 1 om uMeHuU
000 «lpaxdaHckue uHUyuamuebl» obpamurscsi 8 [omenbckuli o6nacmHoli cyd co
ecmpeyYHbIM UCKOM Mpomue YnpaesieHus iocmuyuu o 3awjume desioeoli pernymayuu
obujecmeeHHO20 06EeOUHEHUS.

21 masi 2003 2. Nomenbckuli obriacmHol cyd omka3asn MHe 8 8036y deHuu dena
Mo 8cCMpeYyHoOMY UCKY.

B amom xe deHb M0 UHUYUamuee ucmuya ciywaHue desna no sukeudayuu ob-
wiecmeeHH020 06LeduHeHus1 8 FomenbckoM o6s1acmHoM cyde 661710 MpuocmMaHos-
J1IeHo, xoms npedcmasumenu obujecmeeHHo20 06 LeOUHeHUs1 Hacmaueasnu Ha pac-
cMompeHuu dena no cyuiecmeay. Kak enocnedcmeuu oka3anocb, 8 Xxo0 cyde6H020
npoyecca eMewascsi IUYHO MUHUCmMp rocmuyuu PB, no ykazaHuro Komopoz20 npous-
eodcmeo o nukeudayuu obujecmeeHHo20 06 LeduHeHUs1 6bIs10 MPUOCMaHOB8JIEHO.
YkasaHHbIlU ¢hakm noomeepxxdaemcsi nucbmom Ne 06-01/4392 om 21.05.2003 2. Mu-
Hucmepcmea rocmuyuu e adpec denymama lManamsl npedcmasumenel HayuoHa-
nbHO20 cobpaHusi P6 ®ponoea B. []., komopsbil ebipa3usn 6ecriokolicmeo no nogody
Maccoeoll nukeudayuu 0eMoKpamu4yecku HacCmpOeHHbIX obujecmeeHHbIX 06bedu-
HeHul e cmpaHe.

Ha moli e32n1s0, npuocmaHoeneHue e fomenbckom obsacmHom cyde npous-
eodcmea no snukeudauyuu OO0 «lpaxdaHckue uHuyuamuebl» 6blI0 C8s13aHO C
npue3dom e Nomenb 26 mass 2003 2. pykogodumerns paboyel epynnbi [MapnameHm-
ckoli Accambneu OBCE Ymsi1 Llangh, komopasi ecmpe4anack ¢ npedcmasumensimu
HernpasumesibcmeeHHbIX 06 eduUHeHU L.

20 uroHs 2003 2. npedcedamenb omenbckoz2o obnacmHo20 cyda Pedop-
yoe A. A, Ha moli 3anpoc o eMewamesiscmeae 8 Xxo0 cy0e6HO20 npoyecca MUHUCMpa
rocmuyuu PB coobujust, Ymo HUKaKux yKka3aHuli Co CmMopOHbI MUHUCMpPa O npuocma-
HoeJieHuu npou3sodcmea o desy o nukeudayuu FOOO «[paxdaHcKue uHUYyuUamu-
8bI» He Iocmynaso, Xxomsi eblweyka3aHHoe nucbmMo MuHucmepcmea rocmuyuu PB e
adpec denymama ®ponoea B. []. nodmeepxdaem obpamHoe.

30 uroHs1 2003 2. BepxoaHbiti cyd Pb ocmaesun e cune onpedeneHue [oMenbCKo-
20 o6nacmHoeo cyda om 21.05.2003 2. 06 omka3e e 8036yx0eHuU 2pak0aHCKo20 de-
J1a 1o ecmpe4YyHOMYy UCKYy obujecmeeHH020 06 beduHeHus «[paxdaHckue uHuyuamu-
8bl» K YnpaeseHuro rocmuyuu.
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Takum ob6pa3om, ece 803MOXHbIe 8HYmMpeHHUe cpedcmea rnpasoeoli 3auyumsl
MHOM 6bl1u UcYepnaHbl, U 51, Kak u dpyaue YneHbl FTO0O0 «lpaxdaHckue uHuUyuamu-
8bl», yKa3aHHbIe MHOI 8 Hacmosiwiel Xasobe Kak npednosiazaeMmblie xepmebl Hapy-
weHuli yacmu 1 Cmamsbu 14, yacmeii 1 u 2 Cmamsbu 22 u cmambu 26 MexdyHapodHo-
20 nakma o 2pax0aHCKuX U MoJIumuYecKux rpaeax He MoJibKO JIUuWeHbl npaea Ha
ce0600y accoyuayuu ¢ Opy2umu, HO U JlTuWeHbl Npasa Ha cnpasedsiugoe pa3bupa-
menbcmeo denna KoMnemeHMHbIM, He3agUucUMbIM U 6ecripucmpacmHbIM cydoMm, a
makxe luweHbl Npasa Ha PasHyo 3aljumy 3aKoHa npomue OUCKPUMUHayuu ro npu-
3HaKy ceoux rnosiumuYeckux y6exoeHud.

HaTta Mognuck aBTopa
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Xanoba no pAeny O6LyecTBeHHOro o6reAMHEeHUs
«[MpaBO3ALYNTHBIN LLeHTP «BecHa»

MHAUBUAYAABHAS XKAAOBA B KOMUTET OOH
MO NPABAM YEAOBEKA

Aara: 11 mapta 2004 r.

CoobujeHue Ha adpec:

The Human Rights Committee KomuteT no npasam yenoseka,

c/o Centre for Human Rights ans nepegayn LieHTpy no npasam
United Nations Office at Geneva yernoseka OTaeneHns OpraHusauum
8-14 avenue de la Paix O6beanHeHHbIx Hauuin, aBeHto Mupa
1221 Geneva 10, Switzerland 8-14, 1221 XKenesa 10, LLsenuapus

I'Ipedcmaenﬂemcg Ha paccmompeHue 8 coomeemcmesuu ¢ (DaKyﬂbmamUSHblM npo-
MOKOJIOM K Me)KdyHapodHOMy nakmy o Z,Da)KaaHCKUX u nosiumu4eckux rnpasax.

. MHOPOPMALINA Ob ABTOPE COOBLLUEHNA

[MMpusodsimcsi ceedeHusi 06 asmope coobuweHusI: chaMurusi, UMsi, HayuoHaIbHOCMb
(epaxxdaHcmeo), pod 3aHsimul, 0ama U Mecmo PoxO0eHUsi, adpec Ul MecmoHaxoxoeHue
Ha MomMeHm nodayu xanobel. [1o coobpaxeHusim KoHghudeHyuanbHocmu 0oKymeHma ama
uHgopmayus 8 daHHoU rnybnukayuu He npueooumcs.]
Coo06LeHne npeacTaBnseT:
a) JKepmea HapyweHus unu HapyLueHu&, nepe4vyucrsieHHbIX HUXxe

IIl. NTHOPOPMALINA O NMPEOMOJIATAEMbBIX XKEPTBAX

[MMpusodsimcsi ceedeHusi 06 oduHHaduamu rpedrnonazaemMbix Xepmeax: ghamusius,
UMSI, HayuoHanbHoCcmb (epaxdaHcmeo), pod 3aHamul, dama u Mecmo poxoeHusi, adpec
unu MecmoHaxoxoeHue Ha MoMeHm rnodayu xanobsbl. [To coobpaxeHusiM KoHghudeHyuarb-
Hocmu GokymeHma ama uHghopmauusi 8 daHHoU rybrnukayuu He npugodumcs.]

I1l. SATPATVIBAEMOE TOCYOAPCTBO. HAPYLUEHHbLIE CTATbW.
BHYTPEHHME CPEACTBA NMPABOBOW 3ALNTHI
Ha3seaHue rocygapctBa — yyacTHuka MexagyHapogHoro nakta u dakynbTaTMBHOrO
npoToKona, NPOTUB KOTOPOro HanpaenseTcs cooblueHve: Pecny6bnuka Benapychb.

CtaTbi MexayHapoOHOro nakTa O rpaXkAaHCKUX M MONIMTUYECKMX MpaBax, KoTopble,
Kak npegcraensieTcs, 6binn HapyLeHbl:

+ yacmb 1 Cmambu 14;
yacmu 1 u 2 Cmamsu 22;
Cmamabs 26.
BHyTpeHHMe cpeacTBa NpaBoBOM 3aLLUThl, KOTOPbIE ObINK NcYepnaHbl Npeanonarae-
MOV XXepTBOW (kepTBamu) unu ot ee (Mx) nuua: obpalleHune B CyAbl Unu B Apyrue rocyaap-
CTBEHHbIE OpraHbl; KOraa 1 ¢ KakvM peaynbTaToM (MO BO3MOXHOCTM, MPUIIOXUTL KOMWUN BCEX
COOTBETCTBYHOLUMX CYAEOHbIX UM aAMUHUCTPATUBHbBIX PELLEHWNIA).
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B coomeemcmeuu c¢ 3akoHom Pecny6nuku Benapycb «O6 obujecmeeHHbIX
06be0UHeHUsIX» 3a HapyuweHUe akmoe 3akoHodamesibcmea, a makxe mpeboeaHuli
ycmaea, 8 omHoweHuu obuwjecmeeHHbIX 06beduHeHuUli Mo2ym 6bimb NMPUMeHeHb!
cnedyroujue aulbl 83bICKaHUl:

1) nucbMeHHOe npedynpexoeHue;

2) nukeudayusi obuyecmeeHHo20 06beAUHEHUsI.

O6wecmeeHHOe 06bLeOUHEeHUe JTUK8UOUPYemcs 1o peweHuUro cyoa 8 cry4yasx:

coeepuweHue obujecmeeHHbIM 06beduHeHueM delicmeutll, HarnpaeseHHbIX Ha
ceep)xeHue nu6o Hacu/lbCMeeHHOe U3MEeHeHUe KOHCMUMYyyUuOHHO20 CMposi, Hapy-
weHue yenocmHocmu u 6e3onacHocmu 2ocydapcmea, npona2aHdy eolHbl, Hacu-
nusi, pa3XuzsaHue HayuoHasnbHoU, pesu2uo3Hol u pacoeoll epax0dbl, a makxe ocy-
wecmeneHue OdesimesnlbHOCMU, Komopasi Mo)em ompuuyamesibHO enusimb Ha
¢husuyeckoe u ncuxuyeckoe 300poebe 2pax0aH;

noemopHo20 8 meyeHue 200a coeepuieHusi delicmeauli, 3a kKomopsbie 6b1/10 8bl-
HeceHo nucbMeHHoe npedynpexoeHue;

3) ecnu npu pecucmpayuu o6uwecmeeHHo20 06LeAUHEHUsI CO CMOPOHbLI €20
yupedumernel 6binu donyuwieHbl HapyuweHusi 3aKkoHodamerslbHbIX aKmos;

4) 3a 00HOKpamHoe HapyuweHue 3akoHoOamesibCmea 0 MaccoebIX Mepornpusi-
musix, a makxe 3a o0OHOKpamHoe HapyweHue 4. 1-3 n. 4 Jekpema lMpe3udenma Pec-
ny6nuku Benapyck «O nony4eHuu u ucnosib3oeaHuu 6e3eo3me30HOlU MoMowu» om
28.11.2003 2. Ne 24 (6 coomeemcmeuu c 4. 3 n. 5.1. daHHoz20 [ekpema).

MucbmeHHoe npedynpexdeHue, ebIHECEHHOE pyKoeodsiuweMmy opaaHy obuje-
cmeeHHo20 06beduUHeHUs1, Moxxem 6bimb o6xxanoeaHo e BepxoeHom cyde Pecny6-
nuke Benapycb, peweHue KOMOPO20 si8/IsIeMCsi OKOH4YamesibHbIM, 8Cmyrnaem @8 3a-
KOHHYIO cusly HernocpedCcmeeHHO Moc/ie e20 8bIHeCeHUsi U ob6)xasoeaHuro usau
onpomecmoegaHuro 8 KaccayuoHHOM rnopsidke He nodnexum. PeweHue BepxosHo20
Cy0da moxxem 6bImb 06kasio8aHO MOJIbLKO 8 nopsioke Had3opa U OMMEHEHO 0 Mpo-
mecmy npedcedamernsi BepxosHozo cyda Pecnyb6nuku benapychk unu 2eHepanbHO20
npokypopa Pecny6nuku benapycs.

WHbIX 803MOXHOCMel cydebHOU 3aujumbl 8 MOGO6HbIX Crlyqasix 3aKkoHodame-
nsecmeo Pecny6nuku Benapycb He npedycmampueaem.

HesmenbsHocmb om umMeHU He3apea2ucmpupoeaHHbIX obujecmeeHHbIX o6be-
duHeHul 8 Pecnybnuke Benapycek 3anpeujeHa 3aKOHOM.

02.09.2003 2. MuHucmepcmeo rocmuyuu Pecny6nuku Benapych, siensasce pe-
2ucmpupyrouwum opa2aHoM pecny6bnukaHckux obujecmeeHHbix 06bLeduHeHul, noda-
110 8 BepxoeHblii cyd Pecnybnuku Benapyck uckoeoe 3asiesnieHue o iukeudayuu O6-
wiecmeeHH020 06beduHeHus1 «[lpago3awumHsbil yeHmp «BecHax.

OcHoeaHusiMu Onsi nukeudauyuu ObuwiecmeeHHo20 ob6LeduHeHusi «[lpaso3a-
wumHbIl yeHmMp «BecHa», 8 coomeemcmeuu ¢ nodaHHbIM MuHucmepcmeom rocmu-
yuu uckoebIM 3asiesieHueM, cmasu craedyroujue HapyweHus, ycmaHoeJsIeHHbIe 8 XO-
Ode npoeepku desimesibHOCMU 06beOUHeHUsl, mpeboeaHull 3akoHa u Ycmaea.

IMpu pecucmpayuu e 1999 2. 06bLeduUHeHUEeM cO CMOPOHbI e20 y4Ypedumenel
donyujeHbl HapyweHuss mpe6oeaHuli Cmambu 13 3akoHa Pecny6nuku Benapychb
«06 obujecmeeHHbIX 06 LeduHeHuUsIx», nyHkma 3 lNonoxeHusi, ymeepxdeHHo20 [ek-
pemowm lNMpe3udenma Pecny6nuku benapycs om 26.01.1999 2. Ne 2, nyHkma 2 lpaesun,
ymeepxO0eHHbIX MPuKa3oM MuHucmpa rcmuyuu Pecny6bnuku bBenapyc, om
15.05.1995 2. Ne 108.
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B coomeemcmeuu c uckoebiM 3asienieHuem MuHucmepcmea rocmuyuu aHHbIe
HapyweHuUsl eblpaXaJucb 8 MmoM, Ymo:

1. O6beduHeHuUeM 80 8peMsi peaucmpayuu 8 1999 2. e pecucmpupyrowuti op-
2aH, (MuHucmepcmeo rocmuyuu) 6bi1u npedcmaesneHbl 0OKyMeHMbI, He umeroujue
ropuduyeckoli cunbi (MPomokosa YuypedumesnbHo20 cobpaHusi yYpedumersieli o6be-
OuHeHus1, NPomoko. Y4pedumesibHO20 cobpaHus rno co3daHuro Bpecmckozo omde-
Jn1eHus1 daHHO20 06LeAUHEeHUsI, CrUcoK YrneHoe Coeema, crnucok YneHoe Peeu3uoH-
Holl KoMuccuu, crnucok uHuyuamopoe Bume6bckozo, Bpecmckozo u Nomesnbcko20
omaerneHull), NOCKOJIbKY 8 OaHHbIX OOKyMeHmax umeemcsi psid noddesiaHHbIX Mo0-
nuced.

2. Mpu pecucmpayuu o6beduHeHUeM He 6b11 MTodmeepKGeH pecrybiuKkaHCKuUL
cmamyc, YeM He ucrnosiHeHbl Ha mo epemsi mpe6oeaHusi peweHusi Pecny6nukaHckol
KoMuccuu no pezucmpauyuu (nepepeaucmpayuu) obujecmeeHHbIX 06beOUHeHUl
(Mpomokon Ne 101584 om 24.03.1999 2.): He 6b1110 NTodmeepxdeHo Heobxodumoe Osst
2ocydapcmeeHHoU peaucmpayuu Hanu4yue yypedumernel oOHoU u3 Yyembipex obna-
cmeli (no Mozuneeckoli o6nacmu npedcmassieHo 8 yenoeek, amecmo 10).

3. Mpu npoesepke 06bLEAUHEHUSs ycMaHO8/IeHO, YMO Ha MPomsiXKeHuu ceoell de-
simenibHOCMuU HeOOHOKpamHo Hapywanucbk mpeboeaHusi Ycmaea (n. 3.1., 4.5. u 5.1.)
U Kak criedcmeue mpeboeaHusi Cmambu 4 3akoHa Pecny6nuku Benapycb «06 obuje-
cmeeHHbIx 06beduHeHuUsIx», Cmambu 48 MNpaxxdaHckoz20 Kodekca Pecny6nuku bena-
PYycCb, a UMeHHO, npedycMompeHHasi Ycmaeom ynnama 47eHCKUX 83HOC08 He ocyuje-
cmensinacb, Ha meppumopuu 2opoda MuHcka He co30aHa op2aHu3ayusi
(omdeneHue).

4. Takxxe ycmaHoeJsieH ¢hakm HapyuweHusi 0aHHbIM 06beduHeHueM mpebosaHuli
usbupamenbHo20 3akoHodamenbcmea (umeemcsi [locmaHoeneHue LjeHmpansHoul
komuccuu Pecny6nuku Benapyck no ebibopam u npoeedeHuro pecrny6bukaHCKUX pe-
¢hepeHOymoe om 08.09.2001 2.)

5. O6beduHeHueM He ucrnosiHsiromcsi mpeboeaHuss Cmamsu 72 [paxdaHcko20
lMpoueccyanbHozo Kodekca Pecnybnuku benapycb, Cmambu 22 3akoHa Pecny6nu-
Kku Benapycb «0O6 o6uiecmeeHHbIx 06beduHeHussx» U nyHkma 2.1. Ycmaea: e kaye-
cmee obujecmeeHHO20 3aujumHuka o6LeduHeHue obpauwjanock 8 BepxoeHsbili cyd
Pecny6nuku Benapycb no npedcmassieHuUro u 3aujume fpae U 3akoOHHbIX UHMepecoe
2pax0aH, Komopble He sI8JITFOMCS €20 YJleHamu.

Ha ocHoeaHuu u3510)XeHHbIX 8 UCKOBOM 3asiesieHuUU HapyweHuli Munucmepcm-
80 rocmuyuu Pecny6nuku Benapycb, pykoeodcmeysicb noGnyHKmoM 2 nyHkma 2
Cmamsbu 57 IpaxdaHckozo Kodekca Pecny6nuku benapycbs u Cmambetl 29 3akoHa
Pecny6nuku Benapycb «O6 o6ujecmeeHHbIX 06 eOUHeHUsIX», Npocusio BepxoeHsbili
cy0 Pecny6nuku Bbenapycb npuHsme peweHue o jsukeudayuu O6uecmeeHHO20
o6beduHeHusi «lpaeo3awjumHbili yeHmp «BecHa».

10.09.2003 2. BepxoeHbiM cydom Pecny6nuku Benapycb 6bi10 8036yx0eHO
2paxdaHckoe desio no ucky MuHucmepcmea rocmuyuu.

B xode paccMompeHusi 0aHHO20 2pax0aHCKo20 Oesla 8 OMKPbLIMOM cyde6HoOM
3acedaHuu ¢ y4acmuem npokypopa [Jasudoeckozo U. Y. 28 okmsibpsi 2003 2. cyObsi
BepxoeHozo cyda Pecny6nuku Benapycbk B. I'. Kynuk ebiHecna peweHue ydoesiem-
eopumsb uckoeble mpeboeaHusi MuHucmepcmea rocmuyuu u gukeudupoeams O6-
wecmeeHHoe o6eduHeHue «lpaso3awumHbil yeHmp «BecHay.

OcHoeaHueM 011 nukeudauuu ob6LedUHeHUsI 8 coomeemcmeuu ¢ ebIHeCeH-
HbIM cydoM pelweHUeM cmaJio HapyweHue 8 xode uzbupamenibHol komnaHuu 2001 2.
mpe6oeaHuli usbupamesibHO20 3aKOHOOameJsibcmea fnpu nod2omoeke u npoeede-
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Huu ebibopoe lNpe3udeHma Pecny6nuku benapycs. [JaHHbIl ebie00 cyda nodmeep-
JKOasnics nucbMeHHbIM npedynpexdeHuem MuHucmepcmea rocmuyuu om 28 asay-
cma 2001 2., ebIHeCeHHbIM Ha adpec pykoeodsiuje2o op2aHa 06eAUHEeHUsl, Komopoe
omeem4ukom He 661510 06)xasioeaHo, u nocmaHoesieHuem LjeHmpanbHol komMuccuu
Pecny6nuku Benapyce no ebibopam u npoeedeHuro pecrnybrukaHCKux pegepeHdy-
moe om 8 cenmsibpsi 2001 2., cOenaHHbIM Ha OCHO8aHUU MPO8EPOK, MPo8edeHHbIX
MuHucmepcmeom rocmuyuu Pecny6nuku Benapycek u lpokypamypou Pecny6nuku
Benapycs.

HapyweHue mpeboeaHuli usbupamesibHo20 3aKkoHoGamesibcmea, Mo MHeHUro
cyO0a, ssiensiemcs 2py6biM u @ coomeemcmeuu c n. 2 Cmamsu 57 paxdaHckozo Ko-
Oekca Pecny6nuku Benapycb sienissemcsi ocHoeaHueM 0n1si y0oesiemeopeHuUsi Ucka
MuHucmepcmea rocmuyuu o nukeudayuu 06 LeOUHEeHUs].

B coomeemcmeuu c n. 2 Cmamsu 57 paxdaHckozo Kodekca Pecny6nuku Be-
Jnapychk ropuduUYecKoe JIUY0 MoXem 6bimb JTUK8UOUPOBAHO 110 peweHuUto cyoda 8 cily-
Yyae ocyujecmesieHusi dessmenbHocmu 6e3 coomeemcmeayrouse20 paspeweHust (nu-
yeH3uu) nu6o dessmesibHOCMU, 3anpeuwjeHHol 3akoHoGamesibcmeom, 1U60o ¢ UHbIMU
HeOOHOKpamHbIMU UnuU 2py6bIMU HapyweHUsIMU 3aKoHoO0amesibcmea.

BbiHeceHHOe BepxoeHbiM cydom Pecny6bnuku benapycb peweHue ecmynursio e
cuny HeMeOsIeHHO ociie npoeo3asiauleHusl, 06)xas08aHuUI0 U ONMPOMecmoe8aHuio 8
KaccayuoHHOM nopsioke He noonexum.

JaHHoe peweHue 6b110 06xanoeaHo Hamu (NMpedcmasumersisiMuU olmeemyYuka) 8
rnopsioke Had3opa Ha umsi npedcedamersi BepxoeHozo cyda Pecnyb6nuku benapycs.

24.12.2004 2. ceoum onpedesieHUeM 3amecmumerib npedcedamersisi BepxoeHo-
20 cy0da Pecny6nuku Benapyce B. M. Bbiwkesuy omka3as e y0oesiemeopeHuU xa’so-
6bl.

BHympuHayuoHanbHble cpedcmea cydebHol 3auyumsbi Ha 3MOM OKa3aJsuch Uc-
yepnaHabil.

IV. APYTUE MEXXAYHAPOOHbLIE NPOLIEAQYPbI

Bbin nn 3TOT e Bonpoc NpeAcTaBneH Ha pacCMOTPEHME B COOTBETCTBUM C KaKOW-Mu-
60 Opyroi npoueaypovt MexayHapoAHOro paccriefoBaHUs Unv yperynupoBaHusa (Hanpu-
Mep, Ha paccMmoTpeHne EBponenckoro cyaa no npasam Yenoseka u T. n.)? Ecnu aa, 1o kor-
[a U € Kakum pesynbtatom?

[laHHbIl eonpoc Ha paccMompeHue Kakol-n1u6o dpyaol npoyedypbl MexOyHa-
POOHO20 paccriedoeaHusi He MpedocmaeJsisisics.

V. MPUBOOVMBIE B XXANNOBE ®AKThI

O6bwiecmeeHHoe 06beduHeHue «llpaso3zawjumHbili yeHmp «BecHa» 6bino 3a-
peazucmpupoeaHo MuHucmepcmeom rocmuyuu Pecny6bnuku Benapycb 15 uroHs
1999 2. (ceudemensbcmeo o pecucmpayuu Ne 00111).

Ha momeHm nukeudayuu O6wecmeeHHoe ob6beduHeHue «[lpaso3awjumHsbil
yeHmp «BecHa» Hacdumsbieasio 4 obnacmHbix U 2 20poAckux omaoesieHusi, 3apeau-
cmpupoeaHHbIX 8 COOMeemcmeyru,ux yrnpaesieHusIX ocmuyuu obsiucnosKomMos u
2opucnonkomax. Bcezo xe O6uwiecmeeHHoe o06BbeduHeHue «llpaso3awumHbil
yeHmp «BecHa» umeno ceoux npedcmaesumerneli e 17 kpynHbix 2opodax benapycu.
YneHamu opzaHu3ayuu siensnuck 6osiee 150 yenosek.

CoznacHo Ycmaesy, O6ujecmeeHHoe o6beduHeHue «llpago3awjumHbili yeHmp
«BecHa» 6bl110 HezocydapcmeeHHOe, HeKOMMePYEcKoe, Hernonumu4eckoe obuje-
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cmeeHHoe o6beduHeHue, co30aHHoe 2paxdaHamu Pecny6nuku Benapycb ons co-
eMecmHol peanusayuu 2pax0aHCKUX, coyuasnbHbIX U KylbmypHbIX Mpaea, 2apaH-
mupoeaHHbix KoHcmumyyuel Pecny6nuku Benapycb. OOHOU U3 OCHO8HbIX yesel
O6bwecmeeHHo20 06BLeduHeHue «llpaso3awjumHsil yeHmp «BecHa», 8 coomeem-
cmeuu ¢ Ycmaeowm, 61510 codelicmeue ¢hopMupo8aHuro 2paxx0aHCKo20 obujecmea,
OCHOBaHHO20 Ha yeaXkeHUU Mnpae 4yesioseka, Komopkle 2apaHmuposaHbl Bceobujell
Heknapayuel npas yenoseka u KoHcmumyyuu Pecny6nuku Genapychb.

3a epems ceoezo cyujecmeogaHusi ObujecmeeHHoe o6beduHeHue «[lpaeo3sa-
wWumHbIl yeHmp «BecHa» npoeodusio akmueHyo desimesibHOCMb, HanpaesIeHHY
Ha 3awjumy noaumu4YecKux u 2paxo0aHcKux npae xxumesel Pecny6nuku benapycsk. B
€8513U C 3MUM 4JleHbl Op2aHu3ayuu oKa3bleasu peasibHyr MOMOWb Xepmeam rnosu-
mu4eckux penpeccull 8 cmpaHe, MPoeodusiu aKmueHy UHGOPMaUUOHHYH Mou-
muky, ¢ yenbro uHghopmupoeaHusi 6esiopycckoll u MexoyHapoOHoU obujecmeeHHo-
cmu o peanbHOM MoJioXeHuu Oes1 ¢ npaeaMu Yesioeeka 8 cmpaHe. YneHbi
06be0uHeHUs1 MPo8oOUsIU MOCMOSIHHbLIU MOHUMOPUH2 cumyayuu ¢ npasamu 4yeso-
8eka 8 cmpaHe. Pe3ynbmamamu mako2o MOHUMOPUH2a 6bIN1u exe200Hble u3daHusi
o0630poe HapyuweHull npae Yyesiogeka 8 cmpaHe, U320moeJsieHue albmepHamueHbIX
doknadoe u m. 0. UHghopmayuro, Komopyro pacrnpocmpaHsisio ObuiecmeeHHoe 06b-
eduHeHue «[llpaeo3awumHbili ueHmp «BecHa», ucrnonb3oeanu 8 ceoux Ooksiadax
makue eedyujue Mex0yHapoOHble npaso3awjumHsie op2aHu3ayuu, kak Amnesty In-
ternational, Human Rights Watch, FIDH, International League For Human Rights, ko-
mumemsbi OOH, 3apy6exHbie npago3auwjumHsbie op2aHu3ayuu. ObujecmeeHHoe 06b-
eduHeHue «[llpaso3zawjumHbili yeHmp «BecHa» makxe aKmueHO 3aHUMasloCb
HabnrdeHueM 3a uzbupamesibHbIMU KamnaHusiMu e cmpaHe. Tak, e 2001 2. «[Mpaeo-
3awumHsbIl yeHmp «BecHa» cman oOHUM U3 OCHOBHbIX Op2aHU3amopoe 2paxoaH-
cKol uHuyuamuesbl «Heszasucumoe HabnrodeHuey. B pamkax amol uHuyuamuesbl 60o-
nee 2000 yneHoe OO «[llpaso3awjumHsbili yeHmp «BecHa» npuHsnu yyacmue e
HabnrdeHuu 3a ebibopamu lMpe3zudeHma Pecny6nuku benapyck. YneHbl 06 beduHe-
HUsI makKyxe akmueHo Habnrodasiu 3a ebibopamu 8 MecmHble coeemai 8 2003 2. 1o pe-
3ynbmamam 3mo2o HabnrodeHusi 6bi1u u3daHbl O0K1adbl U KHU2U, codepixaujue pe-
anbHyr0 oueHKy npowedwux ebli6bopos. OO0 «[lpaso3awyumubili yeHmp «BecHa»
make s18J1J710Cb op2aHuU3amopomM psida Maccoebix meponpusimuli (nukemos, de-
MOHcmpauuti), HanpaeJsleHHbIX Ha fpuejiedeHue eHUMaHusi obujecmeeHHocmu K
npobneme npae yenoeeka. B cesi3u ¢ amum 4YneHbl 06bLeAUHEHUs1 HEOOHOKPamMHO
nodesepzasniucb CoO CMOPOHbI oghuyuanbHbIx esacmell penpeccusiM, 8 mom yucse u
adMuHucmpamueHbIiM apecmam. Kaxobili 200 dessmesibHOCMb Op2aHuU3ayuu noo-
eepzanacb mujamesibHbIM NJ1aHO8bLIM U 8HEMNIaHO8bLIM NpoeepKkam co cmopoHb! Mu-
Hucmepcmea rocmuyuu, Hasl0208bIX OP2aHoe.

B 2003 2. MuHucmepcmeo rCMuUyuU NMPoeeJsio NPO8EPKU 80 8CEX pe2uoHaslb-
Hbix omdeneHusix 00 «llpago3awyumHbili yeHmp «BecHa» u uHuyuupoeasno npo-
yecc nukeudayuu opa2aHu3ayuu 3a sikobbl MHO204YUC/IEHHbIe HapyweHus Ycmaea u
3aKkoHodamesibcmea.

B pesynbmame cyde6Ho20 paccmMompeHusi ucka MuHucmepcmea rocmuyuu
Pecny6nuku Benapycb 6onbuwuHcmeo o68uHeHull u ¢ghakmoe o HapyweHuu Ycmaea
u 3aKoHoOdameJsibCcmea, U3/10)KeHHbIX 8 UCKOBOM 3asie/ieHuUU, He HaWslu ceoez0 Moo-
meepxdeHusi, He 6bin1u doka3aHbl 1U60 6biTu onposepa2HyMbI 0oOKazamesibcmeamu,
npedocmaeneHHbIMu npedcmasumensmu 00 «[llpaso3awyumHbiii yeHmp «BecHa».
OdHako, HecMompsi Ha 3mMo, cy0 NPUHs peweHue 06 yooesemeopeHuU UCKO8bIX
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mpe6oeaHuli MuHucmepcmea rocmuyuu Pecny6nuku Benapyck o iukeudayuu 06b-
eOuHeHusl.

OcHogaHueM fukeudayuu rnocry»xuso skobbl 2pyboe HapyueHue 3akoHodame-
nbcmea, donyujeHHoe OO «llpaso3awyumHsbili yeHmp «BecHa» 8o epemsi ebibopoe
Mpe3udenma Pecny6nuku benapyce e 2001 2.

Mo MHeHuto cyOa, OaHHble HapyweHus siensiromcs 2pybbiMu. B coomeemcm-
suu c n. 2Cmamsbu 57 paxxdaHckozo Kodekca Pecnybnuku Benapycsb, ropududeckoe
Jluyo Moxem 6bIMb JIUK8UOUPOBAHO M0 peweHuro cyda e criyyae ocyuecmesieHusi
dessmenbHocmu 6e3 coomeemcmeyrou,e20 pa3peweHust (nuyeH3uu) aubo dessme-
JNIbHOCMU, 3anpeu,eHHol 3akoHoGamesibCmeoM, IU60 UHbIX HEOOHOKPamMHbIX Usu
2py6bix HapyweHull 3aKkoHoOamesibcmea.

Mo mHeHuro cyda, nockosnbKy OO «lIpaso3awyummbil yeHmp «BecHa» ssensiem-
csl ropuduYecKUM NTUYOM, Ha He20 pacrnpocmpaHsrtomcss mpeboeaHuss Cmambu 57
IpaxdaHckozo Kodekca, komopasi npedycmMampueaem OCHO8aHUsI Jlukeudayuu
ropuduUYecKUX Jluy, 8 MoM Yucsie obujecmeeHHbIx 06bLeduHeHul. Takas e no3uyusi
ompaxeHa u e rnocmaHoesieHuu 3amecmumensi npedcedamessi BepxoeHozo cyda
Pecny6nuku Benapycb, 8bIHECEHHO20 M0 pe3ysibmamy paccMompeHusi HaG30pHol
)Kanobbl, nodaHHolU Ha peweHusi BepxoeHozo cyda Pecny6nuku Benapycb om
28.10.2003 a.

C eblHECEHHbIM CyOOM pelieHUeM s1 He CO2J1aceH, cHUmaro, e20 He OCHO8aH-
HbIM Ha 3aKOHe U Hapywarou,uM Mou rpasa o csedyruwum npuyuHam.

Heob6xodumo o6pamumb eHUMaHue Ha ¢hakm npumeHeHus1 BepxoeHbiM cydom
Pecny6nuku Benapycb nyHkma 2 nodnyHkma 2 Cmamsbu 57 paxxdaHckoz2o Kodekca
Pecny6nuku Benapycb no daHHomy Oeny. Mo MoeMy MHeHuro, npumeHeHue Cma-
mbu 57 sienisiemcsi Heo6ocHOBaHHbLIM 8 cily4yae lukeudayuu obujecmeeHHo20 o6be-
OUHEHUsI.

B coomeemcmeuu co Cmamsbu 117 [paxdaHckoz2o Kodekca, ocobeHHocmu
npasoeo2o MosoXeHUs1 obwjecmeeHHbIX 06beOUHeHUl Kak y4acmHUKo8 2paxdaH-
CKUX omHoweHul onpedesisiroMcst 3aKoHOO0ames1ibCMeoM.

Takum o6pa3om, UMEHHO crieyuasibHoe 3aKoOHOOamesibcmeo, Komopoe peayJiu-
pyem dessmenibHOCMb obuwjecmeeHHbIX 06 beduHeHUl, onpedesisiem MoHsIMue «He-
odHOKpamHoe usnu 2pyboe HapyweHue 3akoHodamesibcmea», 3a Komopoe obuje-
cmeeHHoe 06eduHeHue Moxxem 6bimb TUK8UGUPOBaHO.

Tak, 8 coomeemcmeuu ¢ 3akoHoM Pecny6nuku Benapycb «0O6 o6wjecmeeHHbIX
06BeduHeHuUsIX», obusecmeeHHoe 06 beduHeHUe Moxxem 6bimb TUK8UOUPOBAHO MO
peuweHUro cyda e crly4asix MoemopHO20 8 meyeHue 200a coeepuweHusi delicmeut, 3a
Komopsbie 6b1/10 8 bIHECEHO NUCbMEHHOE npedynpexoeHue.

3akoH Pecny6nuku Benapycb «O6 obujecmeeHHbIx 06 beQUHEHUsIX», a MmaKxe
UHble akmbl 3akoHoOamesibcmea codep)xam U rnepeveHb «2py6bix HapyuweHul 3aKo-
HoOamesnibcmea», 3a Komopble Mo)em 6bImb JIuKeUAUPO8aHO obuwjecmeeHHoe 06b-
eduHeHue 6e3 ebIHeceHuUsl npedynpexoeHuli:

+  obuwecmeeHHoe 06edUHeHUe MoXxem 6bimb TUK8UAUPOBAHO MO pPeleHUo
cyda e cnyqae coesepueHusi delicmeuli, HanpaesieHHbIX Ha ceepxeHue Tu6o
HacusibcmeeHHoOe U3MeHeHUe KOHCMUmMyyuoHHO20 CMpPOsi, HapyweHue ue-
siocmHocmu u 6e3onacHocmu 2ocydapcmea, npona2aHoy 80lHbI, Hacunus,
pa3xuzaHue HayUOHaslbHOU, peslu2uo3Hol U pacoeoli epaxobl, a makxe om-
puyamesibHO 8NUSIOWUX Ha hu3UYecKoe U rcuxuyeckoe 300p08be 2pax-
OaH;
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+ 3aHapyweHue mpeboeaHuli, npedycmMompeHHbIx 4. 1-3 n. 4 [Jlekpema lpe3u-
deHma Pecny6nuku benapyck «O nony4eHuu u ucrnosib3o8aHuu 6e3eo3mes-
OHou nomouu» om 28.11.2003 2. Ne 24 (e coomeemcmeuu c 4. 3 . 5.1. daHHo-
20 [lekpema).

+ 8 c/ly4ae OOHOKPaMmHO20 HapyWweHUsi 3aKoHodamesibcmea O Macco8bIX Me-
ponpusimusix, 8 cjy4asix, npsiMo npedycMompeHHbIX 3akoHoOamesibHbIMU
akmamu Pecny6nuku Benapycb (Cmamsbsi 29 3akoHa Pecny6nuku Benapycob
«06 obusecmeeHHbIX 06eOUHEeHUSIX»).

Takum o6pa3zom, OO «lIpaeo3awjumHsbili yeHmp «BecHa» He donyckarno e ceoell
desimesibHOCMU HU 0OHO20 U3 MepequcsIeHHbIX 8bluie HapyweHuU.

C 2001 2. e adpec pykoeodsujux ope2aHoe 00 «[llpaso3awumHsbili yeHmp «Bec-
Ha» MuHucmepcmeom rocmMuyuu He ebIHOcuuCh npedynpexoeHusi, HeCMOMpPs Ha
mo Yymo npoeepku desimesibHOCMU 06 beOUHEHUS MPOo8odUIUCH pe2ucmpupyrouWuM
opzaHom u e 2002, u e 2003 22. lMpedynpexdeHue, KOmopoe 6b1/10 8bLIHECEHO 8 adpec
pykoesodsiuje2o opeaHa 00 «[lpaso3awyumHbili yeHmp «BecHa» 28 as2zycma 2001 2.,
Ha MOMeHm paccMOmPeHUs1 UCKa U 8bIHECEHUST CyOOM peweHUsi no 0esly He UuMeslo
ropuduyeckoli cunbl. Tak kak 8 coomeemcmeuu c 1. 2 Cmamsbu 29 3akoHa Pecny6nu-
ku Benapycb op2aHu3ayus nukeudupyemcsi 8 cy0e6HOM rnopsiOKe MoOJIbLKO 8 crly4ae
MoemopHo20 8 meveHue 200a cosepuieHusi delicmeaus 3a KOMopkble 6b1710 8bLIHECEHO
nucbmeHHoe npedynpexdeHue. B nepuod epemeHu ¢ 28 as2ycma 2001 2. u do mo-
MeHma ebIHeceHUs1 peuweHusi rno desy (24.12.2003 2.) OO «[lpaso3awyumHbili yeHmp
«BecHa» nodobHbIx delicmeuli He cogepwarslo, ghakm MoemopHocmu HapyuweHul e
nepuod c 28.08.2001 2. no 28.09.2002 2. (Ha npomsixeHUU 200a) makKxe omcymcmeo-
ear.

Ymo e kacaemcsi [locmaHoesnieHusi LjleumpanbHol komuccuu Pecny6nuku Be-
napycb rno ebibopam u nposedeHuro pecrybnukaHckux pegepeHdymos om 8 ceH-
msi6ps1 2001 2., Mo OHO MakXxe He Moxxem 6bImb MOJI0XKEHO 8 OCHO8Y cydeb6Ho20 pe-
weHus1 u en1smbcsl No8o0oM K nlukeudayuu o6beduHeHuss. B coomeemcmeuu co
Cmamebeli 25 3akoHa Pecny6nuku Benapycb «06 obujecmeeHHbIX 06eOUHEHUSIX»
KoHmMposib 3a coomeemcmeuemM OessmesibHOCMuU o6uwjecmeeHHbIX 06beduHeHul
KoHcmumyuyuu u 3akoHam Pecny6nuku Benapycb ocywecmensiem 2eHepasnbHbIl
npokypop Pecny6nuku Benapycb u nod4uHeHHbIe eMy MPOKYpPOPbI.

HomxHocmHble nuya op2aHos, 3apeaucmpuposasuiux obujecmeeHHblie o6be-
OuHeHusi, 8 npedesiax ceoux obsizaHHocmel uMerom fpaeo y4acmeosamb 80 8CeX
Meponpusimusix 3mux 06be0uHeHull, 3HaKOMUMbCS ¢ UX QOKyMeHmamu U peleHusi-
Mu, mpe6oeamsb U nosay4ams UHGHOPMayUro Mo eornpocam ycmaeHol dessmesibHo-
cmu obuw,ecmeeHHo020 06 LeOUHEHUs!.

KoHmponb 3a gpuHaHcoeol desimesibHOCMbIO 06wecmeeHHbIX 06eduHeHUU,
8 MoM yucrie 3a UCmMoYyHUKamu ux Aoxo0oe, pasMepamMu Mosly4yeHHbIX UMu cpedcme
u ynnamoli Hasl0208 ocyw,ecmeJsisitom 20cy0apcmeeHHbIe Hasl0208ble Op2aHbl.

B coomeemcmeuu co Cmamseli 27 3akoHa Pecny6nuku Benapycb «06 obuwe-
CcmeeHHbIX 06 bedUHeHUsIX» 3a HapyuwleHuUst 0aHHO20 3aKOHa U Opy2ux aKmoe 3aKOHO-
damesnibcmea K obujecmeeHHbIM 06beOUHEHUSIM Pe2ucmpupyroUWUM op2aHOM npu-
MeHsIromcs1 criedyroujue 8ulbl 83bICKaHUl:

1. nucbMeHHoe npedynpexoeHue;

2. nukeudauusi obujecmeeHHo20 06 beOUHEHUsI.

LleHmpanbHas uzbupamenbHasi komuccusi Pecny6nuku Benapycek no ebibopam
u npoeedeHuto pecrnybnukaHckux pegepeHOymMoe ocyujecmersisiem ceou hyHKyuu
morsbKo 8 pamMkax onpedeneHHbix U36upamenbHbiv Kodekcom Pecny6nuku Bena-
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pycb u 3akoHom Pecny6bnuku Benapycb «O LlenmpanbHol u3zbupamesbHol KoMuc-
cuu Pecny6nuku Benapychk no esi6opam u npoeedeHuro pecnybiuKkaHCcKux peghepeH-
dymoe». B coomeemcmeuu c eblweyka3aHHbLIMU akmamMu 3aKkoHodameJsibcmea,
LenmpanbHasi uzbupamenbHasi komuccusi Pecny6nuku Benapycb no enbi6opam u
npoeedeHuro pecrnybriukaHCcKux peghepeHAyMoe He HadesieHa MoJIHOMOYUSIMU 8bIHO-
cumb npedynpexdeHusi 8 adpec pykoeodswux op2aHoe obujecmeeHHbIX 06bedu-
HeHul U NPUMeHsIMb UHble 8UObI 83bICKaHULl 8 OMHoWweHUU obujecmeeHHbIX ob6be-
OuHeHud.

Moamomy e3bickaHue Mo ¢hakmam, sIko6bl uMesWIUX Mecmo HapyweHul, yKa-
3aHHbIx 8 [TocmaHoenieHuu komuccuu om 08.09.2001 2., 8 omHoweHuu OO «[Ipaso3a-
wumHbIl yeHmMp «BecHa» paHee 6b110 8biHeceHo MuHucmepcmeom rocmuyuu Pec-
ny6nuku Benapycs.

OOdHako npu ebIHeceHuu peuleHusi BepxoeHsbili cyd Pecnybnuku Benapycb He
y4yes1 0aHHO20 ¢hakma u NMPUHSIT pelweHue o Jlukeudayuu o6 beOuUHeHUs1 3a Hapyule-
Husi, no ghakmy komopbix 08a 200a Ha3ad 06bLeduHeHUe ye MOHeCs10 OMmeemcmeeH-
Hocmb U 661710 Nod8ep2Hy Mo 83bICKaHUIO 8 8ude MUCbMEHHO20 npedynpexoeHust
MuHucmepcmea rocmuyuu. [JaHHoe peweHue nMpomueopeyum MosIoXeHUsAM M. 2
Cmamsbu 29 3akoHa Pecny6nuku Benapycb «0O6 obujecmeeHHbIX 06eOUHEeHUSIX».

Takum obpa3omM, ebIHeECEHHOE CydoM peweHuUe s18J1siemcsi He3aKOHHbIM.

Kpome moezo, si cdumaro daHHOe peweHue cyda NosumuYyecku MomueupoeaH-
HbIM.

00 «lMpaeo3awumHbil ueHmp «BecHa» HEOOHOKPamMHO Ha NPOMsHXeHuuU ceoell
desimenibHOCMU UcrblMbieas 0assieHuUe co CIMopPOoHbl 20cy0apcimeeHHbIX Op2aHos.
Ocob6eHHO GaeJieHUe ycususiocb 80 epems npoeedeHusi ebibopoe [pe3zudeHma Pec-
ny6nuku bBenapyco e 2001 2.

B 2001 2. npedcmaeumenu [lpokypamypsbi Pecny6nuku Benapycb donyckanu
y2po3bl y20/108HO20 npecsie008aHUsi MEHSI U MOUX KoJljle2 8 Cesi3u ¢ nposedeHuem
npozpamMMbl napasiesbHo20 nodcyema 2osiocoe e pamkax paxdaHckol uHuyua-
muebi «He3zasucumoe HabnrodeHuey. [locne HanpaeneHusi Ha uzbupamesibHbie y4a-
cmku okosio 3000 mbicsy Habnrodamenel, YneHoe OO «[lpago3awyumHbll yeHmp
«BecHa», Ha y4acmku Os1s1 20710c08aHuUs1 opaaHbl [poKypamypbl Ha4anu oka3bieamb
OaesieHue Ha Habrro0amernel u MPoeoduUMb MPOKYPOPCKUE NMPO8EPKU «3aKOHHOCMU
Haxox0deHusi Habnrodamenel Ha y4acmkax Osisi 20710co8aHus». B pesynbmame Oae-
JIeHUIo CO CIMOPOHbI 0pP2aHoO8 MPOKypamypb! nodeepaauck meicsiyu Habnrodame-
neli, komopsble 6bi1u YyneHamu OO «[llpago3awyumHsiii yeHmp «BecHa» Ha mom mo-
MeHm. B pesynbmame 3moz2o daesieHusi Ha OCHO8aHUU YembIPex COMHUMENbHbIX
¢hakmoe HapyweHull usbupamesnibHo20 3akoHoGamesibcmea LieHmpanbHas uzbupa-
menbHasi komuccusi Pecny6nuku Benapycb no esi6opam u npoeedeHuro pecny6iu-
KaHcKux pegepeHdymos 08.09.2001 2. npuHsina [TocmaHoeneHue, 8 coomeemcmeauu
¢ KomopbIM ece npomokosbl 00 «[pago3awyumHbili yeHmp «BecHa» o Hanpaese-
Huu Habnrodamenel Ha y4acmku 6bIIu NPU3HaHbI He UMEerWUMU ropududeckoll cu-
1bl. 32 00UH AeHb Ao eblibopoe okos1o 2000 mbicsiy Habrodamesieli om Hawie20 06b-
eduHeHus1 6bLIuU NuweHbl akkpedumauuu Habsrodamesieli Ha y4Yacmkax OJisi
2osiocoeaHusi. Takum obpa3oM, enacmu ¢hakmuyecKku copeasiu He3asucuMoe Ha-
6s1r00eHue 3a npe3udeHmMckuMu ebibopamu. [JaHHbLIU ghakm Hauwles1 ceaoe ompaxeHue
8 doknadax MexdyHapoOHbIX Muccull, ocyujecmesisisux HabrodeHue 3a npoesede-
HueM npe3udeHmckux ebibopoe e benapycu: doknadax muccuu BAUIMY/OBCE u Ac-
coyuayuu opz2aHu3amopoe ebibopoe cmpaH LjeHmpanbHoli u Bocmo4Holi Eepo-
nbl — Kak 00UH U3 ¢hakmoe, xapakmepu3yroujux ebi6opsbl lMpezudeHma Pecny6nuku
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Benapycb 2001 2. kak He coomeemcmeayroujue MexAyHapoOHbLIM cmaHdapmam, He-
deMoKpamuyeckue u Heceob600HbIe.

IMeped amumu cobbimusimu e ag2zycme 2001 2. MuHucmepcmeo rocmuyuu Ha4a-
710 «8HeriiaHosyo rposepky» OO «llpaso3awyumHbit yeHmp «BecHa». [Ipoeepsito-
wux u3 MuHucmepcmea rocmuyuu e nepeyro o4epedb UHMepecos8asu rMpPoMmoKobl
0 ebidsuxeHuu Habnrodameneli u ux cnucku (npunoxeHus). B pesynbmame
28.08.2001 2. MuHucmepcmeo rocmuyuu ebiHecsio OO0 «llpago3awyumHbil yeHmp
«BecHa» nucbmeHHoe npedynpexdeHue, ccbinasicb Ha komopoe LljenmpanbHas Ko-
Muccusi no3xe uszdana ceoe [locmaHoeneHue u nuwuna akkpedumayuu Habroda-
menet 00 «[llpaso3awjumHsbil yeHmp «BecHa».

B 2003 2. amu xe ¢hakmbl cmanu npu4uHol nukeudayuu 00 «lMpaso3awum-
HbIlU yeHmMp «BecHa» BepxoeHbim cydom Pecnybnuku Benapycb u 6b151u rnosoxeHbl
8 ocHosy peuweHusi BepxoeHozo cyda Pecny6nuku Benapyco.

Ha moli e32n1510, peweHue BepxoeHozo cyda Pecny6nuku benapycs o nukeuda-
yuu e cydebHom nopsidke OO «[lIpaso3zawumHsili yeHmp «BecHa» npomueopeyum
Cmamsbe 22 MexO0yHapoOHO20 nakma o 2pa0aHCKUX U Mosiumu4eckux npasax, Ko-
mopasi ycmaHaesiugaem rpaeo Kkaxx0oz20 Yyesiogeka Ha ceo60dy o6eduHeHull (acco-
yuayuu) ¢ Opyaumu Onsl 3auyumsl ceoux uHmepecos. lonb3oeaHue amum nNPasom
He nodsexum HUKaKuM o2paHuyeHuUeM, KpoMe mex, kKomopble Heob6xodumMbl 8 deMo-
KpamuyeckoMm 2ocydapcmee 8 uHmepecax 2ocydapcmeeHHol unu obujecmeeHHoU
6e3onacHocmu, o6bwecmeeHHoO20 nopsidka, oxpaHbl 300P08bLS U HPa8CM8eHHOCMU
HaceJsleHUsl unu 3auyumsl rnpae u ceo6od dpyaux nuy,.

Kpome mozo, peweHue BepxoeHozo cyda Pecnybnuku benapycb o nukeuda-
yuu e cydebHom nopsidke OO «llpaso3zawjumHsili yeHmp «BecHa» npomueopeyum
yacmu 1 Cmambu 14 u Cmambe 22 MexdyHapoOHO20 nakma o 2pax0aHCKuXx U noJiu-
mu4eckux npaeax, mak Kak s1 6b1n1 nuweH pageHcmea neped cydom, s 6bi1 uweH
npasa Ha cripasedsiugoe pa3bupamesnibcmeo desia KOMMIeMeHMHbIM, HE3a8UCUMbIM
u 6ecrnnpucmpacmuHbIM cyOOM, a makKxe JIUWeH fnpasa Ha pasHyr 3aljumy 3aKoHa
npomue OUCKPUMUHayuu o npu3Haky Moux noaumu4eckux ybexoeHud.

Takxe 10 yneHoe OO «[lpaso3awjumHsbili yeHmp «BecHa», yka3aHHbIX MHOIO 8
Hacmosiujel Xanobe ¢ ux coanacus Kak npednosiazaeMble xepmebl HapyuweHul Jac-
mu 1 Cmamsbu 14, yacmei 1 u 2 Cmambu 22 u Cmamsu 26 MexdyHapodHo20 nakma o
2paxK0aHCKUX U MoJIuUMuYecKux rnpasax, He MoJibKO JIuWeHbl Npasa Ha ceo0600y 06b-
eduHeHus (accoyuayuu), HO U TuWeHsbI npasa Ha crnpasedsueoe pa3bupamesibCMeo
denia KOMNemeHMHbIM, He3agucuMbIM U 6ecrnipucmpacmHbiM cyAoM, a makxe nuwe-
Hbl Ipaea Ha pasHyIo 3aujumy 3aKoHa MpPomue OUCKPUMUHayuu ro rnpusHakxy ux ro-
numu4eckux ybexoeHudl.

Takum o6pa3om, ece 603MOXHbIE 6HYMpeHHUe cpedcmea npasoeoll 3aujumai
MHOF0 6bI1U UcYepnaHbl.

MpunoxeHus:

1. Konusi peweHusi BepxosHozo cyda Pecny6nuku Benapycs om 28.10.2003 2.;
2. Konus peweHusi BepxogHozo cyda Pecny6nuku Benapyce om 28.10.2003 e.
(nepeeod Ha pycckull si3bIK, 3aeepeHHbIl 8 Bropo nepesodoe);
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. Konusi uckoeozo 3asienenusi MuHucmepcmea rocmuyuu Pecny6nuku bena-
pycb om 02.09.2003 2. Ne 06-04/7352;

. Konus uckoeoeo 3asienenusi MuHucmepcmea rocmuyuu Pecny6nuku Bena-
pycb om 02.09.2003 2. (nepeeod Ha pycckull s3blK, 3aeepeHHbIl e Bropo ne-
peeodos);

. Konusi nucbmerHoz20 npedynpexdeHuss MuHucmepcmea rocmuyuu Pecriy6-
nuku Benapycs om 28.08.2001 2. Ne 06-04/9979;

. Konusi nucbmeHnHozo npedynpexdeHuss MuHucmepcmea rocmuyuu Pecry6-
nuku Benapycb om 28.08.2001 2. Ne 06-04/9979 (nepeeod Ha pycckull si3blK,
3aeepeHHbIl 8 Bropo nepesodoes);

. Konuss nocmanoeneHusi 3amecmumensi npedcedamesnisi BepxoeHo2o cyda
Pecny6nuku Benapycb om 24.12.2003 2. Ne 03-145;

. Konuss nocmaHoeneHusi 3amecmumensi npedcedamensi BepxoeHozo cyda
Pecny6nuku Benapycs om 24.12.2003 2. Ne 03-145 (nepeeod Ha pycckuli
A3bIK, 3a8epeHHbIl 8 Bropo nepeeodos).

HaTta Mognuck aBTOpa
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Xanoba no pAeny O6LyecTBeHHOro o6reAMHEeHUs
«He3zaBucrmoe o6LyeCcTBO NMpaBOBbIX UCCAEAOBAHUIN»

MHAUBUAYAABHAS XKAAOBA B KOMUTET OOH
MO NPABAM YEAOBEKA

CoobujeHue Ha adpec:

The Human Rights Committee KomuteT no npaBam yenoseka

c/o Centre for Human Rights Ansa nepegayn LleHTpy no npaBam yenoseka
United Nations Office Otnenexus Opranmsaumm O6beanHeHHbIX Hauwi
8—14 avenue de la Paix aBeHio Mupa 8-14

1221 Geneva 10, Switzerland 1221 Xenesa 10, Lseniyapusa

lNpedcmasnsiemcs Ha paccMompeHue 8 coomeemcmauu ¢ @aKyibmamueHbIM Mpo-
mokorsioM Kk MexdyHapoOHoMy rnakmy O 2pax0aHCKUX U MoAuMmMu4YecKux rnpasax.

. MHOPOPMALINA Ob ABTOPE COOBLLUEHNA

[Mpusodsimcsi ceedeHusi 06 asmope coobweHUs: haMurnus, UMsI, HaUUOHaIbHOCMb
(epaxdaHcmeo), pod 3aHssmud, 0ama u Mecmo poxoeHusi, adpec Unu MecmoHaxoxoeHue
Ha MomMeHm nodayu xaiobel. [1o coobpaxeHusiM KOHghudeHyuansHocmu 0oKymeHma ama
uHghopmauyusi 8 daHHoU nybnukayuu He npusodumcs.]

CoobLueHne npeacTaBnseT:

a) XepTBa HapyLIeHUs1 UNU HapYLUeHUN, NepevYnCIieHHbIX HUXe; X
©0) Ha3Ha4eHHbI NpeaCcTaBUTENb NPEANOaraeMon XepTBbl;

C) VHOe nuuo. ]

II. NTHOPOPMALNA O MPEAOMOJIATAEMbBIX XKEPTBAX

[MMpusodsimcs ceedeHusi o namu npedrnonazaeMbix xepmeax: paMususi, UMsi, Hayu-
OHanbHoCMb (2paxdaHcmeo), pod 3aHamul, 0ama U Mecmo PoxOeHUsi, adpec UIu Mecmo-
HaxoxdeHue Ha MoMeHm nodayu xasnobbl. [1o coobpaxeHusiM KoHgudeHyuansHocmu 0o-
KymeHma ama uHghopmauyusi 8 daHHoU nybnukayuu He npusodumcsi.]

1. BATPATVIBAEMOE rOCYIOAPCTBO. HAPYLIEHHBLIE CTATbY.
BHYTPEHHWE CPEACTBA NPABOBOW 3ALLNTHI

Ha3ssaHwue rocygapctBa — y4acTHuka MexayHapofHOro nakta o rpaXaaHCKux v no-
NMTUYecknx npasax v ®akynbTaTMBHOrO MPOTOKONA, NPOTUB KOTOPOrO HaNpaBnseTcs coob-
weHue: Pecny6nuka Benapyce.

Cratbu Me)K,quapouHoro nakTa O rpaXgaHckux n noyiMTru4ecKnx npasax, KOTopble,
KaK npeacrtasndeTca, Obinun HapyLeHbl:

yacmu 1 u 2 Cmamsbu 22;
yacmb 1 Cmambu 14;
Cmambs 26.
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BHyTpeHHWe cpeacTBa NpaBoOBOW 3alLUuUThbl, KOTOPble BbINU ncHepnaHbl Npeanonarae-
MOW XXepTBOW (kepTBamu) unu ot ee (Mx) nuua: obpalleHue B CyAbl Unu B Apyrvue rocyaap-
CTBEHHbIE OpraHbl; Koraa v ¢ Kakum peaynbTaTom (Mo BO3MOXHOCTY, MPUMOXUTL KOMUW BCEX
COOTBETCTBYIOLLMX CYAEOHbIX NN adMUHWUCTPATUBHBIX PELLEHNI).

OmHocsiujeecsi k desty eHympuz2ocyodapcimeeHHOe npaso

B Pecny6nuke Benapycb 00Hol u3 ¢hopm peanusayuu rnpasa Ha accoyuayuro ¢
Opyaumu, 2apaHmupoeaHHo20 Cmamaeeli 22 nakma o 2pax0aHCKUX U MouUmMu4ecKux
npaeax (Gasee — nakm), sienisiemcsi co3daHue obujecmeeHHO20 06BLEeOUHEHUs.
OCHOBHbIM HOPMamueHbIM aKmoM, pe2y1upyrouum cozoaHue u dessmesibHOCMb 06-
wiecmeeHHbIX 06beduHeHuli Ha meppumopuu Benapycu, ssensgsemcsi 3akoH Pecny6-
nuku Benapycb «06 obujecmeeHHbIx 06beduHeHusix». B coomeemcmeuu co Cma-
mbel 27 yka3zaHHO20 3aKoHa 3a HapyweHue akmoe 3aKkoHodamesibcmea, a makxe
mpe6oeaHull ycmaea, 8 omHowWeHuUuU obujecmeeHHbIx 06 beduHeHuli Mo2ym 6bimb
npumeHeHbI cnedyroujue 8udbl 83bICKaHULU:

1) nucbMeHHoe npedynpexoeHue (8bIHOCUMCSI pe2ucmpupyroWUM op2aHoOM);

2) nukeudayusi obujecmeeHH020 06 LedUHeHUs (peweHue o Jlukeudayuu 8bIHO-
cumcsi cyAoM Mo UCKy pe2ucmpupyrou,e2o op2aHa).

CoanacHo nyHkmy 2 Cmambu 29 yka3aHHO20 3aKOHa 108 mMopPHOe 8 meYyeHue 20~
Oa coeepuweHue delicmeuti, 3a KOmMopble 6b1/10 8 bIHECEHO NMUCbMEHHOE NMPeodynpex-
deHue, srieyem fMpuHyoumesibHyr fTukeudayuro obujecmeeHHo20 06 bLeOUHeHuUs.

MucbmeHHoe npedynpexdeHue, 8 bLIHECEHHOE PyKo8odsuW,eMy op2aHy MeCcmHo-
20 o6wecmeeHHo20 06 bLedUHeHUsl, Moxem 6bImb 06)anoeaHo e obs1acmHoOM unu
MuHckom 20podckom cyOe Mo Mecmy HaxoXOeHUsl PyKoeoosiuje2o op2aHa 3mo20
06beduHeHus1. PeweHue yka3aHHbIX cy0o8 Mo2ym 6bimb 06)kasioeaHbl 8 KacCayUoH-
HoM nopsioke e BepxoeHom cyde Pecny6nuku Benapycb, peuwieHue Komopoz2o s1eJisi-
emcsl OKOH4YamesibHbIM, 8CIMYynaem 8 3aKOHHYI0 cusly HerocpedcmeeHHO rnocJsie e2o
eblHeceHuUs1 U ob)xasioeaHuUl0 e KaccayUuOHHOM rnopsiOke He nodnexum. PeweHue
BepxoeHo20 cyda Moxxem 6bIimb 06)kasioeaHoO e nopsidke Had3opa U OMMEHEHO 10
npomecmy npedcedamesiss BepxoeHo20 cyda unu 2eHepasibHO20 NpokKypopa Pec-
ny6nuku Benapycs.

Ha amom eHympeHHue cpedcmea cydebHol 3auyumsi ucyeprbiearomcs.

B ka4ecmee eHecyOebHbIX cpedcme 3auyumbi MOXXHO makxe npubezsHyms K ao-
MUHUCMpPamueHOMYy U (uslu) NPOKYPOPCKOMY 06)kasi08aHUI0.

HessmensHocmb om uMeHU He3ape2ucmpupoeaHHbIX 06ujecmeeHHbIX 06be-
duHeHul 8 Pecny6nuke benapycek 3anpeujeHa exkpemom lpe3audeHma Pecny6nuku
Benapycb om 26 ssHeapsi 1999 2. Ne 2 «O HekomophbIx Mepax o yrnopsido4YeHuro desi-
menbHOCMU MoJlUMuUYecKux rnapmud, npogeccuoHanbHbIX COIH308, UHbIX obue-
cmeeHHbIX 06bedUHeHUl».

BHympeHHue cpedcmea npaeoeoli 3aujumsl, Komopbie 6bi1u ucyepnaHb!

lMpouyedypa cydebHoll 3aujumsi Moe20 fpasa Ha accoyuayuro ¢ py2umu, Ko-
mopoe peanu3oebieanock rymem co30aHusi u dessimenbHOCMU 06uwecmeeHHO20
ob6beduHeHusi «He3zasucumoe obujecmeo npasoebix uccriedoeaHuli» (danee —
OO HOIH) 6bina Ha4ama 1 okmsibpsi 2003 2., nocsie moa2o Kak cmasna o4egudHoU no-
nbImKa okazams adOMUHUCmMpamueHoe daesieHue Ha opa2aHu3ayuro nymem npumMeHe-
Husl K Hell 3a KOPOMKUl CPOK (MeHee 2 Mecsiyes) psi0a HerpaeoMepPHbIX CaHKYul
(npedynpexdeHuli), Asensiroujuxcsi HeAOMycmMuMbIM Mewamesibcmaom e dessmesib-
HOCMb op2aHU3ayuu u Nocmasuswux Moo y2po3y ee cyujecmeosaHue.
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B xpoHonoz2u4eckom nopsidke delicmeusi o 3awjume npaea Ha accoyuayuto ¢
Opyaumu (npasa Ha ocyujecmesieHue desimenbHocmu 8 pamkax OO HOIMA) moxHo
npedcmasums credyrouum obpa3om.

01.10.2003 2. — om umeHu OO HOITU e MuHckuli 20podckoli cyd 6bina nodaHa
JKanoba Ha nucbMeHHbIe MpedynpexoeHusi, biHeceHHbIe [IpasneHuro op2aHu3ayuu
YnpaeneHuem rocmuyuu 29.08.03 2. u 05.09.03 2. (cM. npusioxeHue).

Kak ebisicHunocb npu nodaye anobbl, 30.09.2003 2. 8 mom e cy0 YnpaeneHue
rocmuyuu noodaso uck o nukeudayuu OO0 HOIU (cm. npusnoxeHue).

MuHckutii 20podckoli cyd, npuHsie K npou3eodcmey oba ucka, ebiHec ornpeodesie-
Hue o0 NpuocmaHoeJIeHuUuU npouszeodcmea o ucky o siukeudayuu OO HOIU do ebiHe-
ceHusi peweHusi no deny no xanobe OO HOIMU nHa nucbmeHHbIe npedynpexoeHusi
YnpaeneHusi ocmuyuu.

05.11.2003 2. — MuHckuli 2opodckoli cyd ebiHec peweHue 06 omkase 8 ydoe-
nemeopeHuu xanobsl 00 HOMU Ha nucbMeHHbIe npedynpexdeHust YnpaeseHus toc-
muyuu om 29.08.03 2. u 05.09.03 2. (cMm. npusnoxeHue).

15.11.2003 2. OO HOIU 6b1na nodaHa kaccayuoHHas xanoba 8 Cyde6Hyro Koi-
neauto no epaxdaHckum denam BepxoeHozo cyda Pecny6nuku Benapyck Ha pewe-
Hue MuHckoz2o 2opodckozo cyda om 05.11.2003 2. (cMm. npusioxeHue).

02.12.2003 2. OO HOIH 6binu nodaHbl GONOSIHEeHUSs K KaccayuoHHoU xanobe e
Cy0debHyro Kose2uro o epaxdaHckum deslam BepxoeHozo cyda Pecny6nuku bena-
pycb Ha peweHue MuHckoz2o 2opodckozo cyda om 05.11.2003 2. (cm. npusoxeHue).
Heob6xodumocmb AonosiHeHUl K KaccayUoHHOL anobe 803HUK/a 8 C8s13U C HE8O3-
MOXHOCMbIO OJ1s1 Y/IeHO8 Oop2aHU3ayuu 03HaKOMUMbLCSI C POIMOKOJ/IOM cy0e6H020
3acedaHusi cyOa nepeoli UHCMaHyuu, Komopsbil He 6bl1 08pPeMsi U320MOBJIeEH U
npedocmaesieH Ossi 03HaKOMJITeHUS.

03.12.2003 2. YnpaeneHue rocmuyuu nodasio eo3paxkeHue Ha KaccayUOHHbIe
xanobbi OO0 HOMW om 15.11.2003 2. u 02.12.2003 2. Ha peweHue MuHcko20 20podcKo-
20 cyda om 05.11.2003 2. (cM. NpPUsIOKEHUE).

03.12.2003 2. CydebHasi konneauu no 2paxdaHckum Oenlam BepxoeHozo cyda
Pecny6nuku Benapychk ebiHecna onpedesieHue o6 ocmaeneHuu peweHusi MuHckoz2o
2opodckozo cyda om 05.11.2003 2. 6e3 u3MeHeHUsl, a KacCayUOHHYI Xanoby
OO HOIMN — 6e3 ydoesiemeopeHusi (CM. MPUJIOXeHUe).

IMocne amozo 6611 80306HOBIIEH CyOebHbIl Npoyecc Mo ucky YnpaesneHus rc-
muuuu o nukeudayuu OO0 HOI!.

29.01.2004 2. MuHckuli 20podckoli cyO ebIiHec peuleHue O Jukeudayuu
OO HOIHA (cm. npunoxeHue).

20.02.2003 2. OO HOIH 6b1na nodaHa KaccayuoHHas xanoba e Cyde6Hyto Kos-
neauro no 2paxdaHckum desnam BepxoeHozo cyda Pecny6nuku Benapycb Ha pewe-
Hue MuHckoz2o 2opodckoz2o cyda om 29.01.2004 2. (cM. npusioxeHue).

11.03.2004 2. CydebHasi Konneausi o epaxdaHcKum denam BepxoeHozo cyda
Pecny6nuku Benapyck ebiHecna onpedeneHue 06 ocmaeneHuu peweHusi MuHckoz2o
20podckoz2o cyda om 29.01.2004 2. 6e3 u3MeHeHUsl, a KaccauyUOHHYI Xanoby
OO HOIH 6e3 ydoenemeopeHusi (CM. NpuUsIoXeHue).

B nopsidke Had3opa onpedeneHusi Cyde6Hol Konneauu no 2paxoaHcKum desiam
BepxoeHo20 cyda He o6)kasiosanuchk HU 8 Mepe8oM, HU 80 8MOPOM CJilyyae, 8 C8513U C
omcymcmeuem 3¢hghekmueHocmu Nodo6HO20 obxkanoeaHusi u eepbl 8 cripasednu-
eoe cydebHoe pa3zbupamesibcmeo.
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OJdHoepemMeHHO ¢ cydebHol 3awjumoli OO HOIMU npednpuHumanuce nonsimku
adMUHUCMPamueHo20 U MPOKYPOPCKO20 ob)xaroeaHusi HerpagoMepHbIx Aelicmeuli
GOMKHOCMHBIX Uy, 20CydapcmeeHHbIX Op2aHoe, npensmcmeyruwux peanusayuu
npaea Ha accoyuayuro U HerocpedcmeeHHO Cesi3aHHbIX C OCHO8aHUSIMU lukeudayuu
OO0 HOIMN. O606weHHO ux MOXHO npedcmasums e sude credyroweli mabnuybi:

Ne |O6paweHue OO Hama o6bpa- |Omeem Ha |Cpok omee- |[IpunoxeHue
HOIU e cocydap- |weHusi obpaujeHue | ma, ycmaHos-
cmeeHHble opa2aHbl JIeHHbIU 3aKo-

HoOdame/lb-
cmeom

1 |lMucbmo HavanbHu- |04.09.2003 2. |Hem 04.10.2003 2. |Ne ___
Ky YnpaeseHusi roc-
muyuu MuHckoz2o
2opodckozo ucnos-

HUmMesIbHO20 KOMU-
mema H. A. 3eneH-
Ko ¢ npocbboli
ommMeHUmb Nuck-
MeHHoe npedy-
npexdeHue om
29.08.2003 2.

2 |Xano6a e MuHu- 15.12.2003 2. |Hem 16.01.2004 2. |Ne __
cmepcmeo rocmu-
Yuu Ha He3aKoHHbIe
delicmeus Ynpae-
JIeHus1 rocmuyuu
MuHckozo 20pod-
CKO20 ucrnosiHume-
JIbHO20 KoMumema

3. |O6paweHue k npo- |16.12.2003 2. | 30.12.2003 2. Ne
Kypopy 2opoda (Hem ocHo-

MuHcka eaHull ons

npumere-
Hus1 Mep
MPOKypop-
CcKo20 pea-
2upoesa-
Husl).

Takum o6pa3om, Hamu 6biIU UCMOMIb308aHbl U UcYepnaHbl ece 0oCMynHble
8HympeHHue cpedcmea npasoeoli 3awWumsl, eK/IoYarouue Kak cyoe6Hoe, mak u
8HecydebHoe obxasosaHue.
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IV. APYTVE MEXXOYHAPOOHbLIE NMPOLEQYPbI

Bbin 1 9T0T e BONpoC NpeAcTaBlieH Ha PacCMOTPEHME B COOTBETCTBUM C KaKoN-Nu-
60 Opyroi npoueaypovt MexayHapoAHOro paccrnefoBaHUs Unv yperynupoBaHusa (Hanpu-
Mep, Ha paccMoTpeHne MexamepukaHCKon KoMuccum No npaesam Yenoseka, EBponenckon
KoMMccKmM Mo npasam Yernoseka)? Ecnv Aa, To Koraa v ¢ Kakum pesynbtaTtom?

Hem.

V. NPBOOVMBIE B XXAJIOBE ®AKTbI
MoppobHoe onncaHne hakToB NpeanonaraemMoro HapyLUeHUS U HapyLIEeHWN (C yka-
3aHWeM COOTBETCTBYIOLLUX AAT)

OO HOIH 6b1no co3daHo e 1996 2. ¢ cobnodeHuem ecex mpeboeaHuli delicm-
8yrouje20 HayUoHaslbHO20 3aKoHoOameibcmea, 3apeaucmpuposaHo 1 urosns1 1996 e.
u nepepeaucmpupoeaHo (8 npoyecce obsi3amesnibHOU obwepecnybnukaHcKol nepe-
peaucmpayuu) 13 asaycma 1999 e.

OcHogHoli yenbto cozdaHusi 00 HOIMMU, coenacHo Ycmasy, siensinock «coodel-
cmeue cmaHoeJsieHuro 2paxx0aHcKo20 obujecmea u npasogozo 2ocydapcmea e Pec-
ny6nuke bBenapycb». 3ma yesnb docmueanacb nocpedcmeom akmueHol npoceemu-
menbckoli dessmenibHOCMU, HanpaesieHHolU Ha 2paxdaH U HeKoMMep4Yeckue
opzaHu3ayuu Pecny6nuku Benapycb (ocHO8Hble cy6bekmbl epaxdaHcKko2o obuje-
cmea). OcHoeHbIMU Memodamu dessmenbHocmu OO HOIU sensnuck: aHanu3 u uc-
csiedoeaHue 3akoHoOamesibcmea U npaeornpumMeHumesibHol npakmuku rno npob6iie-
MaM «ceo0600bI accoyuayuli», npoceemumenbcmeo (op2aHu3ayusi u y4acmue e
ceMuHapax, Kpyasibix cmosax, KOHghepeHyusix, nod2o0moeKka U WuUpOoKoe pacrpo-
cmpaHeHue meMamu4eckux nybnukayut), obpaujeHuss 8 2ocydapcmeeHHble opaa-
Hbl (KoHcmumyyuoHHbIl cyd, MuHucmepcmeo rocmuyuu, napsaamMeHmMcKue Komuc-
cuu u 0p.), a makxe U3JI0XXKeHue MHeHus1 obujecmeeHHocmu e cyO0ebHbIX rnpoyeccax
no denaM, cMoPOHOL 8 KOMOPbIX A8JIAIUCL 06U ecmeeHHbIe 06eOUHEHUS.

Ocywecmensisi ykazaHHyo dessmenbHocmb, 00 HOIMU npuo6pesno onpedesneH-
HbIU cmamyc Kak 8 cpede HerpasumesibCMeeHHbIX op2aHu3ayuti, mak u e psioe 20-
cydapcmeeHHbIX opa2aHo8. Amo cmamyc, npexaoe ece20, IKCrepmHol op2aHuzayuu
no npobnemam «npaea Ha ceob60dy accoyuayuli», 2apaHmupogaHHo2o Cmamsel 36
KoHcmumyuyuu Pecny6nuku Benapycb u Cmamsbeli 22 nakma. AkmueHasi obuje-
cmeeHHasi dessmenibHocmb 4YseHoe OO HOIMU, sensirowasics HeombemaeMol Ya-
cmblo peanu3ayuu ux npaea Ha accoyuayuro, npueesa Kk momy, ymo OO HOIU cma-
J10 WUPOKO u3zeecmHol U efusimesibHoll op2aHu3ayuel, K komopol obpawjasuchk 3a
noMouwjbto U compyOHU4ecCmeoM, Ha MHeHUe U aHalumu4ecKue Mmamepuarsbi Komo-
pol ccoinanuck Kak 6esiopycckue, mak u MexdyHapodHbie HIFO. UMeHHO xenaHue
o2paHuU4YuUmb mako2o poda obujecmeeHHyro akmueHocmb OO HOITU e cogoKynHo-
cmu ¢ 06 beKmu8HbIMU NMPUYUHaMU MOJIUMUY€eCKOo20 Xxapakmepa, 1o MoeMy MHEHUIO,
nocnyxuso ucmuHHoOU NpuYyuHol aOMUHUCMPamMuUeHo20 fnpecsiedo8aHusl U MPUHY-
JdumenbHoli nukeudayuu OO0 HOIN.

B amoli ces3u, a makxe 0nisi ob6ecrieyeHuUsi mo2o, Ymobbl 3IMom acrnekm mMoe20
obpauwieHuss 611 0omMKHLIM 06pa3oM paccmompeH Komumemom, cHumaro Heobxo-
JduMbIM ocmaHoeumbcsi NodpobHee Ha delicmeusix 20cydapCcmeeHHO20 op2aHa
YnpaeneHusi ncmuyuu, Komopsbie, Ha Mol 832/1510, SIeUJIUCh HEMpPasoMepHbIM 8Me-
wamesnbcmeoM 2ocydapcmea e dessmesibHOCMb 8032/1assissieMoll MHOU op2aHu3a-
yuu, 8 pesynbmame Komopbix 51 U ewe 69 yenosek (konuyecmeo 4neHos HOIMU Ha
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MomeHm nukeudayuu) 6b11u TUWEHbI 03MOXXHOCMU peaslu3oebiéamb MPaso Ha ac-
coyuayuro ¢ dpyaumu.

Tak, 3a nepuod c 10 urons no 5 ceHms6psi 2003 2. YnpaeneHue rocmuyuu 8bi-
Hecs10 00 HOIMU mpu nucbMeHHbIx npedynpexoeHusi 0 HapyuweHusix delicmeyrouje-
20 3akoHoOamesibcmea u cobcmeeHHo20 Ycmaea. Kaxdoe npedynpexdeHue u
OCHOBaHUSs1 €20 8bIHeCeHUs1 6bITU mujamesibHO PpaccMOMpPeHbI U NpoaHanu3uposa-
Hbl Ha 3acedaHusix lpaeneHuss OO HOIU, 20e YneHamu op2aHU3ayuu KOJIJIEKMUBHO
611U NPUHAMBbI criedyroujue peweHus:

- 8o30epxambcsi om cy0ebHO20 obxxasioeaHusi MUCbLMEHHO20 npeadynpexade-

Husi om 10.07.03 2., ebiIHeceHHO20 3a y4acmue 4sieHoe OO HOIU e kayecmee
npedcmasumeneli o6ujecmeeHHocmMu 07151 U3J10)KeHUs1 MHeHUs1 ceoeli opaa-
Hu3ayuu 8 cydebHbIx npouyeccax rno desnam obujecmeeHHbIX 06bLeduHeHul,
8s8udy dobpocosecmHO20 3a6nyx0eHus cryxaujux YnpaeneHuss vcmuyuu,
owubo4HO cyumarwux nodobHoz2o poda desimesibHOCMb HapyweHUeM
delicmeyrouje2o 3akoHodamesnbcmea u Ycmaea OO HOIU, u npodomkums
y4yacmue e cy9debHbIx npoyeccax rno denam obujecmeeHHbIX 06beOUHeHUl,
npunazasi MakcumMym rnpogheccuoHasbHbIX ycunul O5s1 IPUHAMuUsi cnpaeeo-
Jnuebix cydeb6HbIx peweHull, MOCKO/IbLKY 3MOo MoJIHOCMbIO coomeemcmeyem
ycmaeHbIM yensim u 3adavyam OO0 HOIU u npsimo o6ycnoeneHo delicmeayto-
wum 3akoHoGamenbcmeom Pecny6nuku Benapycs (Cmambsi 33 KoHcmumy-
yuu Pecny6nuku benapycb, Cmambsi 78 [paxdaHckozo [MpoyeccyanbHO20
Kodekca Pecny6nuku Benapycs);

* nucbMeHHble npedynpexdeHusi om 29.08.03 2. u 05.09.03 2. o6xxasoeams e
MuHckom 20podckom cyde, audy Kame20pU4YeCKO20 Hecoaslacusi C OCHO8a-
HUSIMU UX 8bIHECEHUSI U 8 C8513U C 2pybbIMU HapyweHUsIMU OOJDKHOCMHbLIMU
nuyamu 2ocydapcmeeHHbIX Op2aHO8 3aKOHHbIX npae 4YieHoe OO0 HOIMU Ha
c80600HO€ U3J10)KeHUe C80e20 MHEHUSI U pacnpocmpaHeHue uHghopmayuu.

Kpome mozo, e nepuod c 5 no 12 cenmsibpsi 2003 2. YnpaesieHue ocmuyuu rpo-
eesio npoeepky ycmaeHol dessmesibHocmu OO HOIMU u coobwuno nucbMoM om
16 ceHmsa6ps1 2003 2. 06 06HapyKeHHbIX HapyweHUsIX ycmagHol dessmesibHOCMU U
Heobxodumocmu ux ycmpaHeHusi 8 0eyxHeOesbHbIl cPok. 29 ceHmsi6psi 2003 a.
lpaenexHue OO HOIN paccmomperio nucbmMo YnpaesieHus1 CMuuyuu U rMpuHsiIo co-
omeemcmeyoujue Mepbl Ofi1 ycmpaHeHUsl 8cexX yKa3aHHbIX HapyweHul, o Yyem
ceoe8peMeHHO MPOUuHgopMuposasno YnpaeneHue rcmuyuu (nMucbMo om
01.10.2003 2., 3asseneHue om 13.10.2003 2.).

01.10.2003 2. OO HOIMU nodano e MuHckuli 20podckoli cyd xanoby Ha MUCbMeH-
Hble npedynpexdeHusi om 29.08.03 2. u 05.09.03 2., 8 komopoli ebipaxaso Hecoasna-
cue c npedynpexdeHusimu eaudy omcymcmeusi npagoebiX 0OCHOo8aHULl Oisl UX 8bIHe-
ceHuss u ob6pawasno eHuMaHue cyda Ha owubo4yHoe u HedobpocosecmHoe
npumMeHeHuUe rnpaeoebiX HOPM OOJHKHOCMHbLIMU Jluyamu YnpaesieHusi kcmuyuu, a
makxe npocusio cyd dams omaAesibHYI OyeHKY Nodob6HbIM delicmeusiM, He coeMec-
MUMBbIM CO cmamycom 20Ccy0apcmeeHHbIX CyXaujux, U 06 ommMeHe NUCbMeHHbIX
npedynpexdeHull (CM. MPUIIOXeHUE).

lMpu nodaye xanobbi ebisicHUNIOChL, Ymo 30.09.2003 2. 8 mom xe cyd Ynpaeie-
Huem rocmuyuu 66111 nodaH uck o nukeudayuu 00 HOIMU (cm. npusnoxeHue), 8 OCHO-
8y KOmopo20 6bI/1U NOoJI0XKEeHbI yKa3aHHbIe MpedyrnpexoeHus, a MakKxe HapyweHusl,
o6Hapy)xeHHble YnpaeseHueM oCmMuyuu npu npoeedeHuU nposepku, HECMOMpsi Ha
mo Ymo He ucmek cpok, npedocmaesieHHbIl 3akoHoGamelbCMeoOM Ha UX ycmpaHe-
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Hue (8 nocnedcmeuu ece nonbimku OO0 HOMW ycmpaHume yka3aHHble HapyuleHusi, 8
YacmHocmu, 8HeCcmu 8 Ycmae op2aHu3ayuu U3MeHeHUsl, Kacaroujuecsi CMeHbl opu-
duyeckozo adpeca, YnpaeseHueM OCMUUUU He3aKOHHO U2HOPUPOoBasucs, a cyde6-
Hoe o6)xasoeaHue NodobHbIx delicmeull, K CoXaJleHUr, makKxe okasasnochb 6e3pesy-
nbmamHbiM). Kpome mozo, e ucke yka3bieasiocb Ha M0O8MOPHOEe coeepuweHue
Odelicmeuli, 3a kKomopbie 6b1/10 8bIHECEHO Mepe8oe NMuUcbMeHHoe npedynpexoeHue
(om 10.07.03 2.), a umeHHO Ha npodosnKkeHue y4acmus 4neHoe OO HOIU e kayecmee
npedcmasumereli o6u,ecmeeHHocmu 07151 U3/10)KeHUs1 MHeHUs1 ceoell op2aHu3ayuu
8 cy0debHbIX npoyeccax no denam obu,ecmeeHHbIX 06eOUHeHUU.

MuHckuli 20podckoli cyd, npuocmaHo8ue nPou3eodcmeo Mo UCKy O JIukeuoda-
yuu u paccmompes desio no xasnobe OO HOIU e kayuecmee cyda nepeoli UHCMaH-
yuu, 05.11.2003 2. ebIHec peweHue 06 omka3e 8 ydoesiemeopeHuUU yKa3aHHoOU Xarso-
6b1. [lpu amom cydom 6bin donywieH ps@ HapyweHul MamepuanbHO20 U
npoyeccyanbHO20 npaea. Bbieodb! cyda, u3noxeHHbIe 8 pelweHuU, oWub6oYHbI, He
OCHOBaHbI Ha G0/HKHOM uccriedoeaHuu ghakmos, NUCbMeHHbIX doKazamesibcme, rno-
siIcHeHuUll CMOPOH U He coomeemcmeyrom ¢ghakmuyeckum o6¢cmosimeniscmeam. Cyod
YK/IOoHUsICs om GoJmKHOU oyeHKU Aokazamesibcme, OCHO8aHHOU Ha 8CECMOPOHHEM,
MosIHOM U 06 beKMuUBHOM uccsiedogaHuu 8 cy0eb6HOM 3acedaHUU 8cex 8X00sIUUX 8
npedmem Aoka3bieaHusi ¢pakmos. Cy0 NosIHOCMbIO €cmasl Ha 3awumy no3uyuu
YnpaeneHusi ocmuyuu, HecMompsi Ha Mo Ymo ez2o npedcmasumernto 8 cyde mak u
He yOdanocb damb 3aKOHHOe 060CHOB8aHUe 8bIHECEHHbLIM MPedynpeX0eHUsIM.

Yka3aHHOe peuleHue ¢ yKkazaHuUeM ecex HapyuweHul, onyu,eHHbIX cyoom nep-
eoll UHcmaHyuu, 6b110 06XanoeaHo 8 KaccayuoHHOM nopsidke e Cyde6Hyo Koslne-
2uro no epaxdaHckum deniam BepxoeHozo cyda Pecnybnuku benapycs (kaccayuoH-
Hble xanobbi om 15.11.2003 2. u 02.12.2003 2. — cM. NPUSIOKEHUsI).

03.12.2003 2. — YnpaesneHue rocmuyuu noodasio eo3paxeHue Ha KaccayUoOHHbIe
)anobbl OO0 HOIMMHN.

CydebHasi konnezusi no 2paxdaHckum Odenam BepxoeHozo cyda Pecny6nuku
Benapycsb, He npuHsie 80 éHUMaHue dosodoe OO HOITU, 03.12.2003 2. ebiHec1a onpe-
OdeneHue 06 ocmaeneHuu peweHust MuHckoz2o 2opodckozo cyda om 05.11.2003 2. 6e3
U3MeHeHUsl, a KaccayUuoHHY xanoby OO HOIMUN — 6e3 ydoenemeopeHusi (CM. npu-
J10)KeHue).

IMocne amozo 6611 80306HOBIIEH CyOebHbIl Npoyecc Mo ucky YnpaesneHus rc-
muuuu o nukeudayuu OO0 HOI!.

29.01.2004 2. — MuHckuli 2opodckoli cyd ebiHec PeweHue o snukeudayuu
OO HOIH (cm. npunosxeHue). [Ipu 3mom ocHoeaHus1 Nukeudayuu 6binu cyxeHbl 00
«MoemopHo20 8 meyeHue 200a coeepuieHusi delicmeuli, 3a Komopbie 661510 8bIHeECe-
HO nucbMeHHoe npedynpexdeHue» (8 coomeemcmeauu ¢ n. 2 Cmambu 29 3aKkoHa
Pecny6nuku Benapycb «06 obujecmeeHHbIx 06beOUHEHUsIX»), M. e. hakmu4ecKu
OO HOIMU 6b110 NUK8UOUPOBAHO 3a CUCMEMHOE y4acmue e20 4/1eHO8 8 CyOebHbIX
npouyeccax no desam obuwiecmeeHHbIX 06 eduHeHul.

CydebHasi konnezusi no 2paxdaHckum Odenam BepxoeHozo cyda Pecny6nuku
Benapycb, kyda 20.02.2003 2. OO HOIMA 6bina nodaHa KaccayuoOHHasi xasnoba
(cM. npunoxeHue), ocmasuna peweHue MuHcko2o 2opodckozo cyda om
29.01.2004 2. o nukeudayuu OO HOIMU 6e3 uzmeHeHuUs1, a KacCayUOHHYIO anoby —
6e3 ydoenemeopeHusi (onpedeneHue CydebHol Kosuleauu no 2paxo0aHcKumMm denam
BepxoeHozo Cyda Pecny6nuku Benapycb om 11.03.2004 2. — cM. npusioxeHue).

B nopsidke Had3opa peweHusi BepxoeHozo Cyda He obxanoeanuchb € cesi3u Cc
omcymcmeuem 3¢hghekmueHocmu nodo6HO20 obxkanoeaHus u eepbl 8 cripasedsnu-
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8oe cydebHoe pa3zbupamenbcmeo. Kpome moeo, onbim yyacmusi 8 cyO0e6HbIX npo-
yeccax 4neHoe OO0 HOIMU odHO3Ha4YHO yKa3bieaem Ha mo, Ymo sukeudayusi demo-
Kpamu4yecKu HacmpoeHHbIX o6ujecmeeHHbIx 06 beduHeHul 8 Pecny6nuke Benapycb
npuobpena o4yeeudHbIl U Maccoeblll xapakmep.

Takum o6pa3om, Hamu 6blnu UCMONIb308aHbl 8ce OOCMYIMNHbIe 8HYMPEHHUE
cpedcmea cydebHoll 3aujumai.
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