JALATAK 1

YMOBbI aXKblLLAYNEeHHA NpaBaabapoHyara MaHiTOpbIHry
y 6enapyckix cyaax

MasedamnenHe HazipansHika 3 20pada Biyebcka

22.03.2004 r. B 9:00 51 XOT€N NPUCYTCTBOBATH HA CYAEOHBIX 3aCefaHMsAX Mo af-
MUHUCTPATUBHBIM NpaBOHapyLIeHNAM, KOTopble BefeT cyaba Kucmepowkuna B. U,
COCNaBLMCb NPYW 3TOM Ha cTaTblo 229 Koaekca 06 afiMMHUCTpaTUBHbIX NpaBOHApy-
wexusax. B otBet cynba KucmepouwkuHa B. . kateropuyeckin 0Tkasana MHe B 3TOM,
MOTUBMPYS CBOE peLieHUe TeM, YTO B KaOMHeTe CAUWKOM Mano MecTa, YTobsl ele
npuUcyTCTBOBana nybanka Ha cyaebHbix 3aceganusx. Ho s ctan ynopHo otctamsath
CBOM NpaBa, M TOrfa CyAbs Bbi3BaNa MUAULMOHEPA, YTOObI OH YAanui MeHs U3 Kabu-
HeTa. Mofo6Has cuTyaLms cnyymunach v ¢ 4pyrum Habnioaatenem B JaHHOM cyfe.

23.03.2004 r. BMecTe c Apyrum Habatopatenem s pewun 06paTuTbCs K npea-
cepatenio lepBomaiickoro cypa beccmeptHomy A. B., uToGbl OH BOCCTaHOBMA
HalLUM 3aKOHHbIE MpaBa U Mbl Gbl CMOT/IM NPUCYTCTBOBATb Ha CYAEOHbIX CYLIAHUAX.
Ho 310 HU K Yemy He npuBeno. MpefceaaTent yike Obl roTOB BbICKAa3aTh CBOE KaTe-
ropuMyeckoe «HeT», TeM caMbiM NOAAepKaB ieicTBusA cynbu Kucmepowkuroi B. U.

MocoBETOBABIIMCH C KOOPAUHATOPOM NPOrpamMMbl B ropofe Butebcke Muxau-
nom MaBnoBbIM, Mbl MPUHANM pelleHne nepeHecTu HabnogeHue B OKTABPbCKUIA
cya r. Butebceka.

24.03.2004 r. mbl moceTunin Kabuuet cypbu OkTabpbCKOro cyaa Muxace-
BOM B. A., 04HAKO 3TO HM K YeMy He NPUBENO — HUYEro HOBOTO A He yCAbllWan.
CBoit 0TKa3 cyfbs MOTUBMPOBANa ele U TeM, YTO CAYWAIOTCA TNYHbIE AeNa rpax-
LaH W, CKOpee BCEero, CHM ByayT NPOTUB TOTo, YTOObI Ha CYAEOHbIX 3aceaHuUAX npu-
cyTcTBOBaNa ny6nuka. Ho B koHUe 6bina caenaHa nonpaska: «Ecnu npegcepatens
paspeLnT, TO Bbl MOXETe MPUCYTCTBOBATH Ha ClylWaHuaxy». 06paTuBLLIMUCH K npeg-
cepatento OKTAOpbCKOTO cyAa, Mbl yenbiwanu: «Cyabs cama NpUHUMAET pelleHue,
KTO ByneT npucyTcTBOBaTh Ha CyAeOHbIX 3acefaHusAX, U f B CBOIO 0Yepeb He npo-
TUB TOTO, 4YTOOb! Bl TaM NpucyTcTBOBanu». O faHHOM pa3roBope cyabs Muxace-
Ba B. A. Gbina NpoMHGOPMUPOBaHA, M MHE YAANOCh NONPUCYTCTBOBATb Ha CyAes-
HblX 3acefaHunax. K coxaneHuto, ToNbKO Ha AABYX, NOTOMY 4To cyaba Muxacesa B. A.
COYJIa 3TO [JOCTATOYHBIM U COOBLWMUNA, YTO HE BUAUT NPUYUH ANs HALIETO faNbHEl-
Lero NpuUcyTCTBUsA B KabuHeTe.

25.03.2004 r. 5 npuwen Ha caylwaHue aen 06 agMMHUCTPATUBHbIX NPaBOHa-
pyweHusx B cyf OKTAGpbCKOro paitoHa r. Butebcka, rae B MOeM 3aKOHHOM npaBse
MHe OblJI0O CHOBA OTKA3aHO MO TEM e MPUYUHAM.

26.03.2004 r. cMTyaLMa NOBTOpMAACh — MHE CHOBA HbJ10 0TKAa3aHO B NpuUCy-
TCTBUU HA CYWAHUAX fAeN 06 AAMUHUCTPATUBHbIX NPABOHAPYLLEHUSX.
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30.03.2004 r. B CBA3M CO CJIOXKMBLUENCA CUTYaLMeil ObiM HanMUcaHbl Xanobbl
Ha UMs NpoKypopa r. Bute6cka Ha feiicTeus npeacepatens Mepeomaiickoro cyaa
beccmepTHoro A. B., a Takxe Ha ums npepcenatens Oktabpbckoro cyaa po3go-
Ba A. B. Ha peiicTBua cyabu Muxaceson B. A.

B nocnepyowme gHn 31.03.2004 r., 1.04.2004 r., 2.04.2004 r. B npuUcyTCTBUU
Ha cyaeOHbIX CNYLWAHUAX N0 aAMUHUCTPATMBHLIM fenam B cyae OKTa6pbCKoro paiio-
Ha r. ButebGcka MHe 6bl10 KaTeropruyecku oTkasaHo: cyfiba Muxacesa B. A. Kaxablii
pa3 roBopuAa, YTo NpUHsNA pelleHne U He COOUPAETCS ero MeHsTb.

MasedamnenHe HazipansHika 3 20pada Biyebcka

Ham 6bi10 0TKa3aHO B MPOBEAEHUU MOHUTOPUHIA aAMUHUCTPATUBHbLIX NPO-
LeccoB 6e3 yKasaHus Kakux-1mbo NpUYUH U NPELIOKEHO 06paTUTLCA K Npeace-
patento beccmepTtHomy B. A.

23 mapra 2004 r. Mbl BMeCTe NOLWAM K Npeaceaatento cyaa [epsomaickoro paio-
Ha K 8:00. lMpegpcenatens cypa MNepBomaiickoro paiioHa beccmeptHbii B. A. nognepan
B HapyLEeHUM 3aKOHa paboTHMKA Cyaa, NOSICHUB HEXeNaHue CyAbi BbIMOJHSTL 3aKOH-
Hble NPeANUCaHUs KOHCTPYKTUBHBIMU OCOBEHHOCTAMM 30aHNsA cyna (HEBO3MOXKHOCTbIO
NPOBOAMTHL CyAeOHbIe 3acefaHs Mo aAMUHICTPATIBHbLIM ienaM B 3aMax Ais CyaebHbIX
pas3bupaTensCTs, OTCYTCTBMEM MecTa fis nyGninku B KabuHeTe cyabi Kucmepouwku-
Hoi1 B. 1.), cTecHUTENBHOCTBIO CyfbU Kak npodeccuoHana (MMeeTcs B BUAY, 4TO Mbl By-
LEeM MelLaTb W 0TBNIEKATb CYAbIO, BOBNETH Hafl HEl0) U HEBO3MOXHOCTbIO MCMONTHATB TPY-
LOBble 00A3aHHOCTM Cyabei B npucyTcTBUM Nyb6auku (6e3 kommeHTapues). S cunTalo,
YTO JaHHbIE [OBOAbI ABMAOTCA HAAYMAHHBIMU U HE COOTBETCTBYIOLLMMI LEACTBUTENDb-
HOCTW, T. K. 51 Gbina B KabuHete y cyabn KucmepowkuHoit B. U. v yéeaunace, 4to Tam
LOCTAaTOYHO MeCTa U /il Y4aCTHUKOB NPOLLECCa, U ANs Nyonuku.

[ns 06CyKAEHNUS CNOXMBLLIECA CUTYALUM Mbl NPOBEU COOPaHUE C KOOPAK-
HaTopoM no ropopy Butebcky MasnoebiM M. B. 1 pewunu B3sTb Nog HabnoaeHne
cya OKkTa6pbCKoro paitoHa r. Bute6eka.

23 mapta 2004 r. nocne o6ena mMbl Nnpuiunu B cya OKTA6pbCKOro paioHa r. Bu-
TebCKa Ha paccMoTpeHue aen 06 afMUHUCTPATUBHbIX MPAaBOHAPYLWEHUAX Y CyAbH
Muxacesoit B. A., npefiBapuTeibHO 06CyAMB 3TOT BONPOC C NpeAcefaTeNem AaHHo-
ro cyaa [posposeim A. B.

Cynba no agMuHMUCTpaTMBHBIM fenam Muxacesa B. A. paspewwuna npucy-
TCTBOBATH TOJILKO Ha fiBYX CyaebHbIX 3acefaHusx. OHa 0Tkazanach yoBneTBoOpuUTL
Halle 3aKOHHOE XeNaHWe, CKa3as, YTo NPUCYTCTBUA Ha ABYX CyAeOHbIX 3acefaHmnax
OyLeT [OCTaTOYHO /1A HAC, U MOTMBUPYSA 3TO TEM, YTO PACCMATPUBAIOTCS INYHbIE
Lena rpaxaaH, 4to nomelyeHne cyfaebHoro 3acefanns (kabuHet cyabmu) no agMu-
HUCTPATUBHbIM [leflaM CAULIKOM Mano LA Halero NpucyTCTBUA, a TaKXKe HeBO3-
MOXHOCTbIO MCMOJIHATL CBOW TPYAOBbIE 06S3aHHOCTU B MPUCYTCTBUU NyBAUKM
(vmenock B BUAY, 4TO Mbl OyfieM MelLaTh, OTBJIEKATb U AOBAETL HAJ Hell). Mbl cunTa-



€M, 4TO 3TN LOBOJAbI ABAAIOTCA HAflyMAHHbIMU U HE COOTBETCTBYIOWMUMU AENCTBU-
TeNbHOCTH.
24 mapta 2004 r. MHOIO U KoOpAnHaTopoM MaenoBbiM M. B. 6binn cocTaBneHbl
W OTNPaBNEHbI NOYTON XaNoobbl:
- Hacypn NepBomaiickoro paioHa r. Butebcka — npokypopy Mepsomaitcko-
ro paioHa r. Bute6cka u B Ynpasnexue toctuuyum Butebekoro obaucnon-
KoMma r. Bute6cka;

- Hacyablo N0 afAMMHUCTPATUBHBIM Aenam cyaa OKTabpbckoro paiioHar. Bu-
Tebcka Muxacesy B. A. — npeacepatenio cyga OKTAGPbCKOro paioHa
r. Butebcka.

25 mapTa 2004 r. s npuwna B cya MepBomaiickoro paitoHa r. Burebcka Ha cy-
LebHble 3acefiaHnA MO aAMUHUCTPATUBHbIM ieflaM — B NPUCYTCTBUM Ha CYAEOHbIX
3acefiaHusx 6bIN0 0TKA3aHO CyfAbel N0 afMUHUCTPATUBHbIM aenam Kucmepowku-
HoWt B. W.

26 mapTa 2004 r. B NpUCYTCTBUU Ha CyaebHbIX 3acefaHnAX no agMUHUCTPa-
TUBHbIM fienam B cyae MepBomaiickoro paiioHa r. Butebcka Takke 6bi10 0TKasaHo.

30 mapta 2004 r. co MHOM cBA3ancs no fomatiHemy TenedoHy npokypop lep-
BOMAiiCKOro paiioHa r. Butebcka, KoTopblii npoeen 6eceay No CNOXUBILIEHCA CUTY-
auuu n noobelyan pelwnTb 3TOT BONPOC B GNMKaiiLiee BpeMs, a TakxKe OTBETUTD Ha
MO0 %anoby NUCbMEHHO.

31 mapta 2004 r. c yTpa B cyfie [epomaiickoro paitoHa r. Bute6cka He Gbino
pacnucanus cypebHbIX 3acefaHuil No agMuHUcTpaTuBHbIM genam. Cyabs Kucme-
powkuHa B. W. oTcyTcTBOBANA, KabUHET ObIN 3aKPbIT.

1 anpens 2004 r. cyAba no agMUHUCTPATMBHLIM Aenam KucmepowkuHa B. U.
nonpocuna MeHs He MellaTb HOpManbHO paboTe CyAa, B NPUCYTCTBUM Ha Cyae6-
HbIX 3aCeflaHMAX KaTeropuyeckm oTkasana.

BoimpbiMKa ca ckap2i, HakipasaHaii 8iyebckimi HazipanbHikami

Npepcenatento cyfa OkTabpbckoro paiioHa r. Butebcka
Opo3posy A. B.

23.03.2004 r. Hamu Gbina ocylecTBAeHa NONbITKA NPUCYTCTBUA HA PACcCMOT-
peHun gen 06 agMUHUCTPATUBHbIX NPaBOHapyleHnsx B cyne OKTa6pbcKoro paio-
Ha r. Butebcka y cyabu Muxacesoii B. A. B cooTBeTcTBMU O cTaThelt 229 Kogekca
Pecny6nnkn benapycb 06 afiMUHUCTPATUBHBIX NPAaBOHAPYLIEHUSAX.

[lena 06 afiMMHUCTPATUBHBIX NPABOHAPYLIEHUAX PACCMATPUBAIOTCS OTKPLITO,
W Halle XenaHue NPUCYTCTBOBATb HA PACCMOTPEHWUU HEKOTOPLIX feN 06 afMUHUC-
TPATUBHbIX NPAaBOHAPYLEHMAX B KayecTBe NyONNKN 3aKOHHO.

Cynba no agMuHKUCTpaTMBHBIM Aenam, Muxacesa B. A., oTka3anach ynoBneTBo-
pUTb Halle 3aKOHHOE enaHue, MOTUBUPYS 3TO TEM, YTO PacCMaTPMBAIOTCA INYHbIE
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Aena rpaxaH, v 4To noMeLleHu1e, B KOTOPOM NPOXOAAT cyaeGHble 3acefilaHns no aa-
MUHUCTPATUBHBIM ieNnaMm, CIMIKOM Mano AIA Halero NpuCcyTCTBUA, @ TaKXKe HeBO3-
MOYHOCTbIO UCMONHATL CBOU TPYAOBbIE 006A3aHHOCTU B MPUCYTCTBUM NYGAUKY.

Takum 06pa3oM, Mbl BCTPETUIM CONPOTUBIIEHUE CO CTOPOHBI CyAbU MO aAMU-
HUCTpaTUBHbIM fienam OKkTaGpbckoro paiioHa MuxaceBoit B. A., cTonKHynuCh ¢ 8-
HbIM HEXeNaHWeM NpPoBOJUTL OTKPLITO CyaebOHble pa3bupaTenbcTBa No afMUHKC-
TPaTUBHbLIM Aenam, Kak Toro Tpebyet ctatbsa 229 Kogekca Pecnybnuku benapych
006 aMUHUCTPATUBHBIX NPAaBOHAPYIIEHUSAX, YTO JAET HAM NPaBO NPeANoNOKUTb O
CKpbIBaeMblX 0COHEHHOCTAX NPOBEAEHUSA 3TUX CyAeOHbIX 3acefaHuil.

Mpocum obecneynTsb BbinonHeHne ctatbn 229 Kopekca Pecnybnnku bena-
pycb 06 afMUHUCTPATUBHLIX NPABOHAPYIIEHUAX Cy[beN MO AfMUHKUCTPATUBHBIM
aenam Muxaceson B. A.

Mpocbba U3BECTUTL HAC O NPUHATOM PeLIeHUN B MUCbMEHHOI hopme.

BoimpbimMka ca ckapei, HakipasaHxali 8iyebckimi HasipansHikami
Mpokypopy NepBomaiickoro paitoHa r. Butebcka

23.03.2004 r. MHOtO 6blNa OCyLLeCTBACHA NMONbLITKA NPUCYTCTBUSA HA PAcCMOT-
peHuu aen 06 aAMUHUCTPATMBHBIX NPaBOHapyLieHusx B cyfe MepBomaiickoro paii-
OHa r. Bute6cka y cyabn KncmepouwiuHoit B. A. B COOTBETCTBUM CO CTaTbeil 229
Kogpekca Pecny6anku benapyck 06 agmMinH1CTPaTUBHbIX MPABOHAPYLIEHUSAX.

[lena 06 aAMMHUCTPATUBHbIX NPAaBOHAPYLIEHWAX PACCMATPUBAOTCA OTKPLITO,
W MOE XeNnaHue NMpUCYTCTBOBATL Ha PACCMOTPEHUM HEKOTOPLIX Aen 06 agMUHUC-
TPaTUBHbIX NPABOHAPYLIEHKAX B KAYECTBE NYOAUKU 3aKOHHO.

Cynobs no agMUHUCTpaTBHbIM Aenam KnucmepolwkuHa B. A. oTkasanach ynos-
JIETBOPUTb MOE 3aKOHHOE Xenakine 6e3 ykazaHus Kakux-nmbo npuymH.

Mpeacenatens lepsomaiickoro cypa r. Bute6eka beccmeptHbiit B. A. noa-
Aepxan paboTHUKA Cyfia B HAapyLIEHUM 3aKOHa, NOSCHUB HEXEeNaHWe Cyaby BbINOJ-
HATb 3aKOHHbl€ NMPEANNUCaHUA KOHCTPYKTUBHBIMU OCOGEHHOCTAMU 3AaHWA CyAa,
CTECHUTENBHOCTBIO CYAbM Kak mpocdeccMoHana M HeBO3MOXHOCTbIO UCMONHATb
CYAbel TpynoBble 00A3aHHOCTM B MPUCYTCTBUYU NYGIIMKK.

Takum 06pa3om, s BCTPETUIIA MOLYHOE CONPOTUBIIEHNE CO CTOPOHBI cyaa Mep-
BOMalCKOro panoHa, Kak co CTOPOHbI Cyfibi, TaK U CO CTOPOHBI Npefceaatens, u
CYMTAIO 3TO HE3AKOHHBIM.

[laHHOe HexenaHue NpoBOAUTbL OTKPBLITO cyaebHble pa3bupaTenbcTa no aa-
MUHUCTPATUBHBIM flenam, Kak Toro TpebdyeT ctatbs 229 Koaekca Pecnybnuku bena-
pycb 06 aAMWHUCTPATUBHbLIX NpPaBOHApPYLeHUsX, AAET MPaBO MPeANONOXUTL O
CKpblBaeMbix 0COHEHHOCTAX NPOBEAEHMUS ITUX CyAeOHbIX 3acefaHu.

Mpowy obecneynts BbinonHeHMe cTaThn 229 Kopekca Pecny6nuku benapychb
06 aAMUHUCTPATUBHBIX NPaBOHapyLIeHusx B cyae MepBomaiickoro paioHa.



Bumebckue cydbu cmecHalomcsa Habatodamerneli

[31.03.2004 r., 9:23]

ButeOcKMX NpaBo3alLMTHUKOB HE AONYCKAIOT B FOPOACKUE CYAbI U He NO3BO-
NS0T HabNAATL 38 PAaCCMOTPeHUEM fieN 00 AAMUHUCTPATUBHbIX MPABOHAPYLIEHM-
ax. Npepcenatenu cynoB o6bACHAIT NPOBeAEHUE «3aKPbITbIX» NPOLECCOB TeM,
YTO CYZibM CTECHAIOTCA.

C 22 maprta B cynax benapycu npaBo3alwuTHUKM NPOBOAAT 06LLEeHALMOHANb-
Hoe HabntofeHue 3a paccMOTpeHueM fien 06 afMUHUCTPATUBHLIX NpaBoOHApYyLIe-
HUsAX. 0coboe BHUMAHMe yaenseTcs afMUHUCTPATUBHBIM MpOLECCaM U3-3a TOro,
YTO MMEHHO BO BPEMS PAaCCMOTPEHWS [eN 3TON KaTeropum cyabl LONYCKalT MHO-
JKECTBO HapyLEHWIt NpoLeaypHOro xapakrepa, coobuwaet www. belngo. info.

B HapyweHue cT. 299 Kopekca 06 agMUHUCTPATUBHbLIX MPaBOHAPYLIEHUAX
(cornacHo 3ToM cTaTbe, CyAeOHbIE PACCMOTPEHUSA aAMUHUCTPATUBHbIX A€ AOJIKHbI
ObITb OTKPBITIMM, HA HUX JOMKHbI [ONYCKATLCA BCE Xenatowue) cyabk Nepsomait-
ckoro u OkTa6pbCKOro cynoB ropopa Butebcka 3anpeTunn npaBo3alUTHUKAM
NpuUCyTCTBOBATH Ha npoueccax. [peaceparent flepsomanckoro cyaa r-H beccmepr-
HbI 06BACHWUN 3TO TEM, YTO CYAbM CTECHAIOTCA HabnofaTeneirs.

Mo MHEHWIO KOOpAMHATOPa HALMOHAALHON NPOrpaMMbl MOHUTOPUHTA afMU-
HUCTPATUBHBLIX NpoLeccos no Bute6cky Muxaunna NaBnoea, 4eno He B CTECHUTENb-
HOCTY CyAieii, @ B 06bIYHOM CTPEMIEHMIA CKPbITb 0COOEHHOCTH PACCMOTPEHUS TaKMX
A€, CYAbY Xe CKPbIBAOT CBOIO NAOXYI0 M HenpodeccuoHanbHyo padoty. Mpuyem
npeacepaTenb cyfa NOMOraeT UM B 3TOM.

Bute6ckue npaBo3alyUTHIKM HanpaBuau obpalleHne B NPOKypaTypy C onu-
CaHWEM BbIIBNIEHHBIX B XOA4e MOHWTOPWHIA HapYLWeEHUA 3aKOHA.

B pamkax nporpammbl MOHUTOPUHIA NPABO3ALLUTHUKM YIKE OTCIEAUAN NO BCeil
cTpaHe 6onee 300 agMUHYCTPATMBHBIX NpoLLeccoB. Mo UToramM Nporpammbl OHU Ha-
MepeHbl NOJrOTOBUTL NPESJIOKEHNSA MO YNYYLIEHWUIO paboTbl Cyf0B B AaHHON cdepe.

bAr

Masedamnenri HazipanbHikay 3 20pada bpacma

30.03. ...C&HHA ap3iH 3 cynpauoyHikay CyAa nagbllwoy Aa Hac i 3anbitay:
«LWTo Bbl TYT pobine? XTo Bac clogbl npsbicnay? 3apas Ha 15 cyTak 3a Hemagary fa
cypa! Mpay agcions!» A cbixoasiub He 36ipaycs, ckasay, WToO Mato Npasa TyT Npbl-
CyTHivaub. Hey3abaee éH aguaniycs.

31.03. Uikaea 6bin0o, kKani cynass MipaHiok npbicyn3iy agHamy yanaBeky
wTpad y 10 miHiManak npocTa Ha Kanigopsbl cyaa.

...Cynass Ina Knblwnay BbirHana MsaHe ca ceaiiro kabiHeta. [31a ag6binocs
HATNEe[3A4bl Ha TOE, WITO A Ka3ay npa afKpeiTacyb cynoy. Mpblitwnocs icui ga ctap-
WbIHI cyaa, i TOW Ja3BoNiy MHe Ha3ipalib 33 afMiHiCTpaTbIYHbIMI CpaBaMmi.
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...Hawsix a3ayyaT HeafHOMYbI BbIAANANT 3 CynOBbIX NAcAAX3HHAY. MMpocTa
cyangi kasani: «Ycé, nacnyxani, 3apa3 Bam Hama 4yaro ciyxauby». He Befato, 4amy Ha
afiHbIX CMpaBax CyAA3i fa3BafsAi NPbICYTHIYaLb, @ HA THWBIX — He...

...CéHHa cypn3a InowsiHa pa3rnapana cnpasy na apTeikyne 156 KaAl Pby
LayblHEHHi fa BYX MacTakoy, Akif ¥ kpame «Cmak» nacsapbinica 3 npagayuom.
Mpauac apbbiBaycs § cynoBaii 3ani, BEY Aro cTaplbiHa cyaa. Ycé 6bino adilblitHa i
AaKnaaHa, He 6bI0 HisKall haminbapHacui i rpabnisacyi 3 saro 6oky. Haeat 6bin0
pacTiymayaHa npasa 3asBilb afBoj Cyaa3i.

...CynpauoyHiki cypa cTasinica fa Hac 3 nbixait i narappaii. Acabnisa Hera-
ThIYHae CcTayneHHe [3MaHCTpaBani cakpaTtapsl cyaa.

MasedamnenHi HasipansHikay 3 20pada MiHcka

...TyT npauye canpayaHbl «KaHBeep» — afHarc AlW4y3 He nacneni BbiBecwi 3
nakomyblKa CyAA3i, a iHWbI KO Aae TAyMay3HHi cyay. Takoe ypaxaHHe, WTO BepXa-
BOA3iLb He CYAn3s, a HellKi MiniublsHep — €H fae 3arap, Karo 3apas 3aBof3ilb y
nakoi Aa cyaasi, BblKiikae cBeAKay-miniubiaHepay.

...Y xopa3se pasrnagy cnpay TbiX, XTO Obly 3aTpbiMaHbl Nafyac CBATKABAHHS
«[lHs Boni», y nakoityblk cyansi Habinaca kans 10 yanaBek — acTaTHiM npocTa He
xanina mecua, i AHbl 3acTanics Ha Kasiigops!. Ane cyanss Baiiuaxosiy HaBaT fas-
BO/iNa KapacnaHA3HTY TanebayaHHA 34biMailb YBECh NPaL3C Ha Bigaa.

...[pbIBe3ni appasy Ycix YaTelpox 4anaBek, fa Taro X npuiiwni Awys nayépa
3 no3BaMi Ha 10 rag3iH paHiybi. Ane nakynb CyaA3s Kyablcbli xaa3iy, npaiiwno
amanb f3Be raasiHel. Macns ratara crnpasbl CTani pa3rnsgalb BenbMi xyTka (na
nAUb XBiNiH Ha KOXHYI0). AgHak y 12:00 cyanass ckasay, wTo My Tp3ba pbixTaBal-
L@ Aa KpbIMiHanbHal cnpasst, i yce pasblwnics.

...Ha yBaxopa3e MiniubisiHep HacToNiBa NbITayca y MsHe, fa AKOra CyAasi f igy.
Kani s ckasay, wro igy fa agmidicTpatblyHara cyaasi, H cnbitay, Ui 8clb y MsHe no-
3Ba. Kani 5 ckasay, LiTo NpocTa Xayy NpbICYTHiYaLb Ha CYLOBbIM MACAAMXIHHI 3-3a
uikayHacli, €4 cTay narpaxalb MHe, WTO nacaf3ilb MAHe 33 Henasary Aa cyaa.

...CynAass ckasay, WTo Aa3BoAilb MHe MPbICYTHIYaLb HA aAMiHICTPATbIYHbIX
cnpaBax TO/bKI Tagel, kani Oyn3e Aaseon crapuwbiHi Mepwamaiickara cypa. f
CXap3iy fa CTapLibiHi, i NbiTaHHe 6bIN0 BbIpalaHae.

...Cynass cap3iub panéka ap OyAbiHKA cyfa, y rapaAckim aggsene miniubii.
Bigaub, AMy Tam BeNbMi CyMHa, TaMy Aa Halara npbixofy &H nacTaBiycs cnpblsib-
Ha. ALHaK npas3 Heilki yac &H nayay ckapA3iLya, WTo npa Aro WMmart niylb Kencka-
ra y rasetax, ctay Uikaeilua, Ui He HanexblM Mbl [a HeWKal rpamapckai ap-
raHizaupli. MoTbIM CKa3ay, WTO He TAyMaybllb NpaBanapylanbHikam npasa afBogay
TaMy, WTO Y iX HAMA 3aKOHHbIX NAACTAY 3asBillb AMY afiBOA.

...Magyac MaHiTopbIHry HaMm 6bino BenbMi UikaBa Hasipaub 3a pasrnsgam
apMmiHicTpatblyHbIX cnpay. Cyaasi cTaBinica ga Hac cnpbisabHa (Mbl cKasani, WTo



3'Aynsemcs cTyA3HTaMmi-npasa3Hayuami) i HaBaT 3anpawani naHasipaub 3a pas-
rMALAM KpbIMiHANbHbIX Cpay.

...Y cyn3e 3apa3s if3e paMoHT, TaMy Ha Kanigopax BenbMi 6pyaHa, WmaT na-
KOsy He NpauyioLb, @ CakpaTapel nepabipatoLb cnpasbl NPOCTa Ha Kanigopsl.

3asepuwiaemcs HAUUOHANbHBIL MOHUMOPUHZ AOMUHUCMPAMUBHbIX CYy0ebHbIX
npouyeccos, 0p2aHU308AHHbIL NPABO3AUUMHBIM YeHmMpoM «BecHax»

MwuHck, 31 mapTa. 2 anpens B benapycu 3aBeplnTCca HaLMOHanbHaA Nporpam-
Ma MOHWUTOPUHIA afMUHUCTPATUBHBIX CyAe6HbIX NPOLLECCOB, TPOBOAMMAs He3ape-
TMCTPUPOBAHHBIM MPABO3ALMTHBIM LLEHTPOM «BecHay. B xofe Hee npaBo3alWuTHU-
KW B pa3iMyHbIX ropofax benapycu BbISBAAIOT HApyLWeEHWUS 3aKOHOJATENLHOIO U
npoLeccyanbHOro xapaktepa, LONyCKaeMble Npu paccMOTPeHnUU fen 06 agMUHNC-
TPaTWBHOW OTBETCTBEHHOCTHU.

Kak coobwun benallAH koopauHaTop faHHol nporpammbl Kpack Yaycos,
MOHUTOPUHT NPOBOAUTCA YXKe Ha MPOTAXKEHWW ABYX Hepenb B MuHcke, Butebeke,
bpecrte, Monouke n Hosononouke. B npucyrcteum 30 Habaoaatenei, paboTaowmx
B 15 cynax, yxke paccmotpeHo 6onee 400 gen. Takum 06pa3om, NpaBo3aWUTHUKN
CoOMpatoT AaHHbIE O HApyLWeHUsX, KoTopkle 3aTemM GyayT NMpoaHann3MpOoBaHbI 1
obpaboTaHbl. Beab, no cnosam 0. YaycoBsa, uenb nporpamMmbl 3akat04aeTcs He B
NpocToi hUKcaLun CyLeOHbIX HEAOUETOB, @ B U3MEHEHUN CIOXKMBLUECA CUTYa-
UMK, ynpasgHEHUN CUCTEMHBIX OWKMGOK. 3a4acTylo CYAbM K PaCCMOTPEHUIO aaMu-
HUCTPATUBHbIX NPOCTYNKOB, TAKMX KaK MENKOE XyNMraHCTBO, yNpaBieHne aBTOMO-
6uneMm B HeTpe3BOM BUAE MAW HapylIeHWe NpaBuA TOProBAW, OTHOCATCA NOBep-
XHOCTHO. [T0TOMY 4TO KpOMe CYAbM M HapylWTEeNs, Kak NMpaBuIo, HUKTO B TaKMUX
npoueccax He yyacTeyeT. OfHako B benapycu exerogHo 0TMeYaeTcs OKOMO NATU
MUANIMOHOB afMUHWUCTPATUBHBIX NPAaBOHApYLEHNi, 6oflee ABYXCOT ThiCAY fen o
KOTOPbIX MPOXOAAT Yepes CyAbl. B CBA3M € 3TUM NpaBO3aLLUTHUKM XOTAT NPOBECTU
aHanu3 HapylweHWn B Cyfax AefCTBYIOWEro 3aKOHOAATeNbCTBA M Ha ero OCHOBe
pa3paboTaTtb CBOM MpPeANOKEeHUs, KOTOpLle 3aTeM ByayT oTnpasneHsl B MuHucTe-
PCTBO KCTULMU U CyAeOHble MHCTAHLUMU. YYACTHUKU MOHUTOPUHIA HAfetTCs, YTO
X 3aMeyaHus GYAYT YUTeHbl NpU BHECEHUN U3MeHeHUI B [paxpaHckuil u MpoLec-
cyanbHbIi Kopekchl Pecny6nukn benapyce.

HOpacb YaycoB oTMETUN, 4TO NPAKTUYECKM BO BCEX CYAaX K NPOBEAEHUI0 MO-
HUTOPMHra OTHeCAUCb GnarocknoHHo. WcknioyeHnem ctanu nuwb cyasl Nepeo-
Maickoro u OKTABpbCKOTo paiioHoB ropofa Butebcka, roe npaBo3awuTHUKAM B
HabngeHnn 6bIN0 0TKa3aHo.

Anopeli AJIEKCAHPOBNY,
benallAH



JANATAK 2
RESUME IN THE ENGLISH LANGUAGE

THE MONITORING OF REALIZATION OF THE RIGHT FOR FAIR COURT
EXAMINATION DURING CONSIDERATION OF CASES ON
ADMINISTRATIVE OFFENCES IN BELARUS

The results of the research conducted in twelve courts of Miensk, Bierascie, Viciebsk,
Navapolacak and Polacak within the period from March 22 till April 2, 2004.

INTRODUCTION

One of the major institutions of democratic society and constitutional state
is fair court. The right for fair and impartial court belongs to fundamental human
rights and is stipulated in the Universal Declaration of Human Rights. According
to the International pact on human rights every person under charge has the
right for fair and public investigation of his case by competent and impartial
court formed on the basis of law.

Unfortunately, consideration the cases on administrative offences by
Belarusan courts is not researched sufficiently. The official statistics give little

hundreds of Belarusan citizens are brought to court for administrative offences.
Every year about 300,000 court proceedings on administrative cases take place
during which the decisions on administrative arrests and fines are passed.
However, the observation of human rights during these trials, particularly, the
right for fair trial, are paid little attention to.

Providing monitoring to this problem human rights organizations must draw
public attention to the problem and demand improvement of the situation with
the securing of the right for fair trial. One of the steps in this direction is the
monitoring program that sets an aim to observe the realization of the right for
fair trial. This program was carried out by activists of human right center “Viasna”
in the period from March 22 till April 2, 2004. The given brochure presents the
results of the program.

We hope that the results of the observing of 533 administrative proceedings
in 12 courts of 5 cities and worked out proposals will give material that will be
used by Belarusan courts in order to improve their work during investigation of
administrative cases.

We also hope that the information received during monitoring will be
applied during preparation of changes into the Processing code on
administrative offences regarding additional guarantees of human rights



implementation. Some of the proposals on securing these provisions are placed

in the given brochure in the chapter “Recommendations on improvement of the
present situation”.

Monitoring program coordinator

Yury Chavusau

SETTING OF THE PROBLEM

Civic association “Human rights center “Viasna” possesses
profound experience of observing administrative trials in the courts of Belarus.
In annual chronicle-reviews of human rights violations in Belarus that are
regularly published by HRC “Viasna” it was noted that basic human rights are
systematically violated during court trials. That happens not only because of
violations of processual legislation norms by courts but also because of the
existing drawbacks in the legislation that sometimes doesnt contain enough
guarantees for implementation of impartial court hearing.

Members of HRC “Viasna” every year take part or observe hundreds of court
proceedings on administrative cases and record all violations of the legislation:
the right of the charged for defense, violations of case investigation temporal
limits, illegal clandestine processes, simultaneous consideration of the cases
regarding several law-offenders during one hearing, violations of the rules of
evidence evaluation, improper attention to the evidences from the defending
side, violation of innocence presumption etc. As a result, very often the court
trials of administrative cases are far from being objective and impartial.

Very often barristers do not participate in such cases and that provides
ground for various infringements. Besides, the level of prosecutor’s control over
administrative case consideration remains low, prosecutors rarely take part in
court trials on this category of cases. Now wrong practice took deep roots in
Belarus when administrative processes are held according to simplified
procedure not stipulated by the legislation. As a result, the courts of lower level
do not keep to the rules and norms of processual legislation and break basic
rights of the defendants, violating the right for impartial court proceeding
written down in the International pact on civil and political rights and in the
Constitution of the Republic of Belarus.

In such circumstances punishment for the administrative offences may
count 15 days of administrative arrest or huge fines that sometimes reach several
thousands of dollars. The situation is even worse as the court decisions come into
force just right after their announcement leaving no possibility for cassation or
appellation re-considerations.

One more factor to pay attention to while evaluating the provision of
processual requirements during administrative cases consideration is poor
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material and technical working conditions in the courts. Poor equipping of the
courts and insufficient attention of court administration to the issues of proper
work on administrative materials deprive the citizens of the right to defend their
rights.

The result of influence of all mentioned factors is systematic and regular
violation by Belarusan courts the norms of processual legislation and rights of
Belarusan citizens for open and impartial court trial during court proceedings.

ANALYSIS OF THE LEGISLATION

Administrative responsibility is one of the most common legal liabilities in
Belarus. It is difficult to find a person who has not been a subject to
administrative responsibility. Everyone paid a fine for violation of the road rules
or violation of the rules of using public transportation. However, not always
administrative cases are resolved as easy and harmiess. There are such tough
measures as detention, custody, administrative arrest, huge fines. That is why
administrative researchers say that a good administrative legislation is more
important to the community than a good Constitution.

Crisis of the Old Legislation

According to the official data spread by the Ministry of Internal Affairs, up
to five million of administrative offences are registered in Belarus annually.
This data has a steady tendency to increase. Meaning that every second
resident of the country violates the administrative law during a year. Among
the most spread administrative offences are driving under alcohol, drinking
alcoholic beverages in public places or appearing drunk in public places,
breaking rules of trade and service, trading at the inappropriate places, petty
hooliganism and petty larceny. Annualy more than ten thousand people are
subject to administrative responsibility (fines, arrests for up to 15 days) for
each of these offences.

The reason for such an obvious increase in the amount of violations does not
lie in the flourishing of the population’s antilegal moods. The thing is that our
administrative legislation has been grown old morally and does not correspond to
the current political and legal realities. The Code of Administrative Offences, the
basic legal actin this sphere, was adopted stillin 1984 and reflects the old reality.
Enough to say that when judges announce their verdicts in compliance with the
current Code of Administrative Offences, according to Article 1 of the named
Code, they do that with the aim of “defence of the USSR civil structure, socialistic
reality, enforcing of the socialistic law and educating the civilians in the spirit of
proper and steady execution of the USSR constitution and in the spirit of
respecting the rules of socialitic life”. Obviously, that in such a case any process



becomes fake, it is enough for any of the offenders to think over on what basis
and with what aim they are brought to the responsibility.

This problem aroused long ago, but its resolution was restricted by
half-measures. Itisa common knowledge that about 200 amendments were made
to the current Code of Administrative Offences during the times of fundamental
reforms in our community. These changes brought it closer to the present and
made it more correspondent to the human rights. Changes and amendments are
made to the Code at each parliamentary session, each article of the Code ends
with a footnote on the made changes. As the result, the Code became a
miraculous centaurus, consisting of socialistic legislation norms and added by
the elements appropriate to the Belarusan modern legal system. The Supreme
Court’s and Constitutional Court’s attempts to resolve the old Code’s issue on the
level of its usage by courts did not bring any change in the situation.

Thus, the current Code of Administrative Offences is the most archaic of the
existing codes. All other spheres of public life are regulated by the new codes
adopted in correspondence to the judicial and legal reform. The new Criminal,
Criminal and Processual, Civil, Civil and Processual, Economic and Processual,
Housing, Matrimonial and Family, Customs and other codes have been brought
into compliance with the reality by the corresponding branches of law. Even
though a lot of progressive norms have not got into these codes, for example, the
jury was introduced in the new Criminal and Processual Code, but the President
refused to sign this article and it has not been enforced and later on was excluded
from the Code. On the whole, the active work on legislation done by the
parliament and the National center on law activities was fruitful and should be
regarded as positive.

Now it is the Administrative branch’s turn to be reformed.

Instead of the 0ld Code of Administrative Offences
There Will Be Two Administrative Codes

From 1995 intensive work has been carried out on the two new codes meant
to substitute the Code of 1984. The new law is expected to come into legal force
in 2004. It will be a separate Processual and Executive Code of Administrative
Offences and a Code of Administrative Offences, where the descriptions of all
violations will be defined and single norms will be used for all offences. The latter
will define the order of administrative cases’ examination, administrative process
participants’ rights, execution of resolutions on administrative punishments.
Thus, the lawmakers are going to divide the corporeal and processual parts of this
legislation brach, as it is now in the criminal branch, at the same time bringing it
closer to the modern life.

The new Code went through the whole procedure of the legislation process
and was passed by the House of Representatives in December 2002 and by the
Council of the Republic in March 2003. It was also signed by the President,



however, it has not come into force yet. The last article of the Code says that the
new Code is to be brought into force by a special law. So at the moment the law
machinery and courts are being re-trained, their workers study the new Code and
get prepared to its introduction. The law on the introduction is expected to be
passed only after the Parliament approves the final variant and the President
signs the Processual and Executive Code of Administrative Offences, as both of
the codes are interrelated and their separate introduction would make no sense.

We will try to analyze the final variant of the lawmakers” work. In comparison
to the old Code the new one does not include processual norms and does not
regulate the procedure of bringing to administrative responsibility. It also
defines which actions are offences, describes the corpus delicti, sets the types of
administrative punishments and also defines the range and type of an
administrative punishment for the violation of each single article by the subject
approved guilty for the offence.

While the Code has not been put into force yet, it is aiready being changed.
For example, Article 12 “Administrative offences in entrepreneurship” got 9 new
articles, 3 more articles have been changed and even some of the new 9 articles
have got additional changes. So in a couple of months after the Parliament
passed the new Code, almost half of this notional article was rewritten. It is not
connected with the necessity to improve the Code after some substantial
transformations in the law. This lack of stability and strive for innovations is
connected with the primary drawbacks of our legal system. New President’s acts,
orders and decrees, connected with the change of the reasons and the type of
administrative responsibility, as well as new punitive measures are constantly
appearing. In our legal system a decree has a higher legal power than a code, so
that it has to be changed and added. Thus, the newly passed Code has lost its
correspondence to the President’s acts and requires further changes. Obviously,
such an instability in the legisiation does not contribute to the enforcement of
law in our state. It is an evidence of our unpredictable legislation, it is never
possible to predict whether in some months an act legal now would become
illegal. Doing a harmless thing, a person is never sure whether he/she violates the
law, as it was, for example, with using foreign currency cash for loans or payments
made between persons.

At the same time the Processual and Executive Code of Administrative
Offences is expected to be passed at the Spring Parliamentary session and will
define the procedure of bringing to administrative responsibility, administrative
process participants’ rights and obligations, bodies responsible for examining
cases on administrative offences and will reqgulate the execution of
administrative punitive actions. It should be mentioned that the third edition of
the Processual and Executive Code of Administrative Offences has been altered a
lot in comparison to the draft variant suggested to the President, who is
traditionally to submit drafts of new codes to the Parliament.



What Are the Expected Outcomes
of the Improved Administrative Legislation?

The common property of both codes of administrative offences is that the
legislation becomes more up-to-date and corresponds to the modern life. A lot of
old Soviet rudiments have disappeared from the updated legislation. At the same
time the administrative branch becomes more like criminal legislation, both
these branches are being formed by one principle.

It is very interesting that by the new Code juridical persons can also be
regarded as subjects of administrative offence. It changes the system of bringing
to administrative responsibility. Now a commercial firm, a state office and a
public association can become offenders. Such a change might be logical, as a lot
of offences are made by juridical persons (organizations). Noew they become
subjects for penalties. Before that responsibility was laid either on officials or on
nobody at all. However, there are a lot of problems in assessing the juridical
person’s guilt and separating officials” guilt from that of the organization.

While analyzing the new Code, some important points should be mentioned
in connection with assessing types and ranges of the administrative punitive
measures.

The maximum rate of the administrative penalty should be viewed as a
positive factor. While according to the old Code a person could be a subject for a
fine of 300 basic units and the officials for 500 units, now the maximum penalty is
about 50 basic units. There used to be situations when the penalty for an
administrative offence exceeded the penalty for a criminal misdemeanor. While
an official position is not the hasis for an increase in the maximum range of
penalty, the maximum penalty for private entrepreneurs can reach 200 basic
units and for juridical persons up to 500 units.

There have been some changes made to the order of imposing
administrative punitive measures such as an administrative detention. Still the
maximum term of arrest for one offence cannot exceed 15 days. But in
comparison to the old Code each single article does not limit the sphere of
applying arrests. When earlier a lot of articles on detentions ran “from 3 to
10 days” or “up to 5 days”, now the articles say just “arrest” and the court itself
decides on the period of the custody, but not more than 15 days.

Limiting the whole arrest to 25 days when there are several offences
conducted cannot be regarded positive. Administrative arrests for different
offences will be summed up within the limits of 25 days. There was a rule in the
old Code that even for several offences a person cannot be arrested for more than
15 days. So the actual maximum length of the administrative arrest will make up
25 days.

The old in their essence administrative punitive measures have been
preserved-warning, appropriation, deprivation of a special right (for example, the
right for driving), pecuniary penalty in the amount equal to the cost of the object
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of the misdemeanor (for example, of the stolen thing in a petty larceny). But
there are new types of punishments also, deprivation of the right to certain
activity and deportation. Deportation is meant for foreign residents and persons
without residence, including such offences as violation of the order of providing
and using free foreign aid.

As far as the changes in the constituents of some offences and the changes
in the sanctions for their conduct are concerned, there is a lot of new included,
the analysis of these changes requires a substantial study. For example, there
some new articles connected with the usage of coding systems for protecting the
information like PGP(Art. 22.7-22.8 of the Code), administrative responsibility is
introduced for smoking in prohibited places(Art. 17.9 of the Code), etc.

Itisinteresting that responsibility for disobedience to the police orders has
been suspended — the civilians will be responsible for disobedience to legal
orders of all officials on duty (Art. 23.4 of the Code).

The Code still includes the norms referring to by-laws. For example, to find
out whether a person has violated Art. 23.43 of the Code “Violations of the
legislation on burials”, it is necessary to know this law. So a lot of articles are
dependent on other laws, decrees and by-laws. Only such a Soviet rudiment as
responsibility for residing without a residential permit stays the same.

It should be pointed out that an improved Processual and Executive Code of
Administrative Offences will be a positive factor for executing people’s rights. It
obviously executes administrative process participants’ rights in a more
sufficient way. But it is also obvious that a lot will depend on the position of the
law machinery and courts, on how they will execute new rules.

We can only hope that the MPs will realize their whole responsibility while
passing the third edition of the Processual and Executive Code of Administrative
Offences in Spring. This statutory and legal act is connected with an issue very
important for citizens. Itis meant not only to fillin the gap in the legislation, due
to the current Code’s out-of-dateness, but also the new Code will create
conditions for execution of citizens’ rights for a fair administrative trial and set
barriers for violation of people’s rights. In the light of the coming elections to the
House of Representatives such a step should get an appropriate evalution from
voter, as administrative responsibility concerns literally everyone.

At the same time the remedial movement activists should be very attentive
while watching the processes of changing the administrative legislation. Every
effort should be made for the new law and its implementation to correspond to
the spirit of human rights and the Belarusan population’s interests.

Judicial practice

At the present moment 144 district (town) courts consider the cases on
administrative offences all over the country. On December 1, 2003 174 judges on
administrative cases were employed in these courts. In 2003 the courts of



Belarus considered 328258 administrative cases, 39387 more in comparison to
the year 2002. Thus, the number of administrative cases has grown by 13,6% that
is rather considerable increase compared to the tendencies in the last years.

282023 persons were sentenced to various administrative punishments.
Consequently, 85.9% of all people brought to responsibility were criminated. In
comparison to 2002 the percentage of discharged persons on administrative
cases has grown by approximately 1% from total number of all people against
whom administrative proceedings were instituted.

In 2003 180737 offenders were sentenced to fines, 8384 people — to
corrective (civil) labour, 74761 people were arrested. Confiscation of property
was used as primary or additional punishment measure for 26832 people (9.5%),
the number grew by 36.3% compared to the last year.

From the mentioned facts we see low level of attention to administrative
cases from the side of barristers. At the same time the result of barristers” work at
those cases where they were present is positive. The number of people verdicted
“not guilty” in the cases with participation of barristers is considerably higher
than in the cases where the barristers did not defend the people under charge.
According to the report of the Republican Bar for 2002 the total percentage of
episodes when the charge was lifted in administrative cases equaled 53%. It is
known that in 2003 barristers took part in 284 trials within the frames of free
juridical assistance program.

Unfortunately, the official juridical statistics while analyzing the practice of
taking to court for administrative offences do not pay enough attention to the
realization of citizens’ rights, focusing mostly on formal and quantitative figures.

AIMS OF THE MONITORING AND METHODOLOGY OF RESEARCH

The general aim of the given monitoring program is to analyze the practice
of realization of the right for impartial court proceeding during investigation of
administrative cases and to formulate proposals in order to bring processual
legislation and judicial practice in compliance with the standards of human
rights. The results of this research will help to improve the situation with
execution of citizens’ rights for fair court proceeding during consideration of
cases on administrative offences.

The presence of monitoring results when occasions of human rights
violations during consideration of cases on administrative offences are recorded
allows to address the court organs with proposals to make changes into the
judicial practice. These changes should be directed to accomplishment of the
right of the accused for impartial consideration of the case within the frames of
objective and thorough process, within the limits of court procedure defined by
the law. Legal proceedings must run with full realization of citizens’ rights for
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defense, for presenting the evidences in their favour, with exact informing of the
citizens about their rights in administrative process. There is also necessity to
improve the access of citizens to the court, to increase working culture of judges
and to create favourable material and technical conditions for securing justice.

Apart from that Belarusan Parliament now is considering the draft project of
the new Processual and executive code of administrative offences that will
regulate all occasions of bringing the citizens to administrative responsibility,
including requlating the procedure of juridical consideration of administrative
materials. This factor became an additional impact for realization of this research
as new opportunity arose to influence the changes of conditions of
administrative cases consideration through proposals to the contents of new
administrative and processual legislation.

The presence of monitoring results with recorded scale of citizens’ rights
violations and information on deviations from the determined administrative
offences consideration procedure allows to demand introducing into this bill the
norms that would prevent violations of citizens’ rights during administrative
proceedings and might guarantee the realization of the right for fair and
impartial trial.

The aim of the monitoring didn't include the evaluation of the essence of
the decisions taken by the courts at the trials — the attention was focused on
processual moment only.

Operative research objectives:

- To observe the investigation of cases on administrative offences in
5 courts of Miensk City (courts of Centralny, Piersamajski, Leninski,
Zavodzki and Saviecki districts), 3 courts of Viciebsk (courts of
Kastrycnicki and Cyhunacny districts and Viciebsk rajon court), 2 courts
in Bierascie (courts of Maskouski and Leninski districts) and in 2 courts
of Polacak district (Navapolacak town court and Polacak town and
district court).

- towrite down during the processes all found violations in the monitoring
sheets according to the noted questions

- to note material and technical conditions for work of the given court in
general observation sheet.

- toanalyze thefilled-in questionnaires and to get consolidated figures on
each of the questions mentioned in the monitoring sheets according to
the existing hierarchy of juridical norms.

- on the basis of received data to draw conclusions regarding realization of
human rights and sticking to processual norms during consideration of
administrative cases in courts.



- to work out proposals on improvement of judicial practice in the matter
of administrative case investigation.

- to work out proposals on consolidation in the new Processual and
executive code of administrative offences the guarantees of realization
of human rights.

Thus, the primary function of our research was receiving of documentary
information about the situation with processual rights and human rights
realization during consideration of cases on administrative offences and
definition of the necessary changes to the legislation that might minimize the
violation of human rights in this sphere.

Alongside this function the research pursued several additional
functions — prevention of human rights violations during concrete
administrative proceedings through accentuating public attention to this
category of trials, increase of public attention to the problem of human rights
realization during administrative trials through publications in the media,
improvement of the skills of program participants in the field of human rights
monitoring as an important aspect of human rights activity.

The monitoring over the work of courts of base level on consideration of
cases on administrative offences was carried out from March 22 till April 2
(10 working days). The observers received the task to attend as many
administrative cases in these courts as possible. On each of the administrative
processes a separate monitoring sheet was filled in. The observers also filled in
general sheet of observation over material and technical condition of the given
court.

The work of observers was coordinated on site by leaders of local branches of
HRC “Viasna”.

GENERAL CONCLUSIGNS
(based on the information received during the monitoring)

During the monitoring program (the period from 22.03.2004 till
02.04.2004) observation over 533 court trials on consideration of cases on
administrative offences in courts of base level was carried out. Taking for the
basis official statistics for 2003, we can state that 4% of all cases considered by
all courts in the country for this period were covered by the observation. The
observers managed to attend half of the administrative trials considered in the
selected courts that allows to say about sufficient representativeness of the
research.



During the research certain drawbacks in administrative-processual

legislation and in the practice of administrative case consideration were found
out that create conditions for citizens’ rights violations.

Recorded drawbacks in the practice of administrative offences consideration:

1.

During consideration of administrative cases the judges do not read out at
all or not completely the report on administrative offence. That is a
commonly used practice (Tables #33-35). According to the requirements of
the Code of administrative offences any consideration of the administrative
case should start with that procedure — reading the report on
administrative offence. Thus, the lawbreakers are not informed about the
essence of the charge and judges do not explain the reasons why the person
is brought to responsibility.

The rights of the lawbreaker as participant of the process are not read out
(tables #25-28, 65). The widely-spread formulating of judges are “You
definitely know your rights” or “You possess all processual rights as process
participant” do not tell anything to the process participants. Thus, the
citizens of the country once taken to administrative responsibility are
deprived of knowing their rights because of negligence of judges during
court proceedings on administrative cases. Especially seldom judges tell the
process participants about their right to reject the judge or other process
participants (table #28).

Even in those cases when the rights are enumerated, judges very seldom
ask if the people understand their rights (Table #27). That is an additional
obstacle for the process participants to apply their rights in practice.

Correspondingly, the people are very passive in the courts, they do not
use their rights as they do not know them. They do not claim intercessions,
do not present evidences and explanations in their defense, do not resort to
assistance of barristers or representatives, do not claim expertise, do not get
to know the case materials (Tables #38-47, 68). Consequently, because of
negligent attitude of the judges on administrative cases, the country
citizens are deprived of those rights that are guaranteed according to the
processual legislation.

Consideration of the cases out of the main court building favours violations.
Especially when reserve buildings are inappropriate for the process (f. i. militia
offices) (Tables #5, A46). Such practice undermines the confidence of the
society in the judiciary system. Maladjustment of the premises limits the public
character of the trials. When during the case consideration in the judge’s
cabinet there is room for one or two people only, the legal proceedings lose
open character and become clandestine in essence (Tables #6, 14).



10.

11.

There are some cases registered when the fine exceeds the maximum rate
established by the corresponding article of the Code (table #63). That
happens when the size of the administrative punishment is prescribed by
the decree or other legislative act but not the Code of administrative
offences. Such practice cannot be tolerated, as it is not correlated with the
spirit of law.

Very often in the rooms where the administrative cases are investigated
(rooms of judges and other rooms inappropriate for the trials) there are no
state symbols (Table #A37). In such circumstances the legal proceedings
lose their public character what is absolutely inadmissible.

Access of the citizens into the court building is sometimes limited without
any reasons (Table #A2). Especially difficult to get into the building for
people with limited moving abilities — there are no special equipment in
overwhelming number of courts. (Tables #43 and A9).

Material and technical conditions of the courts create additional obstacles
in access to the court: during the research the absence of cloak-rooms,
toilets, refreshment bars, parking and public telephones was found out.
(Tables #A4-A12). Bad conditions for work of courts and their disparity with
the requirements for the official state buildings are also frequent. (Tables
#A13, A40-A42, A47).

Sometimes the informaticnal boards lack necessary information about the
time and the place of the case consideration, about processual rights of
citizens, addresses of juridical consultation offices, samples of applications
and complaints etc. (Tables #7, A14-A32). That underlines improper
execution of the measures on improvement of public discipline and security
undertaken by the Ministry of Justice in 2004. All this leads to late
beginning of administrative trials or their running not in the defined
beforehand time (Tables #8-10).

Very often the access of the audience into the room where the process is on
is limited without any explainable reasons. (Tables #14, A33).

At the beginning of the hearing the judges do not announce the officials
considering the case what is a serious violation of the procedure stated in
the law (Table #11).

A lot of cases are considered without writing record of the trial. In some
cases the legislation allows that but the practice shows that very often the
record of the trial is not written when it is obligatory according to the law
(Table #13). Some cases were found out when the record sheet was written
not by the secretary but by another person which contradicts to the law.
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13.

14.

15.

16.

Some cases were noted down when the secretary or the judge functioned as
interpreters which is a serious violation of the procedure of administrative
case consideration (Table #24). Insufficient equipping of secretaries of
court proceedings (Tables #A34, A36) and absence of necessary equipment
was also observed (Table #A38).

The participation of barristers (Table #31) and representatives of the
offenders (Table #32) in administrative processes is a very rare occasion.
Moreover, the consideration of cases under direct observation of prosecutor is
even more rare (table #37). Because of this most of trials are held only with
presense of the judge and the offender (even secretary not always present at
the trial — Table #12). Such situation creates favourable conditions for
various violations of legal procedure and rights of the process participants.

While considering cases on administrative offences, witnesses are seldom
invited to the trials (Table #29) and the examination of the witnesses is
often carried out with violations of the requirements of the processual
legislation (Tables #30, A39).

The application of administrative punishments in various regions of the
country differs, there is no common standard and understanding of the law
(table #64). For instance, using corrective labour as a measure of
administrative penalty varies in different voblascs considerably. Such
practice is intolerable as the difference in using administrative penalties is
not based on the law and caused by secondary reasons. In these
circumstances common and universal application of the law concerning
administrative punishment all over the territory of Belarus is not realized.

Announcement of the court verdict is often carried out with violations of
the requirements of the processual legislation: the judges do not ask if the
offender understands the verdict and the procedure of its execution, do not
explain the procedure of verdict execution or appelation, do not explain the
order of receiving of the decision copy, do not explain the order of
familiarizing with the record of the court hearing and making remarks in it
(Tables #50-53).

There were some cases when the administrative proceeding was held on
several offenders at the same time and one decision concerning several
citizens was passed. In official documents all cases were recorded as
separate but in practice in 8 trials the judges (mostly from Navapolacak
town court) broke processual norms and investigated several administrative
cases simultaneously. Similar “mass” trials contradict to the existing law
and are inadmissible despite the fact that in the draft version of the PECoAQ
such practice is absolutely legal.
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18.

Considering the cases for which administrative responsibility is stipulated
by President’s decrees, sometimes judges didn't refer to corresponding
articles in the CAO. That is wrong as the offenders didn't know what norm
they broke and on what reason they were taken to responsibility.

Very often during the trials the judges show their non-professionalism by
expressing familiarity towards the charged or even humiliate the offenders
(Table #54). That is a violation of the Honour Code of Judges that has an
effect on the whole legal proceeding.

RECOMMENDATIONS ON IMPROVEMENT OF THE EXISTING SITUATION
(basing on the monitoring results)

Recommendations for state organs regarding the practice of administrative
offences consideration.

1.

For judges — while considering the case on administrative offences it is
necessary to keep strictly to all norms of the processual legislation. It is
necessary to treat all administrative cases with full responsibility as it is
stated in the legislation and Honour code of judges.

For judges — to keep to the rule about obligatory and complete explanation
to all participants of the court hearing of their processual rights in
accordance with the legisiation. The judges have to clear out if the offender
understands his/her rights as process participant, if not — it is compulsory
to explain the rights once more. It is necessary to explain to process
participants the right of rejection in regard to other process participants.

Forjudges — to bear in mind that familiarizing with the case materials is an
important guarantee of citizens’ rights implementation. The practice when
the judges show negligence to this processual right and says that “the
citizens had an opportunity to familiarize with the record on administrative
offence when that was composed” can not be accepted.

For secretaries and chancelleries of district courts — to watch that the
summoning of the offender to the trial was carried out in accordance with
the stated in the law procedure. In particular, the summons should be
handed to the offender and the latter should put his signature confirming
that he received the summons.

For judges — considering the administrative case it is necessary to keep to
the rule about obligatory announcing of the record sheet on administrative
offence.
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16.

For judges — to provide an opportunity for administrative offenders to look
for a barrister. When the case is postponed because of looking for barrister,
the offender should not be in the position of administrative detention.

For judges — considering the administrative case the judges should keep to
the established order of witnesses’ questioning and order of witnesses’ stay
in the court building.

For judges —Group trials (simultaneous consideration of the case
concerning several offenders during one court trial) is a violation of the
processual norm according to the existing Code of administrative offences.

For judges — the existing practice of sending record sheet for
re-consideration when the record sheet on administrative offence is
imperfect contradicts to the spirit of law. In cases when there are no
sufficient reasons to call the person to administrative responsibility the
court must plead the person innocent. The organ that wrote the primary
record sheet on administrative offence has an opportunity to write a new
record sheet about the same fact.

For judges — it is recommended to use corrective labour as administrative
punishment instead of arrests and fines that are widely spread now.

For judges — while considering administrative cases the judges should stay
official and correct, keep to all principles of legal proceedings and, first of
all, follow the principle of innocence presumption in regard to the person
taken to administrative responsibility.

For judges — in order to secure the right for defense of the people taken to
responsibility, it is recommended to provide opportunity for participation of
representatives of the offender in the trial.

For Republican Bar and courts — to create conditions that contribute to
participation of barristers in investigation of the administrative cases.

For Prosecutor’s office — to increase attention and supervision over
consideration of administrative cases in the courts, to react on the violation
of the processual norms from the side of the courts when taking citizens to
administrative responsibility in the order of supervision.

For Prosecutor’s office — to encourage workers of the prosecutor’s office to
direct supervision over the course of administrative processes.

For chairpersons of district courts — in order to increase juridical
competence of the participants of administrative trials it is reasonable to
place the information about their rights on the informational boards near
the rooms of judges on administrative cases and executive issues. Besides,
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18.

19.

all information necessary for the citizens to secure their rights should be
placed in the court building: information about working hours of the court
and reception hours of concrete judges, time and place of all trials,
coordinates of justice organs and juridical consultations, telephone
numbers of the court and help lines as well as other information.

For chairpersons of district courts and judges — administrative cases should
be considered only in appropriate rooms — court halls and properly
equipped rooms in court buildings. Consideration of cases out of court
building and other improperly equipped places favours violations of
citizens' rights.

For Supreme Court, voblasc courts and prosecutors’ offices — to strengthen
supervision over consideration of administrative cases by judges of district
courts.

For Supreme Court — with the purpose of proper realization of citizens’
rights it is recommended to generalize the practice of applying by country
courts the Code of administrative offences adopted in 1984 and work out
recommendations for proper transition to applying new administrative
legislation — Code of administrative offences dated by 2002 anf Processual
code of administrative offences.

Recommendations for the National Asssembly of the Republic of Belarus on
including into the Processual and executive code of administrative
offences the guarantees of realization of citizens’ right for impartial and
fair court consideration and on correcting certain norms of the Code of
administrative offences.

1.

Not knowing the rights is a big problem for Belarusan citizens. That is also
typical for the people that are taken to administrative responsibility. That's
why, it makes sense during writing the record sheet on administrative
offence to give the people that are taken to administrative responsibility
the carbon copy of this sheet. Itis important to enumerate the rights of the
offender in this copy.

Consequently, it is necessary to introduce into part 2 of article 10.2 of
the draft version of PECoAO a provision of the following content: “In the
record sheet on administrative offence the following information is noted:

. enumeration of the rights and obligations of the person concerning
whom the record sheet is written”. The first sentence of part 5 of this article
should be written in the following edition: “The copy of the record sheet is
given to the natural person or representative of the legal person concerning
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which the trialis on. The recipient of the copy puts his signature confirming
receiving of the document”.

The judges practice only simple enumeration of the offender’s rights not
asking if the offenders understand their rights. Very often the people do not
understand the rights that were read out. The judges must explain the rights
in detail and more exactly. It is recommended to underline in the PECoAO
that after reading out the rights the judge must ask “Do You understand
Your rights?” in case when the offender doesn’t understand some of the
mentioned rights, the judge must additionally explain the contents and
meaning of these rights and mechanism of their realization.

Thus, the following provision should be stipulated in article 10.6 of the
PECoO: “An official person of the organ that is running administrative
process is obliged to explain to the participants of the administrative
process their rights, check if the participants of the administrative process
understand their rights and secure the possibility to realize these rights”.

Sometimes during consideration of administrative cases inattentive and
negligent attitude of the judges to this category of cases is observed. That is
unacceptable as legal proceeding is profaned, the authority of justice
decreases and the rights of citizens are violated. To avoid this itis necessary
to extend the participation of prosecutorsin investigation of administrative
cases. Office of public prosecutor is the organ that provides general
supervision over the situation with lawfulness in the country. It should also
watch over the realization of citizens’ rights during consideration of
administrative cases in the courts. That's why it is necessary to include into
the PECoAO the provision about consideration of administrative offences
for which administrative arrest as a penalty measure is presupposed, is
carried out with participation of prosecutor or in presence of prosecutor
(article 2.15 of draft version of PECoAQ part 2).

In accordance with the general rule the time of administrative detention
cannot exceed 3 hours. But the existing CoAO adopted in 1984 presupposes
in some cases longer administrative detention until the case is considered
by the court, not limiting the detention time by any formal frames. The
occasions when the people are kept in detention (before trial) more than
three hours are unacceptable. The existing in the draft PECOAQ provision
about possibility to detain for up to 48 hours people that are suspected in
administrative offences for which administrative arrest or deportation are
prescribed is also unacceptable. In this case, if a person is detained for two
days and later proved innocent, after passing in the court the justifying
verdict this person will have the right to demand compensation of the time
of non-grounded detention.



That's why in part 2 of article 8.3. it is necessary to include the
provision of the following content: “The following persons can be detained
for the time over three hours but not more than 48 hours and not more than
to the moment of passing the case materials to the court: 1) natural person
that committed an administrative offence for which administrative arrest or
deportation are presupposed...”

Besides, taking into consideration that the person may be detained on
Friday evening and may wait for the trial till Monday morning, the norm
about 48-hours term demands to introduce the position of judges on duty
that will consider the cases on days off. In the existing draft version of
PECoAO this issue is not illustrated.

Detained person has the right to look for barrister for personal defense. The
text of part 2 article 4.5 of the draft project should be supplemented with
the following words: “a person detained within administrative legislation is
provided with the opportunity to look for barrister for personal defense”. In
order not to admit the cases when administrative detention continues
during consideration of the case, the article 4.5 should be added with the
sentence “administrative detention can not continue after passing case
materials on administrative offence to the court”.

It is necessary to accentuate the opportunity of participation in the
administrative process of the representative of the offender as defender of
the offender. The text of part 2 article 4.5 of PECoAOQ should be stated as “In
the process on administrative offence barristers and (or) representatives
may take part as defenders. On demand of the offender any citizen of Belarus
may be admitted to the process as a defender”.

With the purpose to improve the practice of administrative case
consideration it is necessary to establish obligatory writing of record sheets
on administrative cases. The record sheet must be kept by the secretary
(article 11.8 of the draft PECoAO).

Apart from that, in order to secure appropriate attendance of the
people that are taken to the administrative responsibility to court or
another organ considering administrative case, the summoning of the
person is carried out through the notification that is handed to the person
personally. The recipient puts his signature upon receiving the notification.
Thus, according to the article 10.9 of PECoAO draft the norms about
summoning people over telephone or other means of communications
should be excluded.

The norm in part 6 of article 19.7 of the draft PECoAO states that upon
decision of the head of a specialized institution that is executing
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administrative arrest, the arrested may use pay-phones. In our opinion, this
provision can be interpreted in two ways — on the one hand not all of the
mentioned institutions are equipped with a phone and, on the other hand,
heads of these institutions receive ungrounded right to limit citizens’
freedoms. So, this norm of article 19.7 of PECoAO should be stated as
“administratively arrested people are allowed to use the telephone in the
order defined by the head of a specialized institution executing
administrative arrest”.

Correspondingly, coming from the fact that administratively arrested
are not deprived of the right to use telephone communication, this right
should be granted to the persons detained in administrative order. Thus,
part 2 of article 8.4 should be supplemented with the sentence “Natural
person, detained for committing administrative offence is allowed to use
telephone”.

The record on administrative offence should be kept in full accordance with
the requirements of the law and contain all data stated in the PECoAO.
Correspondingly, the judicial records, composed with violations, must not be
the reason to call the person to administrative responsibility. The article
10.2 of the draft version of PECaAQ should be supplemented with the
sentence “Records composed with violations of the requirements of the law
or composed by an unauthorized person or records that do not contain
necessary information stated in the law can not be the reason to call to
administrative responsibility. When considering such records, the organ
considering the records takes the decision about terminating the case on
administrative offence”. Article 11.3 that presupposes returning of such
records to the organ that composed them should be excluded from the draft
version of the PECaAQ.

The right for appealis an important guarantee of citizens’ rights realization
and a means to correct the mistakes that sometimes happen during
administrative cases consideration. Consequently, part 3 of article 12.12 of
PECoAO should be formulated as follows: “Legal expenses are not collected
from the appeals that are submitted to courts on decisions about
administrative offences”. Simultaneously, taking into account large number
of the occasions when administrative cases are considered by the court, it is
necessary to introduce the opportunity to submit cassation appeals to the
court decisions on administrative cases.



Viciebsk judges are ashamed of observers

[08.04.2004]:

Viciebsk human rights defenders are not allowed to city courts and are not
allowed to observe the consideration of cases regarding administrative
violations of rights. It is a tough violation of the Article 299 of the Code on
Administrative Violations which presupposes that the consideration of
administrative cases should be open. The heads of courts explain the conduction
of “closed” proceedings by the fact that judges are simply ashamed of observers.

Since April, 22 in courts of Belarus human rights defenders have been
holding a national observation for the consideration of cases regarding
administrative human rights violations. Special attention is given to
administrative cases for the reason, that namely during case consideration of this
kind judges make many violations regarding the procedure.

The coordinator of the national program of the monitoring of administrative
cases in Viciebsk Michai Pauiau says: “The thing is not in the shame of judges. It
is common striving to hide peculiarities of consideration of these cases: judges
simply hide their unprofessional work, and the head of the court helps them”.

Viciebsk human rights defenders sent the appeal to the procurator’s office
describing all the violations of law revealed in the course of the monitoring.

Allin allin frames of the monitoring program human rights defenders have
observed more than 300 administrative legal proceedings. Now they want to
prepare their suggestions regarding the improvement of the work of courts in this
field.
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