
ДАДАТАК 1

Умо вы ажыц цяўлен ня пра ва а ба рон ча га маніто рын гу
ў бе ла рускіх су дах

Па ве дам лен не назіральніка з го ра да Віцеб ска

22.03.2004 г. в 9:00 я хо тел при су тство вать на су деб ных за се да ни ях по ад -
ми нис тра тив ным пра во на ру ше ни ям, ко то рые ве дет судья Кис ме рош ки на В. И,
со слав шись при этом на статью 229 Ко дек са об ад ми нис тра тив ных пра во на ру -
ше ни ях. В от вет судья Кис ме рош ки на В. И. ка те го ри чес ки от ка за ла мне в этом,
мо ти ви руя свое ре ше ние тем, что в ка би не те слиш ком мало мес та, что бы еще
при су тство ва ла пуб ли ка на су деб ных за се да ни ях. Но я стал упор но от ста и вать
свои пра ва, и тог да судья вы зва ла ми ли ци о не ра, что бы он уда лил меня из ка би -
не та. По доб ная си ту а ция слу чи лась и с дру гим на блю да те лем в дан ном суде.

23.03.2004 г. вмес те с дру гим на блю да те лем я ре шил об ра тить ся к пред -
се да те лю Пер во май ско го суда Бес смер тно му А. В., что бы он вос ста но вил
наши за кон ные пра ва и мы бы смог ли при су тство вать на су деб ных слу ша ни ях.
Но это ни к чему не при ве ло. Пред се да тель уже был го тов вы ска зать свое ка те -
го ри чес кое «нет», тем са мым под дер жав де йствия судьи Кис ме рош ки ной В. И.

По со ве то вав шись с ко ор ди на то ром про грам мы в го ро де Ви теб ске Ми ха и -
лом Пав ло вым, мы при ня ли ре ше ние пе ренес ти на блю де ние в Окт ябрьский
суд г. Ви теб ска.

24.03.2004 г. мы по се ти ли ка би нет судьи Окт ябрьско го суда Ми хасе -
вой В. А., одна ко это ни к чему не при ве ло — ни че го но во го я не услы шал.
Свой от каз судья мо ти ви ро ва ла еще и тем, что слу ша ют ся лич ные дела граж -
дан и, ско рее все го, они бу дут про тив того, что бы на су деб ных за се да ни ях при -
су тство ва ла пуб ли ка. Но в кон це была сде ла на по прав ка: «Если пред се да тель
раз ре шит, то вы мо же те при су тство вать на слу ша ни ях». Обра тив шись к пред -
се да те лю Окт ябрьско го суда, мы услы ша ли: «Судья сама при ни ма ет ре ше ние,
кто бу дет при су тство вать на су деб ных за се да ни ях, и я в свою оче редь не про -
тив того, что бы вы там при су тство ва ли». О дан ном раз го во ре судья Ми хасе -
ва В. А. была про ин фор ми ро ва на, и мне уда лось по при су тство вать на су деб -
ных за се да ни ях. К со жа ле нию, толь ко на двух, по то му что судья Ми хасе ва В. А. 
со чла это дос та точ ным и со об щи ла, что не ви дит при чин для на ше го даль ней -
ше го при су тствия в ка би не те.

25.03.2004 г. я при шел на слу ша ние дел об ад ми нис тра тив ных пра во на -
ру ше ни ях в суд Окт ябрьско го ра йо на г. Ви теб ска, где в моем за кон ном пра ве
мне было сно ва от ка за но по тем же при чи нам.

26.03.2004 г. си ту а ция по вто ри лась — мне сно ва было от ка за но в при су -
тствии на слу ша ни ях дел об ад ми нис тра тив ных пра во на ру ше ни ях.
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30.03.2004 г. в свя зи со сло жив шей ся си ту а ци ей были на пи са ны жа ло бы
на имя про ку ро ра г. Ви теб ска на де йствия пред се да те ля Пер во май ско го суда
Бес смер тно го А. В., а так же на имя пред се да те ля Окт ябрьско го суда Дроз до -
ва А. В. на де йствия судьи Ми хасе вой В. А.

В по сле ду ю щие дни 31.03.2004 г., 1.04.2004 г., 2.04.2004 г. в при су тствии
на су деб ных слу ша ни ях по ад ми нис тра тив ным де лам в суде Окт ябрьско го ра йо -
на г. Ви теб ска мне было ка те го ри чес ки от ка за но: судья Ми хасева В. А. каж дый
раз го во ри ла, что при ня ла ре ше ние и не со би ра ет ся его ме нять.

Па ве дам лен не назіральніка з го ра да Віцеб ска

Нам было от ка за но в про ве де нии мо ни то рин га ад ми нис тра тив ных про -
цес сов без ука за ния ка ких-либо при чин и пред ло же но об ра тить ся к пред се -
да те лю Бес смер тно му В. А.

23 мар та 2004 г. мы вмес те по шли к пред се да те лю суда Пер во май ско го ра йо -
на к 8:00. Пред се да тель суда Пер во май ско го ра йо на Бес смер тный В. А. под дер жал
в на ру ше нии за ко на ра бот ни ка суда, по яс нив не же ла ние судьи вы пол нять за кон -
ные пред пи са ния ко нструк тив ны ми осо бен нос тя ми зда ния суда (не воз мож нос тью
про во дить су деб ные за се да ния по ад ми нис тра тив ным де лам в за лах для су деб ных
раз би ра тельств, от су тстви ем мес та для пуб ли ки в ка би не те судьи Кис ме рош ки -
ной В. И.), стес ни тель нос тью судьи как про фес си о на ла (име ет ся в виду, что мы бу -
дем ме шать и от вле кать судью, дов леть над нею) и не воз мож нос тью ис пол нять тру -
до вые об я зан нос ти судьей в при су тствии пуб ли ки (без ком мен та ри ев). Я счи таю,
что дан ные до во ды яв ля ют ся над уман ны ми и не со от ве тству ю щи ми де йстви тель -
нос ти, т. к. я была в ка би не те у судьи Кис ме рош ки ной В. И. и убе ди лась, что там
дос та точ но мес та и для учас тни ков про цес са, и для пуб ли ки.

Для об суж де ния сло жив шей ся си ту а ции мы про ве ли со бра ние с ко ор ди -
на то ром по го ро ду Ви теб ску Пав ло вым М. В. и ре ши ли взять под на блю де ние
суд Окт ябрьско го ра йо на г. Ви теб ска.

23 мар та 2004 г. по сле об е да мы при шли в суд Окт ябрьско го ра йо на г. Ви -
теб ска на рас смот ре ние дел об ад ми нис тра тив ных пра во на ру ше ни ях у судьи
Ми хасе вой В. А., пред ва ри тель но об су див этот воп рос с пред се да те лем дан но -
го суда Дроз до вым А. В.

Судья по ад ми нис тра тив ным де лам Ми хасе ва В. А. раз ре ши ла при су -
тство вать толь ко на двух су деб ных за се да ни ях. Она от ка за лась удов лет во рить
наше за кон ное же ла ние, ска зав, что при су тствия на двух су деб ных за се да ни ях 
бу дет дос та точ но для нас, и мо ти ви руя это тем, что рас смат ри ва ют ся лич ные
дела граж дан, что по ме ще ние су деб но го за се да ния (ка би нет судьи) по ад ми -
нис тра тив ным де лам слиш ком мало для на ше го при су тствия, а так же не воз -
мож нос тью ис пол нять свои тру до вые об я зан нос ти в при су тствии пуб ли ки
(име лось в виду, что мы бу дем ме шать, от вле кать и дов леть над ней). Мы счи та -
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ем, что эти до во ды яв ля ют ся над уман ны ми и не со от ве тству ю щи ми де йстви -
тель нос ти.

24 мар та 2004 г. мною и ко ор ди на то ром Пав ло вым М. В. были со став ле ны
и от прав ле ны по чтой жа ло бы:

- на суд Пер во май ско го ра йо на г. Ви теб ска — про ку ро ру Пер во май ско -
го ра йо на г. Ви теб ска и в Управ ле ние юс ти ции Ви теб ско го об лис пол -
ко ма г. Ви теб ска;

- на судью по ад ми нис тра тив ным де лам суда Окт ябрьско го ра йо на г. Ви -
теб ска Ми хасеву В. А. — пред се да те лю суда Окт ябрьско го ра йо на
г. Ви теб ска.

25 мар та 2004 г. я при шла в суд Пер во май ско го ра йо на г. Ви теб ска на су -
деб ные за се да ния по ад ми нис тра тив ным де лам — в при су тствии на су деб ных
за се да ни ях было от ка за но судьей по ад ми нис тра тив ным де лам Кис ме рош ки -
ной В. И.

26 мар та 2004 г. в при су тствии на су деб ных за се да ни ях по ад ми нис тра -
тив ным де лам в суде Пер во май ско го ра йо на г. Ви теб ска так же было от ка за но.

30 мар та 2004 г. со мной свя зал ся по до маш не му те ле фо ну про ку рор Пер -
во май ско го ра йо на г. Ви теб ска, ко то рый про вел бе се ду по сло жив шей ся си ту -
а ции и по о бе щал ре шить этот воп рос в бли жай шее вре мя, а так же от ве тить на
мою жа ло бу пись мен но.

31 мар та 2004 г. с утра в суде Пер во май ско го ра йо на г. Ви теб ска не было
рас пи са ния су деб ных за се да ний по ад ми нис тра тив ным де лам. Судья Кис ме -
рош ки на В. И. от су тство ва ла, ка би нет был за крыт.

1 ап ре ля 2004 г. судья по ад ми нис тра тив ным де лам Кис ме рош ки на В. И.
по про си ла меня не ме шать нор маль ной ра бо те суда, в при су тствии на су деб -
ных за се да ни ях ка те го ри чес ки от ка за ла.

Выт рым ка са скаргі, накіра ва най віцебскімі назіральнікамі

Пред се да те лю суда Окт ябрьско го ра йо на г. Ви теб ска
Дроз до ву А. В.

23.03.2004 г. нами была осу ще ствле на по пыт ка при су тствия на рас смот -
ре нии дел об ад ми нис тра тив ных пра во на ру ше ни ях в суде Окт ябрьско го ра йо -
на г. Ви теб ска у судьи Ми хасе вой В. А. в со от ве тствии со статьей 229 Ко дек са
Рес пуб ли ки Бе ла русь об ад ми нис тра тив ных пра во на ру ше ни ях.

Дела об ад ми нис тра тив ных пра во на ру ше ни ях рас смат ри ва ют ся от кры то,
и наше же ла ние при су тство вать на рас смот ре нии не ко то рых дел об ад ми нис -
тра тив ных пра во на ру ше ни ях в ка чес тве пуб ли ки за кон но.

Судья по ад ми нис тра тив ным де лам, Ми хас ева В. А., от ка за лась удов лет во -
рить наше за кон ное же ла ние, мо ти ви руя это тем, что рас смат ри ва ют ся лич ные
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дела граж дан, и что по ме ще ние, в ко то ром про хо дят су деб ные за се да ния по ад -
ми нис тра тив ным де лам, слиш ком мало для на ше го при су тствия, а так же не воз -
мож нос тью ис пол нять свои тру до вые об я зан нос ти в при су тствии пуб ли ки.

Та ким об ра зом, мы встре ти ли со про тив ле ние со сто ро ны судьи по ад ми -
нис тра тив ным де лам Окт ябрьско го ра йо на Ми хасе вой В. А., стол кну лись с яв -
ным не же ла ни ем про во дить от кры то су деб ные раз би ра т ельства по ад ми нис -
тра тив ным де лам, как того тре бу ет статья 229 Ко дек са Рес пуб ли ки Бе ла русь
об ад ми нис тра тив ных пра во на ру ше ни ях, что дает нам пра во пред по ло жить о
скры ва е мых осо бен нос тях про ве де ния этих су деб ных за се да ний.

Про сим об ес пе чить вы пол не ние статьи 229 Ко дек са Рес пуб ли ки Бе ла -
русь об ад ми нис тра тив ных пра во на ру ше ни ях судьей по ад ми нис тра тив ным
де лам Ми хасе вой В. А.

Прось ба из вес тить нас о при ня том ре ше нии в пись мен ной фор ме.

Выт рым ка са скаргі, накіра ва най віцебскімі назіральнікамі

Про ку ро ру Пер во май ско го ра йо на г. Ви теб ска

23.03.2004 г. мною была осу ще ствле на по пыт ка при су тствия на рас смот -
рении дел об ад ми нис тра тив ных пра во на ру ше ни ях в суде Пер во май ско го рай -
она г. Ви теб ска у судьи Кис ме рош ки ной В. А. в со от ве тствии со стать ей 229
Ко дек са Рес пуб ли ки Бе ла русь об ад ми нис тра тив ных пра во на ру ше ни ях.

Дела об ад ми нис тра тив ных пра во на ру ше ни ях рас смат ри ва ют ся от кры то,
и мое же ла ние при су тство вать на рас смот ре нии не ко то рых дел об ад ми нис -
тра тив ных пра во на ру ше ни ях в ка чес тве пуб ли ки за кон но.

Судья по ад ми нис тра тив ным де лам Кис ме рош ки на В. А. от ка за лась удов -
лет во рить мое за кон ное же ла ние без ука за ния ка ких-либо при чин.

Пред се да тель Пер во май ско го суда г. Ви теб ска Бес смер тный В. А. под -
дер жал ра бот ни ка суда в на ру ше нии за ко на, по яс нив не же ла ние судьи вы пол -
нять за кон ные пред пи са ния ко нструк тив ны ми осо бен нос тя ми зда ния суда,
стес ни тель нос тью судьи как про фес си о на ла и не воз мож нос тью ис пол нять
судьей тру до вые об я зан нос ти в при су тствии пуб ли ки.

Та ким об ра зом, я встре ти ла мощ ное со про тив ле ние со сто ро ны суда Пер -
во май ско го ра йо на, как со сто ро ны судьи, так и со сто ро ны пред се да те ля, и
счи таю это не за кон ным.

Дан ное не же ла ние про во дить от кры то су деб ные раз би ра т ельства по ад -
ми нис тра тив ным де лам, как того тре бу ет статья 229 Ко дек са Рес пуб ли ки Бе ла -
русь об ад ми нис тра тив ных пра во на ру ше ни ях, дает пра во пред по ло жить о
скры ва е мых осо бен нос тях про ве де ния этих су деб ных за се да ний.

Про шу об ес пе чить вы пол не ние статьи 229 Ко дек са Рес пуб ли ки Бе ла русь
об ад ми нис тра тив ных пра во на ру ше ни ях в суде Пер во май ско го ра йо на.
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Ви теб ские судьи стес ня ют ся на блю да те лей

[31.03.2004 г., 9:23]
Ви теб ских пра во за щит ни ков не до пус ка ют в го род ские суды и не по зво -

ля ют на блю дать за рас смот ре ни ем дел об ад ми нис тра тив ных пра во на ру ше ни -
ях. Пред се да те ли су дов об ъ яс ня ют про ве де ние «за кры тых» про цес сов тем,
что судьи стес ня ют ся.

С 22 мар та в су дах Бе ла ру си пра во за щит ни ки про во дят об ще на ци о наль -
ное на блю де ние за рас смот ре ни ем дел об ад ми нис тра тив ных пра во на ру ше -
ни ях. Осо бое вни ма ние уде ля ет ся ад ми нис тра тив ным про цес сам из-за того,
что имен но во вре мя рас смот ре ния дел этой ка те го рии суды до пус ка ют мно -
жес тво на ру ше ний про це дур но го ха рак те ра, со об ща ет www. belngo. info.

В на ру ше ние ст. 299 Ко дек са об ад ми нис тра тив ных пра во на ру ше ни ях
(со глас но этой статье, су деб ные рас смот ре ния ад ми нис тра тив ных дел дол жны 
быть от кры ты ми, на них дол жны до пус кать ся все же ла ю щие) судьи Пер во май -
ско го и Окт ябрьско го су дов го ро да Ви теб ска за пре ти ли пра во за щит ни кам
при су тство вать на про цес сах. Пред се да тель Пер во май ско го суда г-н Бес смерт -
ный об ъ яс нил это тем, что «судьи стес ня ют ся на блю да те лей».

По мне нию ко ор ди на то ра на ци о наль ной про грам мы мо ни то рин га ад ми -
нис тра тив ных про цес сов по Ви теб ску Ми ха и ла Пав ло ва, дело не в стес ни тель -
нос ти су дей, а в об ыч ном стрем ле нии скрыть осо бен нос ти рас смот ре ния та ких 
дел, судьи же скры ва ют свою пло хую и не про фес си о наль ную ра бо ту. При чем
пред се да тель суда по мо га ет им в этом.

Ви теб ские пра во за щит ни ки на пра ви ли об ра ще ние в про ку ра ту ру с опи -
са ни ем вы яв лен ных в ходе мо ни то рин га на ру ше ний за ко на.

В рам ках про грам мы мо ни то рин га пра во за щит ни ки уже от сле ди ли по всей
стра не бо лее 300 ад ми нис тра тив ных про цес сов. По ито гам про грам мы они на -
ме ре ны под го то вить пред ло же ния по улуч ше нию ра бо ты су дов в дан ной сфе ре.

БДГ

Па ве дам ленні назіральнікаў з го ра да Брэс та

30.03. …Сёння адзін з суп ра цоўнікаў суда па ды шоў да нас і за пы таў:
«Што вы тут робіце? Хто вас сюды прыс лаў? За раз на 15 су так за не па ва гу да
суда! Прэч ад сюль!» Я сы ходзіць не збіраўся, ска заў, што маю пра ва тут пры -
сутнічаць. Неўза ба ве ён ад чапіўся.

31.03. Цікава было, калі суд дзя Міра нюк пры судзіў ад на му ча ла ве ку
штраф у 10 мініма лак про ста на калідоры суда.

…Суд дзя Іна Клыш пач вы гна ла мяне са свай го кабінета. Гэта ад бы ло ся
няг лед зя чы на тое, што я казаў пра ад кры тасць судоў. Прый шло ся ісці да стар -
шыні суда, і той даз воліў мне назіраць за адміністра тыўнымі спра вамі.

109



…На шых дзяўчат не ад ной чы вы да лялі з су до вых па сяд жэн няў. Прос та
суддзі ка залі: «Усё, пас лу халі, за раз вам няма чаго слу хаць». Не ве даю, чаму на 
ад ных спра вах суддзі даз ва лялі пры сутнічаць, а на іншых — не…

…Сёння суд дзя Ілю шы на раз гля да ла спра ву па ар ты ку ле 156 КаАП РБ у
да чы ненні да двух мас та коў, якія ў кра ме «Смак» пас ва рыліся з пра даўцом.
Пра цэс ад бы ваўся ў су до вай залі, вёў яго стар шы ня суда. Усё было афіцый на і
дак лад на, не было ніякай фамільяр насці і грэблівасці з яго боку. На ват было
рас тлу ма ча на пра ва заявіць ад вод суддзі.

…Суп ра цоўнікі суда ставіліся да нас з пы хай і па гар дай. Асабліва не га -
тыўнае стаўлен не дэ ма нстра валі сак ра та ры суда.

Па ве дам ленні назіральнікаў з го ра да Мінска

…Тут пра цуе сап раўдны «кан ве ер» — ад на го яшчэ не пас пелі вы весці з
па кой чы ка суддзі, а іншы ўжо дае тлу ма чэнні суду. Та кое ўра жан не, што вер ха -
водзіць не суд дзя, а нейкі міліцы я нер — ён дае за гад, каго за раз за водзіць у
па кой да суддзі, выклікае свед каў-міліцы я не раў.

…У ход зе раз гля ду спраў тых, хто быў за тры ма ны пад час свят ка ван ня
«Дня Волі», у па кой чык суддзі набілася каля 10 ча ла век — ас татнім про ста не
хапіла мес ца, і яны за сталіся на калідоры. Але суд дзя Вай ця ховіч на ват даз -
воліла ка рэс пан дэн ту тэ ле ба чан ня зды маць увесь пра цэс на відэа.

…Пры везлі ад ра зу ўсіх ча ты рох ча ла век, да таго ж прыйшлі яшчэ пяцёра
з по звамі на 10 гадзін раніцы. Але па куль суд дзя ку дысьці хадзіў, прай шло
амаль дзве гадзіны. Пас ля гэ та га спра вы сталі раз гля даць вельмі хут ка (па
пяць хвілін на кож ную). Аднак у 12:00 суд дзя ска заў, што яму трэ ба рых та вац -
ца да крыміна льнай спра вы, і ўсе раз ышліся.

…На ўва ход зе міліцы я нер на стойліва пытаўся ў мяне, да яко га суддзі я іду. 
Калі я ска заў, што іду да адміністра тыўнага суддзі, ён спы таў, ці ёсць у мяне по -
зва. Калі я ска заў, што про ста хачу пры сутнічаць на су до вым па сяд жэнні з-за
цікаўнасці, ён стаў паг ра жаць мне, што па садзіць мяне за не па ва гу да суда.

…Суд дзя ска заў, што даз воліць мне пры сутнічаць на адміністра тыўных
спра вах толькі тады, калі буд зе даз вол стар шыні Пер ша май ска га суда. Я
схадзіў да стар шыні, і пы тан не было вы ра ша нае.

…Суд дзя сядзіць далёка ад бу дын ка суда, у га радскім ад дзе ле міліцыі.
Відаць, яму там вельмі сум на, таму да на ша га пры хо ду ён пас тавіўся спры яль -
на. Аднак праз нейкі час ён пачаў скардзіцца, што пра яго шмат пішуць кеп ска -
га ў га зе тах, стаў цікавіцца, ці не на ле жым мы да не й кай гра мад скай ар -
ганізацыі. По тым ска заў, што не тлу ма чыць пра ва па ру шальнікам пра ва ад во ду
таму, што ў іх няма за кон ных пад стаў заявіць яму ад вод.

…Пад час маніто рын гу нам было вельмі цікава назіраць за раз гля дам
адміністра тыўных спраў. Суддзі ставіліся да нас спры яль на (мы ска залі, што
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з’яўля ем ся сту дэн тамі-пра ваз наўцамі) і на ват за пра шалі па назіраць за раз -
гля дам крыміна льных спраў.

…У суд зе за раз ідзе ра монт, таму на калідо рах вельмі бруд на, шмат па -
кояў не пра цу юць, а сак ра та ры пе рабіра юць спра вы про ста на калідоры.

За вер ша ет ся на ци о наль ный мо ни то ринг ад ми нис тра тив ных су деб ных
про цес сов, орга ни зо ван ный пра во за щит ным цен тром «Вес на»

Минск, 31 мар та. 2 ап ре ля в Бе ла ру си за вер шит ся на ци о наль ная про грам -
ма мо ни то рин га ад ми нис тра тив ных су деб ных про цес сов, про во ди мая не за ре -
гис три ро ван ным пра во за щит ным цен тром «Вес на». В ходе нее пра во за щит ни -
ки в раз лич ных го ро дах Бе ла ру си вы яв ля ют на ру ше ния за ко но да тель но го и
про цес су аль но го ха рак те ра, до пус ка е мые при рас смот ре нии дел об ад ми нис -
тра тив ной от ве тствен нос ти.

Как со об щил Бе лаПАН ко ор ди на тор дан ной про грам мы Юрась Ча у сов,
мо ни то ринг про во дит ся уже на про тя же нии двух не дель в Мин ске, Ви теб ске,
Брес те, По лоц ке и Но во по лоц ке. В при су тствии 30 на блю да те лей, ра бо та ю щих 
в 15 су дах, уже рас смот ре но бо лее 400 дел. Та ким об ра зом, пра во за щит ни ки
со би ра ют дан ные о на ру ше ни ях, ко то рые за тем бу дут про а на ли зи ро ва ны и
об ра бо та ны. Ведь, по сло вам Ю. Ча у со ва, цель про грам мы за клю ча ет ся не в
про стой фик са ции су деб ных не до че тов, а в из ме не нии сло жив шей ся си ту а -
ции, упраз дне нии сис тем ных оши бок. За час тую судьи к рас смот ре нию ад ми -
нис тра тив ных про ступ ков, та ких как мел кое ху ли га нство, управ ле ние ав то мо -
би лем в не трез вом виде или на ру ше ние пра вил тор гов ли, от но сят ся по вер -
хнос тно. По то му что кро ме судьи и на ру ши те ля, как пра ви ло, ни кто в та ких
про цес сах не учас тву ет. Одна ко в Бе ла ру си еже год но от ме ча ет ся око ло пяти
мил ли о нов ад ми нис тра тив ных пра во на ру ше ний, бо лее двух сот ты сяч дел о
ко то рых про хо дят че рез суды. В свя зи с этим пра во за щит ни ки хо тят про вес ти
ана лиз на ру ше ний в су дах де йству ю ще го за ко но да т ельства и на его осно ве
раз ра бо тать свои пред ло же ния, ко то рые за тем бу дут от прав ле ны в Ми нис те -
рство юс ти ции и су деб ные ин стан ции. Учас тни ки мо ни то рин га над е ют ся, что
их за ме ча ния бу дут учте ны при вне се нии из ме не ний в Граж дан ский и Про цес -
су аль ный ко дек сы Рес пуб ли ки Бе ла русь.

Юрась Ча у сов от ме тил, что прак ти чес ки во всех су дах к про ве де нию мо -
ни то рин га от нес лись бла гос клон но. Исклю че ни ем ста ли лишь суды Пер во -
май ско го и Окт ябрьско го ра йо нов го ро да Ви теб ска, где пра во за щит ни кам в
на блю де нии было от ка за но.

Андрей АЛЕКСАНДРОВИЧ,
Бе лаПАН
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ДАДАТАК  2

RESUME IN THE ENGLISH LANGUAGE

THE MONITORING OF REALIZATION OF THE RIGHT FOR FAIR COURT
EXAMINATION DURING CONSIDERATION OF CASES ON

ADMINISTRATIVE OFFENCES IN BELARUS

The results of the research conducted in twelve courts of Miensk, Bierascie, Viciebsk,
Navapolacak and Polacak within the period from March 22 till April 2, 2004.

INTRODUCTION

One of the major institutions of democratic society and constitutional state
is fair court. The right for fair and impartial court belongs to fundamental human
rights and is stipulated in the Universal Declaration of Human Rights. According
to the International pact on human rights every person under charge has the
right for fair and public investigation of his case by competent and impartial
court formed on the basis of law.

Unfortunately, consideration the cases on administrative offences by
Belarusan courts is not researched sufficiently. The official statistics give little
information about the real situation in this sphere. At the same time, every year
hundreds of Belarusan citizens are brought to court for administrative offences.
Every year about 300,000 court proceedings on administrative cases take place
during which the decisions on administrative arrests and fines are passed.
However, the observation of human rights during these trials, particularly, the
right for fair trial, are paid little attention to.

Providing monitoring to this problem human rights organizations must draw 
public attention to the problem and demand improvement of the situation with
the securing of the right for fair trial. One of the steps in this direction is the
monitoring program that sets an aim to observe the realization of the right for
fair trial. This program was carried out by activists of human right center “Viasna” 
in the period from March 22 till April 2, 2004. The given brochure presents the
results of the program.

We hope that the results of the observing of 533 administrative proceedings
in 12 courts of 5 cities and worked out proposals will give material that will be
used by Belarusan courts in order to improve their work during investigation of
administrative cases.

We also hope that the information received during monitoring will be
applied during preparation of changes into the Processing code on
administrative offences regarding additional guarantees of human rights
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implementation. Some of the proposals on securing these provisions are placed
in the given brochure in the chapter “Recommendations on improvement of the
present situation”.

Monitoring program coordinator
Yury Chavusau

SETTING OF THE PROBLEM

Civic association “Human rights center “Viasna” possesses
profound experience of observing administrative trials in the courts of Belarus.
In annual chronicle-reviews of human rights violations in Belarus that are
regularly published by HRC “Viasna” it was noted that basic human rights are
systematically violated during court trials. That happens not only because of
violations of processual legislation norms by courts but also because of the
existing drawbacks in the legislation that sometimes doesn’t contain enough
guarantees for implementation of impartial court hearing.

Members of HRC “Viasna” every year take part or observe hundreds of court
proceedings on administrative cases and record all violations of the legislation:
the right of the charged for defense, violations of case investigation temporal
limits, illegal clandestine processes, simultaneous consideration of the cases
regarding several law-offenders during one hearing, violations of the rules of
evidence evaluation, improper attention to the evidences from the defending
side, violation of innocence presumption etc. As a result, very often the court
trials of administrative cases are far from being objective and impartial. 

Very often barristers do not participate in such cases and that provides
ground for various infringements. Besides, the level of prosecutor’s control over
administrative case consideration remains low, prosecutors rarely take part in
court trials on this category of cases. Now wrong practice took deep roots in
Belarus when administrative processes are held according to simplified
procedure not stipulated by the legislation. As a result, the courts of lower level
do not keep to the rules and norms of processual legislation and break basic
rights of the defendants, violating the right for impartial court proceeding
written down in the International pact on civil and political rights and in the
Constitution of the Republic of Belarus.

In such circumstances punishment for the administrative offences may
count 15 days of administrative arrest or huge fines that sometimes reach several
thousands of dollars. The situation is even worse as the court decisions come into 
force just right after their announcement leaving no possibility for cassation or
appellation re-considerations. 

One more factor to pay attention to while evaluating the provision of
processual requirements during administrative cases consideration is poor
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material and technical working conditions in the courts. Poor equipping of the
courts and insufficient attention of court administration to the issues of proper
work on administrative materials deprive the citizens of the right to defend their
rights.

The result of influence of all mentioned factors is systematic and regular
violation by Belarusan courts the norms of processual legislation and rights of
Belarusan citizens for open and impartial court trial during court proceedings.

АNALYSIS OF THE LEGISLATION

Administrative responsibility is one of the most common legal liabilities in
Belarus. It is difficult to find a person who has not been a subject to
administrative responsibility. Everyone paid a fine for violation of the road rules
or violation of the rules of using public transportation. However, not always
administrative cases are resolved as easy and harmless. There are such tough
measures as detention, custody, administrative arrest, huge fines. That is why
administrative researchers say that a good administrative legislation is more
important to the community than a good Constitution.

Crisis of the Old Legislation
According to the official data spread by the Ministry of Internal Affairs, up

to five million of administrative offences are registered in Belarus annually.
This data has a steady tendency to increase. Meaning that every second
resident of the country violates the administrative law during a year. Among
the most spread administrative offences are driving under alcohol, drinking
alcoholic beverages in public places or appearing drunk in public places,
breaking rules of trade and service, trading at the inappropriate places, petty
hooliganism and petty larceny. Annualy more than ten thousand people are
subject to administrative responsibility (fines, arrests for up to 15 days) for
each of these offences. 

The reason for such an obvious increase in the amount of violations does not 
lie in the flourishing of the population’s antilegal moods. The thing is that our
administrative legislation has been grown old morally and does not correspond to 
the current political and legal realities. The Code of Administrative Offences, the
basic legal act in this sphere, was adopted still in 1984 and reflects the old reality. 
Enough to say that when judges announce their verdicts in compliance with the
current Code of Administrative Offences, according to Article 1 of the named
Code, they do that with the aim of “defence of the USSR civil structure, socialistic
reality, enforcing of the socialistic law and educating the civilians in the spirit of
proper and steady execution of the USSR constitution and in the spirit of
respecting the rules of socialitic life”. Obviously, that in such a case any process
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becomes fake, it is enough for any of the offenders to think over on what basis
and with what aim they are brought to the responsibility. 

This problem aroused long ago, but its resolution was restricted by
half-measures. It is a common knowledge that about 200 amendments were made 
to the current Code of Administrative Offences during the times of fundamental
reforms in our community. These changes brought it closer to the present and
made it more correspondent to the human rights. Changes and amendments are
made to the Code at each parliamentary session, each article of the Code ends
with a footnote on the made changes. As the result, the Code became a
miraculous centaurus, consisting of socialistic legislation norms and added by
the elements appropriate to the Belarusan modern legal system. The Supreme
Court’s and Constitutional Court’s attempts to resolve the old Code’s issue on the
level of its usage by courts did not bring any change in the situation. 

Thus, the current Code of Administrative Offences is the most archaic of the
existing codes. All other spheres of public life are regulated by the new codes
adopted in correspondence to the judicial and legal reform. The new Criminal,
Criminal and Processual, Civil, Civil and Processual, Economic and Processual,
Housing, Matrimonial and Family, Customs and other codes have been brought
into compliance with the reality by the corresponding branches of law. Even
though a lot of progressive norms have not got into these codes, for example, the
jury was introduced in the new Criminal and Processual Code, but the President
refused to sign this article and it has not been enforced and later on was excluded 
from the Code. On the whole, the active work on legislation done by the
parliament and the National center on law activities was fruitful and should be
regarded as positive. 

Now it is the Administrative branch’s turn to be reformed. 

Instead of the Old Code of Administrative Offences
There Will Be Two Administrative Codes 

From 1995 intensive work has been carried out on the two new codes meant
to substitute the Code of 1984. The new law is expected to come into legal force
in 2004. It will be a separate Processual and Executive Code of Administrative
Offences and a Code of Administrative Offences, where the descriptions of all
violations will be defined and single norms will be used for all offences. The latter
will define the order of administrative cases’ examination, administrative process 
participants’ rights, execution of resolutions on administrative punishments.
Thus, the lawmakers are going to divide the corporeal and processual parts of this
legislation brach, as it is now in the criminal branch, at the same time bringing it
closer to the modern life. 

The new Code went through the whole procedure of the legislation process
and was passed by the House of Representatives in December 2002 and by the
Council of the Republic in March 2003. It was also signed by the President,
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however, it has not come into force yet. The last article of the Code says that the
new Code is to be brought into force by a special law. So at the moment the law
machinery and courts are being re-trained, their workers study the new Code and
get prepared to its introduction. The law on the introduction is expected to be
passed only after the Parliament approves the final variant and the President
signs the Processual and Executive Code of Administrative Offences, as both of
the codes are interrelated and their separate introduction would make no sense. 

We will try to analyze the final variant of the lawmakers’ work. In comparison 
to the old Code the new one does not include processual norms and does not
regulate the procedure of bringing to administrative responsibility. It also
defines which actions are offences, describes the corpus delicti, sets the types of
administrative punishments and also defines the range and type of an
administrative punishment for the violation of each single article by the subject
approved guilty for the offence. 

While the Code has not been put into force yet, it is already being changed.
For example, Article 12 “Administrative offences in entrepreneurship” got 9 new
articles, 3 more articles have been changed and even some of the new 9 articles
have got additional changes. So in a couple of months after the Parliament
passed the new Code, almost half of this notional article was rewritten. It is not
connected with the necessity to improve the Code after some substantial
transformations in the law. This lack of stability and strive for innovations is
connected with the primary drawbacks of our legal system. New President’s acts,
orders and decrees, connected with the change of the reasons and the type of
administrative responsibility, as well as new punitive measures are constantly
appearing. In our legal system a decree has a higher legal power than a code, so
that it has to be changed and added. Thus, the newly passed Code has lost its
correspondence to the President’s acts and requires further changes. Obviously,
such an instability in the legislation does not contribute to the enforcement of
law in our state. It is an evidence of our unpredictable legislation, it is never
possible to predict whether in some months an act legal now would become
illegal. Doing a harmless thing, a person is never sure whether he/she violates the 
law, as it was, for example, with using foreign currency cash for loans or payments
made between persons. 

At the same time the Processual and Executive Code of Administrative
Offences is expected to be passed at the Spring Parliamentary session and will
define the procedure of bringing to administrative responsibility, administrative
process participants’ rights and obligations, bodies responsible for examining
cases on administrative offences and will regulate the execution of
administrative punitive actions. It should be mentioned that the third edition of
the Processual and Executive Code of Administrative Offences has been altered a
lot in comparison to the draft variant suggested to the President, who is
traditionally to submit drafts of new codes to the Parliament. 
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What Are the Expected Outcomes
of the Improved Administrative Legislation? 

The common property of both codes of administrative offences is that the
legislation becomes more up-to-date and corresponds to the modern life. A lot of
old Soviet rudiments have disappeared from the updated legislation. At the same
time the administrative branch becomes more like criminal legislation, both
these branches are being formed by one principle. 

It is very interesting that by the new Code juridical persons can also be
regarded as subjects of administrative offence. It changes the system of bringing 
to administrative responsibility. Now a commercial firm, a state office and a
public association can become offenders. Such a change might be logical, as a lot
of offences are made by juridical persons (organizations). Now they become
subjects for penalties. Before that responsibility was laid either on officials or on
nobody at all. However, there are a lot of problems in assessing the juridical
person’s guilt and separating officials’ guilt from that of the organization. 

While analyzing the new Code, some important points should be mentioned
in connection with assessing types and ranges of the administrative punitive
measures. 

The maximum rate of the administrative penalty should be viewed as a
positive factor. While according to the old Code a person could be a subject for a
fine of 300 basic units and the officials for 500 units, now the maximum penalty is 
about 50 basic units. There used to be situations when the penalty for an
administrative offence exceeded the penalty for a criminal misdemeanor. While
an official position is not the basis for an increase in the maximum range of
penalty, the maximum penalty for private entrepreneurs can reach 200 basic
units and for juridical persons up to 500 units. 

There have been some changes made to the order of imposing
administrative punitive measures such as an administrative detention. Still the
maximum term of arrest for one offence cannot exceed 15 days. But in
comparison to the old Code each single article does not limit the sphere of
applying arrests. When earlier a lot of articles on detentions ran “from 3 to
10 days” or “up to 5 days”, now the articles say just “arrest” and the court itself
decides on the period of the custody, but not more than 15 days. 

Limiting the whole arrest to 25 days when there are several offences
conducted cannot be regarded positive. Administrative arrests for different
offences will be summed up within the limits of 25 days. There was a rule in the
old Code that even for several offences a person cannot be arrested for more than
15 days. So the actual maximum length of the administrative arrest will make up
25 days. 

The old in their essence administrative punitive measures have been
preserved-warning, appropriation, deprivation of a special right (for example, the
right for driving), pecuniary penalty in the amount equal to the cost of the object

117



of the misdemeanor (for example, of the stolen thing in a petty larceny). But
there are new types of punishments also, deprivation of the right to certain
activity and deportation. Deportation is meant for foreign residents and persons
without residence, including such offences as violation of the order of providing
and using free foreign aid. 

As far as the changes in the constituents of some offences and the changes
in the sanctions for their conduct are concerned, there is a lot of new included,
the analysis of these changes requires a substantial study. For example, there
some new articles connected with the usage of coding systems for protecting the
information like PGP(Art. 22.7–22.8 of the Code), administrative responsibility is 
introduced for smoking in prohibited places(Art. 17.9 of the Code), etc. 

It is interesting that responsibility for disobedience to the police orders has
been suspended — the civilians will be responsible for disobedience to legal
orders of all officials on duty (Art. 23.4 of the Code). 

The Code still includes the norms referring to by-laws. For example, to find
out whether a person has violated Art. 23.43 of the Code “Violations of the
legislation on burials”, it is necessary to know this law. So a lot of articles are
dependent on other laws, decrees and by-laws. Only such a Soviet rudiment as
responsibility for residing without a residential permit stays the same. 

It should be pointed out that an improved Processual and Executive Code of
Administrative Offences will be a positive factor for executing people’s rights. It
obviously executes administrative process participants’ rights in a more
sufficient way. But it is also obvious that a lot will depend on the position of the
law machinery and courts, on how they will execute new rules. 

We can only hope that the MPs will realize their whole responsibility while
passing the third edition of the Processual and Executive Code of Administrative
Offences in Spring. This statutory and legal act is connected with an issue very
important for citizens. It is meant not only to fill in the gap in the legislation, due 
to the current Code’s out-of-dateness, but also the new Code will create
conditions for execution of citizens’ rights for a fair administrative trial and set
barriers for violation of people’s rights. In the light of the coming elections to the 
House of Representatives such a step should get an appropriate evalution from
voter, as administrative responsibility concerns literally everyone. 

At the same time the remedial movement activists should be very attentive
while watching the processes of changing the administrative legislation. Every
effort should be made for the new law and its implementation to correspond to
the spirit of human rights and the Belarusan population’s interests.

Judicial practice
At the present moment 144 district (town) courts consider the cases on

administrative offences all over the country. On December 1, 2003 174 judges on
administrative cases were employed in these courts. In 2003 the courts of
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Belarus considered 328258 administrative cases, 39387 more in comparison to
the year 2002. Thus, the number of administrative cases has grown by 13,6% that
is rather considerable increase compared to the tendencies in the last years.

282023 persons were sentenced to various administrative punishments.
Consequently, 85.9% of all people brought to responsibility were criminated. In
comparison to 2002 the percentage of discharged persons on administrative
cases has grown by approximately 1% from total number of all people against
whom administrative proceedings were instituted. 

In 2003 180737 offenders were sentenced to fines, 8384 people — to
corrective (civil) labour, 74761 people were arrested. Confiscation of property
was used as primary or additional punishment measure for 26832 people (9.5%),
the number grew by 36.3% compared to the last year.

From the mentioned facts we see low level of attention to administrative
cases from the side of barristers. At the same time the result of barristers’ work at
those cases where they were present is positive. The number of people verdicted
“not guilty” in the cases with participation of barristers is considerably higher
than in the cases where the barristers did not defend the people under charge.
According to the report of the Republican Bar for 2002 the total percentage of
episodes when the charge was lifted in administrative cases equaled 53%. It is
known that in 2003 barristers took part in 284 trials within the frames of free
juridical assistance program.

Unfortunately, the official juridical statistics while analyzing the practice of 
taking to court for administrative offences do not pay enough attention to the
realization of citizens’ rights, focusing mostly on formal and quantitative figures.

AIMS OF THE MONITORING AND METHODOLOGY OF RESEARCH

The general aim of the given monitoring program is to analyze the practice
of realization of the right for impartial court proceeding during investigation of
administrative cases and to formulate proposals in order to bring processual
legislation and judicial practice in compliance with the standards of human
rights. The results of this research will help to improve the situation with
execution of citizens’ rights for fair court proceeding during consideration of
cases on administrative offences.

The presence of monitoring results when occasions of human rights
violations during consideration of cases on administrative offences are recorded
allows to address the court organs with proposals to make changes into the
judicial practice. These changes should be directed to accomplishment of the
right of the accused for impartial consideration of the case within the frames of
objective and thorough process, within the limits of court procedure defined by
the law. Legal proceedings must run with full realization of citizens’ rights for
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defense, for presenting the evidences in their favour, with exact informing of the
citizens about their rights in administrative process. There is also necessity to
improve the access of citizens to the court, to increase working culture of judges
and to create favourable material and technical conditions for securing justice.

Apart from that Belarusan Parliament now is considering the draft project of
the new Processual and executive code of administrative offences that will
regulate all occasions of bringing the citizens to administrative responsibility,
including regulating the procedure of juridical consideration of administrative
materials. This factor became an additional impact for realization of this research 
as new opportunity arose to influence the changes of conditions of
administrative cases consideration through proposals to the contents of new
administrative and processual legislation. 

The presence of monitoring results with recorded scale of citizens’ rights
violations and information on deviations from the determined administrative
offences consideration procedure allows to demand introducing into this bill the
norms that would prevent violations of citizens’ rights during administrative
proceedings and might guarantee the realization of the right for fair and
impartial trial.

The aim of the monitoring didn’t include the evaluation of the essence of
the decisions taken by the courts at the trials — the attention was focused on
processual moment only. 

Operative research objectives:

- To observe the investigation of cases on administrative offences in
5 courts of Miensk City (courts of Centralny, Piersamajski, Leninski,
Zavodzki and Saviecki districts), 3 courts of Viciebsk (courts of
Kastrycnicki and Cyhunacny districts and Viciebsk rajon court), 2 courts
in Bierascie (courts of Maskouski and Leninski districts) and in 2 courts
of Polacak district (Navapolacak town court and Polacak town and
district court).

- to write down during the processes all found violations in the monitoring 
sheets according to the noted questions

- to note material and technical conditions for work of the given court in
general observation sheet.

- to analyze the filled-in questionnaires and to get consolidated figures on 
each of the questions mentioned in the monitoring sheets according to
the existing hierarchy of juridical norms.

- on the basis of received data to draw conclusions regarding realization of 
human rights and sticking to processual norms during consideration of
administrative cases in courts.
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- to work out proposals on improvement of judicial practice in the matter
of administrative case investigation.

- to work out proposals on consolidation in the new Processual and
executive code of administrative offences the guarantees of realization
of human rights.

Thus, the primary function of our research was receiving of documentary
information about the situation with processual rights and human rights
realization during consideration of cases on administrative offences and
definition of the necessary changes to the legislation that might minimize the
violation of human rights in this sphere.

Alongside this function the research pursued several additional
functions — prevention of human rights violations during concrete
administrative proceedings through accentuating public attention to this
category of trials, increase of public attention to the problem of human rights
realization during administrative trials through publications in the media,
improvement of the skills of program participants in the field of human rights
monitoring as an important aspect of human rights activity.

The monitoring over the work of courts of base level on consideration of
cases on administrative offences was carried out from March 22 till April 2
(10 working days). The observers received the task to attend as many
administrative cases in these courts as possible. On each of the administrative
processes a separate monitoring sheet was filled in. The observers also filled in
general sheet of observation over material and technical condition of the given
court.

The work of observers was coordinated on site by leaders of local branches of 
HRC “Viasna”.

GENERAL CONCLUSIONS
(based on the information received during the monitoring)

During the monitoring program (the period from 22.03.2004 till
02.04.2004) observation over 533 court trials on consideration of cases on
administrative offences in courts of base level was carried out. Taking for the
basis official statistics for 2003, we can state that 4% of all cases considered by
all courts in the country for this period were covered by the observation. The
observers managed to attend half of the administrative trials considered in the
selected courts that allows to say about sufficient representativeness of the
research.

121



122

During the research certain drawbacks in administrative-processual
legislation and in the practice of administrative case consideration were found
out that create conditions for citizens’ rights violations.

Recorded drawbacks in the practice of administrative offences consideration:

1. During consideration of administrative cases the judges do not read out at
all or not completely the report on administrative offence. That is a
commonly used practice (Tables #33–35). According to the requirements of
the Code of administrative offences any consideration of the administrative
case should start with that procedure — reading the report on
administrative offence. Thus, the lawbreakers are not informed about the
essence of the charge and judges do not explain the reasons why the person
is brought to responsibility.

2. The rights of the lawbreaker as participant of the process are not read out
(tables #25–28, 65). The widely-spread formulating of judges are “You
definitely know your rights” or “You possess all processual rights as process
participant” do not tell anything to the process participants. Thus, the
citizens of the country once taken to administrative responsibility are
deprived of knowing their rights because of negligence of judges during
court proceedings on administrative cases. Especially seldom judges tell the 
process participants about their right to reject the judge or other process
participants (table #28).

Even in those cases when the rights are enumerated, judges very seldom
ask if the people understand their rights (Table #27). That is an additional
obstacle for the process participants to apply their rights in practice.

Correspondingly, the people are very passive in the courts, they do not
use their rights as they do not know them. They do not claim intercessions,
do not present evidences and explanations in their defense, do not resort to
assistance of barristers or representatives, do not claim expertise, do not get 
to know the case materials (Tables #38–47, 68). Consequently, because of
negligent attitude of the judges on administrative cases, the country
citizens are deprived of those rights that are guaranteed according to the
processual legislation.

3. Consideration of the cases out of the main court building favours violations.
Especially when reserve buildings are inappropriate for the process (f. i. militia
offices) (Tables #5, A46). Such practice undermines the confidence of the
society in the judiciary system. Maladjustment of the premises limits the public
character of the trials. When during the case consideration in the judge’s
cabinet there is room for one or two people only, the legal proceedings lose
open character and become clandestine in essence (Tables #6, 14).



4. There are some cases registered when the fine exceeds the maximum rate
established by the corresponding article of the Code (table #63). That
happens when the size of the administrative punishment is prescribed by
the decree or other legislative act but not the Code of administrative
offences. Such practice cannot be tolerated, as it is not correlated with the
spirit of law.

5. Very often in the rooms where the administrative cases are investigated
(rooms of judges and other rooms inappropriate for the trials) there are no
state symbols (Table #A37). In such circumstances the legal proceedings
lose their public character what is absolutely inadmissible.

6. Access of the citizens into the court building is sometimes limited without
any reasons (Table #A2). Especially difficult to get into the building for
people with limited moving abilities — there are no special equipment in
overwhelming number of courts. (Tables #A3 and A9).

7. Material and technical conditions of the courts create additional obstacles
in access to the court: during the research the absence of cloak-rooms,
toilets, refreshment bars, parking and public telephones was found out.
(Tables #A4–A12). Bad conditions for work of courts and their disparity with
the requirements for the official state buildings are also frequent. (Tables
#A13, A40–A42, A47).

8. Sometimes the informational boards lack necessary information about the
time and the place of the case consideration, about processual rights of
citizens, addresses of juridical consultation offices, samples of applications
and complaints etc. (Tables #7, A14–A32). That underlines improper
execution of the measures on improvement of public discipline and security
undertaken by the Ministry of Justice in 2004. All this leads to late
beginning of administrative trials or their running not in the defined
beforehand time (Tables #8–10). 

9. Very often the access of the audience into the room where the process is on
is limited without any explainable reasons. (Tables #14, A33).

10. At the beginning of the hearing the judges do not announce the officials
considering the case what is a serious violation of the procedure stated in
the law (Table #11).

11. A lot of cases are considered without writing record of the trial. In some
cases the legislation allows that but the practice shows that very often the
record of the trial is not written when it is obligatory according to the law
(Table #13). Some cases were found out when the record sheet was written
not by the secretary but by another person which contradicts to the law.
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Some cases were noted down when the secretary or the judge functioned as
interpreters which is a serious violation of the procedure of administrative
case consideration (Table #24). Insufficient equipping of secretaries of
court proceedings (Tables #A34, A36) and absence of necessary equipment
was also observed (Table #A38).

12. The participation of barristers (Table #31) and representatives of the
offenders (Table #32) in administrative processes is a very rare occasion.
Moreover, the consideration of cases under direct observation of prosecutor is 
even more rare (table #37). Because of this most of trials are held only with
presense of the judge and the offender (even secretary not always present at
the trial — Table #12). Such situation creates favourable conditions for
various violations of legal procedure and rights of the process participants.

13. While considering cases on administrative offences, witnesses are seldom
invited to the trials (Table #29) and the examination of the witnesses is
often carried out with violations of the requirements of the processual
legislation (Tables #30, A39).

14. The application of administrative punishments in various regions of the
country differs, there is no common standard and understanding of the law
(table #64). For instance, using corrective labour as a measure of
administrative penalty varies in different voblascs considerably. Such
practice is intolerable as the difference in using administrative penalties is
not based on the law and caused by secondary reasons. In these
circumstances common and universal application of the law concerning
administrative punishment all over the territory of Belarus is not realized.

15. Announcement of the court verdict is often carried out with violations of
the requirements of the processual legislation: the judges do not ask if the
offender understands the verdict and the procedure of its execution, do not
explain the procedure of verdict execution or appelation, do not explain the
order of receiving of the decision copy, do not explain the order of
familiarizing with the record of the court hearing and making remarks in it
(Tables #50–53).

16. There were some cases when the administrative proceeding was held on
several offenders at the same time and one decision concerning several
citizens was passed. In official documents all cases were recorded as
separate but in practice in 8 trials the judges (mostly from Navapolacak
town court) broke processual norms and investigated several administrative 
cases simultaneously. Similar “mass” trials contradict to the existing law
and are inadmissible despite the fact that in the draft version of the PECoAO
such practice is absolutely legal.
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17. Considering the cases for which administrative responsibility is stipulated
by President’s decrees, sometimes judges didn’t refer to corresponding
articles in the CAO. That is wrong as the offenders didn’t know what norm
they broke and on what reason they were taken to responsibility.

18. Very often during the trials the judges show their non-professionalism by
expressing familiarity towards the charged or even humiliate the offenders
(Table #54). That is a violation of the Honour Code of Judges that has an
effect on the whole legal proceeding.

RECOMMENDATIONS ON IMPROVEMENT OF THE EXISTING SITUATION
(basing on the monitoring results)

Recommendations for state organs regarding the practice of administrative 
offences consideration.

1. For judges — while considering the case on administrative offences it is
necessary to keep strictly to all norms of the processual legislation. It is
necessary to treat all administrative cases with full responsibility as it is
stated in the legislation and Honour code of judges.

2. For judges — to keep to the rule about obligatory and complete explanation
to all participants of the court hearing of their processual rights in
accordance with the legislation. The judges have to clear out if the offender
understands his/her rights as process participant, if not — it is compulsory
to explain the rights once more. It is necessary to explain to process
participants the right of rejection in regard to other process participants.

3. For judges — to bear in mind that familiarizing with the case materials is an
important guarantee of citizens’ rights implementation. The practice when
the judges show negligence to this processual right and says that “the
citizens had an opportunity to familiarize with the record on administrative
offence when that was composed” can not be accepted.

4. For secretaries and chancelleries of district courts — to watch that the
summoning of the offender to the trial was carried out in accordance with
the stated in the law procedure. In particular, the summons should be
handed to the offender and the latter should put his signature confirming
that he received the summons.

5. For judges — considering the administrative case it is necessary to keep to
the rule about obligatory announcing of the record sheet on administrative
offence.
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6. For judges — to provide an opportunity for administrative offenders to look
for a barrister. When the case is postponed because of looking for barrister,
the offender should not be in the position of administrative detention.

7. For judges — considering the administrative case the judges should keep to
the established order of witnesses’ questioning and order of witnesses’ stay
in the court building.

8. For judges —Group trials (simultaneous consideration of the case
concerning several offenders during one court trial) is a violation of the
processual norm according to the existing Code of administrative offences.

9. For judges — the existing practice of sending record sheet for
re-consideration when the record sheet on administrative offence is
imperfect contradicts to the spirit of law. In cases when there are no
sufficient reasons to call the person to administrative responsibility the
court must plead the person innocent. The organ that wrote the primary
record sheet on administrative offence has an opportunity to write a new
record sheet about the same fact.

10. For judges — it is recommended to use corrective labour as administrative
punishment instead of arrests and fines that are widely spread now.

11. For judges — while considering administrative cases the judges should stay
official and correct, keep to all principles of legal proceedings and, first of
all, follow the principle of innocence presumption in regard to the person
taken to administrative responsibility. 

12. For judges — in order to secure the right for defense of the people taken to
responsibility, it is recommended to provide opportunity for participation of 
representatives of the offender in the trial.

13. For Republican Bar and courts — to create conditions that contribute to
participation of barristers in investigation of the administrative cases.

14. For Prosecutor’s office — to increase attention and supervision over
consideration of administrative cases in the courts, to react on the violation
of the processual norms from the side of the courts when taking citizens to
administrative responsibility in the order of supervision.

15. For Prosecutor’s office — to encourage workers of the prosecutor’s office to
direct supervision over the course of administrative processes.

16. For chairpersons of district courts — in order to increase juridical
competence of the participants of administrative trials it is reasonable to
place the information about their rights on the informational boards near
the rooms of judges on administrative cases and executive issues. Besides,
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all information necessary for the citizens to secure their rights should be
placed in the court building: information about working hours of the court
and reception hours of concrete judges, time and place of all trials,
coordinates of justice organs and juridical consultations, telephone
numbers of the court and help lines as well as other information.

17. For chairpersons of district courts and judges — administrative cases should
be considered only in appropriate rooms — court halls and properly
equipped rooms in court buildings. Consideration of cases out of court
building and other improperly equipped places favours violations of
citizens’ rights.

18. For Supreme Court, voblasc courts and prosecutors’ offices — to strengthen
supervision over consideration of administrative cases by judges of district
courts.

19. For Supreme Court — with the purpose of proper realization of citizens’
rights it is recommended to generalize the practice of applying by country
courts the Code of administrative offences adopted in 1984 and work out
recommendations for proper transition to applying new administrative
legislation — Code of administrative offences dated by 2002 anf Processual
code of administrative offences.

Recommendations for the National Asssembly of the Republic of Belarus on 
including into the Processual and executive code of administrative
offences the guarantees of realization of citizens’ right for impartial and
fair court consideration and on correcting certain norms of the Code of
administrative offences.

1. Not knowing the rights is a big problem for Belarusan citizens. That is also
typical for the people that are taken to administrative responsibility. That’s
why, it makes sense during writing the record sheet on administrative
offence to give the people that are taken to administrative responsibility
the carbon copy of this sheet. It is important to enumerate the rights of the
offender in this copy.

Consequently, it is necessary to introduce into part 2 of article 10.2 of
the draft version of PECoAO a provision of the following content: “In the
record sheet on administrative offence the following information is noted:
… enumeration of the rights and obligations of the person concerning
whom the record sheet is written”. The first sentence of part 5 of this article
should be written in the following edition: “The copy of the record sheet is
given to the natural person or representative of the legal person concerning
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which the trial is on. The recipient of the copy puts his signature confirming
receiving of the document”.

2. The judges practice only simple enumeration of the offender’s rights not
asking if the offenders understand their rights. Very often the people do not
understand the rights that were read out. The judges must explain the rights 
in detail and more exactly. It is recommended to underline in the PECoAO
that after reading out the rights the judge must ask “Do You understand
Your rights?” in case when the offender doesn’t understand some of the
mentioned rights, the judge must additionally explain the contents and
meaning of these rights and mechanism of their realization. 

Thus, the following provision should be stipulated in article 10.6 of the
PECoO: “An official person of the organ that is running administrative
process is obliged to explain to the participants of the administrative
process their rights, check if the participants of the administrative process
understand their rights and secure the possibility to realize these rights”.

3. Sometimes during consideration of administrative cases inattentive and
negligent attitude of the judges to this category of cases is observed. That is 
unacceptable as legal proceeding is profaned, the authority of justice
decreases and the rights of citizens are violated. To avoid this it is necessary 
to extend the participation of prosecutors in investigation of administrative 
cases. Office of public prosecutor is the organ that provides general
supervision over the situation with lawfulness in the country. It should also
watch over the realization of citizens’ rights during consideration of
administrative cases in the courts. That’s why it is necessary to include into
the PECoAO the provision about consideration of administrative offences
for which administrative arrest as a penalty measure is presupposed, is
carried out with participation of prosecutor or in presence of prosecutor
(article 2.15 of draft version of PECoAO part 2).

4. In accordance with the general rule the time of administrative detention
cannot exceed 3 hours. But the existing CoAO adopted in 1984 presupposes
in some cases longer administrative detention until the case is considered
by the court, not limiting the detention time by any formal frames. The
occasions when the people are kept in detention (before trial) more than
three hours are unacceptable. The existing in the draft PECoAO provision
about possibility to detain for up to 48 hours people that are suspected in
administrative offences for which administrative arrest or deportation are
prescribed is also unacceptable. In this case, if a person is detained for two
days and later proved innocent, after passing in the court the justifying
verdict this person will have the right to demand compensation of the time
of non-grounded detention.
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That’s why in part 2 of article 8.3. it is necessary to include the
provision of the following content: “The following persons can be detained
for the time over three hours but not more than 48 hours and not more than
to the moment of passing the case materials to the court: 1) natural person
that committed an administrative offence for which administrative arrest or
deportation are presupposed…”

Besides, taking into consideration that the person may be detained on
Friday evening and may wait for the trial till Monday morning, the norm
about 48-hours term demands to introduce the position of judges on duty
that will consider the cases on days off. In the existing draft version of
PECoAO this issue is not illustrated.

5. Detained person has the right to look for barrister for personal defense. The
text of part 2 article 4.5 of the draft project should be supplemented with
the following words: “a person detained within administrative legislation is
provided with the opportunity to look for barrister for personal defense”. In
order not to admit the cases when administrative detention continues
during consideration of the case, the article 4.5 should be added with the
sentence “administrative detention can not continue after passing case
materials on administrative offence to the court”.

6. It is necessary to accentuate the opportunity of participation in the
administrative process of the representative of the offender as defender of
the offender. The text of part 2 article 4.5 of PECoAO should be stated as “In
the process on administrative offence barristers and (or) representatives
may take part as defenders. On demand of the offender any citizen of Belarus 
may be admitted to the process as a defender”. 

7. With the purpose to improve the practice of administrative case
consideration it is necessary to establish obligatory writing of record sheets
on administrative cases. The record sheet must be kept by the secretary
(article 11.8 of the draft PECoAO).

Apart from that, in order to secure appropriate attendance of the
people that are taken to the administrative responsibility to court or
another organ considering administrative case, the summoning of the
person is carried out through the notification that is handed to the person
personally. The recipient puts his signature upon receiving the notification. 
Thus, according to the article 10.9 of PECoAO draft the norms about
summoning people over telephone or other means of communications
should be excluded.

8. The norm in part 6 of article 19.7 of the draft PECoAO states that upon
decision of the head of a specialized institution that is executing
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administrative arrest, the arrested may use pay-phones. In our opinion, this
provision can be interpreted in two ways — on the one hand not all of the
mentioned institutions are equipped with a phone and, on the other hand,
heads of these institutions receive ungrounded right to limit citizens’
freedoms. So, this norm of article 19.7 of PECoAO should be stated as
“administratively arrested people are allowed to use the telephone in the
order defined by the head of a specialized institution executing
administrative arrest”.

Correspondingly, coming from the fact that administratively arrested
are not deprived of the right to use telephone communication, this right
should be granted to the persons detained in administrative order. Thus,
part 2 of article 8.4 should be supplemented with the sentence “Natural
person, detained for committing administrative offence is allowed to use
telephone”.

9. The record on administrative offence should be kept in full accordance with
the requirements of the law and contain all data stated in the PECoAO.
Correspondingly, the judicial records, composed with violations, must not be 
the reason to call the person to administrative responsibility. The article
10.2 of the draft version of PECaAO should be supplemented with the
sentence “Records composed with violations of the requirements of the law
or composed by an unauthorized person or records that do not contain
necessary information stated in the law can not be the reason to call to
administrative responsibility. When considering such records, the organ
considering the records takes the decision about terminating the case on
administrative offence”. Article 11.3 that presupposes returning of such
records to the organ that composed them should be excluded from the draft
version of the PECaAO.

10. The right for appeal is an important guarantee of citizens’ rights realization
and a means to correct the mistakes that sometimes happen during
administrative cases consideration. Consequently, part 3 of article 12.12 of
PECoAO should be formulated as follows: “Legal expenses are not collected
from the appeals that are submitted to courts on decisions about
administrative offences”. Simultaneously, taking into account large number 
of the occasions when administrative cases are considered by the court, it is
necessary to introduce the opportunity to submit cassation appeals to the
court decisions on administrative cases.
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Viciebsk judges are ashamed of observers

[08.04.2004]:
Viciebsk human rights defenders are not allowed to city courts and are not

allowed to observe the consideration of cases regarding administrative
violations of rights. It is a tough violation of the Article 299 of the Code on
Administrative Violations which presupposes that the consideration of
administrative cases should be open. The heads of courts explain the conduction
of “closed” proceedings by the fact that judges are simply ashamed of observers.

Since April, 22 in courts of Belarus human rights defenders have been
holding a national observation for the consideration of cases regarding
administrative human rights violations. Special attention is given to
administrative cases for the reason, that namely during case consideration of this 
kind judges make many violations regarding the procedure. 

The coordinator of the national program of the monitoring of administrative 
cases in Viciebsk Michaі Pauіau says: “The thing is not in the shame of judges. It
is common striving to hide peculiarities of consideration of these cases: judges
simply hide their unprofessional work, and the head of the court helps them”. 

Viciebsk human rights defenders sent the appeal to the procurator’s office
describing all the violations of law revealed in the course of the monitoring. 

All in all in frames of the monitoring program human rights defenders have
observed more than 300 administrative legal proceedings. Now they want to
prepare their suggestions regarding the improvement of the work of courts in this 
field. 

www.belngo.info
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