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The present article is the continuation of “Pralinik” series of articles, dedicated to the current European
mass media legislation. The article is aimed at familiarizing Belarusian readers with the mechanism of
legally acceptable interference of the state (which is a necessity in a democratic society) into the free-
dom of speech domain. The analysis is primarily founded on specific European Court of Human Rights
precedents. The previous issue contained an article directly dealing with the “freedom of expression”
concept, the freedom of press and defamation issues, as well as the freedom of radio and television
broadcasting (namely, the verdicts of a court, based on Article 10 part | of the European Convention).
This text is grounded on the precedents, resulting from interpreting article 10 part Il of the European
Convention on Human Rights. The objective of the whole series is as follows — to build up a model of
European human rights standards in order to immediately coimpare it to the norms of Belarusian legisla-
tion in the sphere of freedom of speech (to be continued in the following issue).

Article 10 Part 2 of the European Convention on Human Rights: “The exercise of these freedoms, since
it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of
health or morals, for the protection of the repditation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impartiality of the judiciary’.!

2.1. The system of limitations in exercising the right to the freedom of expression

The International Covenant on Civil and Political Rights? and the European Convention, while assess-
ing the lawfulness of the limitations to the freedom of expression, virtually share a common set of three
criteria. It is evident, that the courts of the countries joining the agreements and willing to abide by them
are to apply the criterion similar in sense and rigidity®. Analysing court precedents, we have come to
the conclusion that the conditions the Convention exacts for the legitimate (underlined by the author)
interference by public authority are as follows:

v The conditions are to be legally stipulated (by statutory or case law; in general, by the legislation
which is open to general use and predictable).

v They are to serve a lawful aim (such as territorial integrity, guaranteeing the impartiality of ad-
ministering justice and upholding one’s reputation or the rights of other people).

v The conditions are to be essential for a democratic society.

In almost all the cases, pertaining to article 10, the Court investigates whether the appealed interfer-
ence was essential for a democratic society. If so, the essential character turns it into a pressing social
need. To put it differently, in order for the interference to be justified under article 10, it should be not
only necessary, desirable or beneficial, but an urgent public exigency to interfere must be existent. The

1 Cited from the full text of Convention to be found at http://www.pfc.org.uk/legal/echrtext.htm.

2 Atticle 19 of the International Covenant on Civil and Political Rights, cited from http://www1.umn.edu/humanrts/instree/
b3ccpr.htm.

3 OcHOBHble MexayHapoaHble HOPMbI, OTHOCALLMECS k cBOOoAe BblpaxeHuss MHeHun // Interights Bulletin. Poccuiickoe
usnanue GronneteHs MHTEPAVTC, Ne 4, 2000. P. 3.
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M>xaHi3M npaBaMmepHbIX abMeXXaBaHbHSAY Abl CAHKLbIAY
y raniHe ceabopbl C/IOBa y paLL3HbHAX
dypanenckara cypa rna npaBox 4YajiaBeka

B YNAQO3ICNAY BENABYCAY

Ynapsicnay BenaBycay (Hap. y 1984 r. y l'omni) — Gakansyp npasa, HaByyaeuLa
Ha V Kkypce agasaneHbHs “MikHapoaHae npasa” akymnbTaTy MiKHapOAHbIX CTacyHKay
BOY. Cnaubignidyeuua Ha BbIBYY3HbHI aypanerickara npasa. [aniHa topblgoblYHbIX
iHTapacay — npaea cpofkay MacaBal iHhapMaubli, HOpblabl4HbI M3XaHi3M ycTans-
BaHbHs GiNiHrBI3My y pPO3HbIX KpaiHax, npayHbls iHCThITYLbli Jypa3bBasy Abl Pagbl
Jyponkl, caubisnéria npasa.

ambi apmbIKyn écbupb npayseam capbli apmsbikynay ‘TlpayHika”, rpbicbeeyaHbIX cydyacHaMy syparelc-
Kamy ripagy cpodkay macaeall iHbapmaubli. Mama eamaza makcmy — nasHaémiupb aliybiHHa2a Yblmada
3 MaxaHi3MaMi 3aKoHHaza yMsiwarnbHiuymea 03sipxkaebl (HeabxodHaza y 0aMakpambIYHbIM epamadamee) y
2ariHe ceaboldbl crioea. AHarniz pobiyya nepadycivM Ha nadMypKy KaHKPSMHbIX MpausdsHmay Jypanedc-
Kaza cyda na npaeox Yanaeeka. Y nanspaOHiM Hymapbl bbly ipbleed3eHbl MaKem, y SKiM aHasli3aeaycsi
yrnacHa naHsmak “ceabo0db! ebisiyneHbHs1”, ceabola OpyKy U nbimaHbHi Obichamaupbli, a makcama ceaboda
padbié- i manesswYaHbHs (M.6. cydosbia palisHEHI, wWmo basyroyya Ha 4. | Apmeikyna 10 Oypanelickall
KaHesHupli). AdnasedHa, 2ambl makem abarnipaeyya Ha rpay303HMbI, WMO 6bIHiKatoUb 3 mpakmaeaHbHsi
yacmki Il Apm. 10 Sypanedckali KaHeaHUbIi ra rpasox Yanaseka. 3adada ycél capbli — 8bly4IHbHE Mada-
1i cmaHOapmay aypanelickaza rpaesa i pagoy yaiiaseka Ol HeracpaOHaza aHarnisy Hopmay bernapyckaza
3akaHalaycmea y 2aniHe ceabolkl criosa (Ybimadiye rnpause y HacmyrHbIM HyMaphbi).

YacTtka 2 Aptbikyna 10 Qypanenckan KaHBaHUbli: "AXbiubUsiyrieHbHe 23mbix ceaboday, sKoe Ha-
Knadae abaesski Obl adka3HacbUb, MOXa bbiub y3aema3besidaHa 3 MayHbIMIi chapMaribHacbysmi, yMo-
gami, abmexagaHbHAMI anbbo wmpachbHbiMi caHKUbISIMI, SKis npadyanedxaHbl 3aKoHaMm | Heabxo0HbI y
0amakpambi4YHbIM epamadamee y iHmapacax HaublsHanbHal bsicbrieki, mapbimapbisnbHal cyyanbHa-
cbUi anbbo epamadskaza napadky, y mamax rnpadyxineHbHs1 becrapadkay anb60 3nadybiHecmeay, Ons
axoebl 30apoys Obl MapalrbHacbkli, abapoHbl parnymaubli arnbbo npaeoy iHWbix acobay, npadyxineHb-
Hs1 abssWwYsHbHS iHbapMalsii, ampbiMaHal KaHIO3HUbIUHa, arbbo 3abechnauYsHbHA aymapbimamy i
beccmapoHHacbk Ui npaeacyd3b03sa™.

2.1. CbicTaMa abMexaBaHbHSAY Yy aXbilUbLsyJieHbHI NpaBa Ha cBaboAy BbIAYyNeHbHA
yrnacHara mepkaBaHbHS

MixHapoaHbl nakT ab rpaMaa3siHeKix Abl naniTelYHbIX NpaBax? i Aypanerickas KaHB3HLbISI Npbl aUdH-
Lbl 3aKOHHAacbLi abmexaBaHbHAY Ha cBaboay BbISYNEHbHS MepKaBaHbHAY KapbiCTatoLLla ¥ CyTHacCbLi
afHbIM i TbIM CaMbIM T3KCTaM — Habopam 3 Tpox KpbiTapay. BigaBoyHa, WITO cyabl ¥ KpaiHax, sikis
Janydbinica ga raTbix JaMmoBay i gKis iMKHyLUa raTblX JaMoBay npbiTpbiMAiBaLLa, Mycsilb NPbIMSHSLb
y CBaéli NpaKThiLbl KpbITapbl, NAgo06HbIA Na 3bMeckbLe | cTporackLi®. Ha aHanise KaHKPATHbLIX MP3L3A3H-
Tay Cyaa Mbl NPbIALWLITI Aa BbICHOBLI, LUTO dakTbl4HA YMOBBI, SIKiX BbiMarae KaHB3aHLUbIS AN 3aKoHHaza
(BblnyyaHa Hami — Y.B.) ymsawanbHiuTBa 3 60Ky nybnivHbIX yrnagay, HacTynHbIs:

1 Tepaknag 3pobneHbl NaBoge aHrensckara apbiriHany KaneaHubli: The exercise of these freedoms, since it carries
with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety,
for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality
of the judiciary / [anekTpoHHbI pacypc] / Paxeim goctyny: // http://www.pfc.org.uk/legal/echrtext.htm.

2 Atrticle 19 of the International Covenant on Civil and Political Rights /[anekTpoHHbI pacypc] / Paxbim goctyny: // http://
www1.umn.edu/humanrts/instree/b3ccpr.htm.

3 OcHoBHble MexayHapoaHble HOPMbI, OTHOCSILLMECH k cBOOoae BblpakeHuss MHeHu // Interights Bulletin. Poccuiickoe
usnaHue Grornetens UHTEPAVTC. Ne 4. 2000. C. 3.
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named criterion enables the Court to implement an all-European standard. This by no means signifies
that the cases originating in different countries are investigated into in an utterly identical way. The
member-states enjoy certain autonomy in applying their political, historical or cultural peculiarities. At
the same time, the Court has frequently stated that the range of autonomy in the freedom of expression
realm is rather narrow as a result of a fundamental character of this freedom. The range of autonomy
is not limited to the geography, which means that it can vary from country to country. It is possible that
it changes with time. In other words, the interference into the right for the freedom of expression, com-
mitted, for example, in 1980, may be regarded as the violation of article 10 in 2005. The case law of the
European court is by no means static; it is an adaptable and developing mechanism®.

Let us examine this very peculiarity of the Court by the example of interpreting the concept “laying
the duties and responsibilities” in the sense it bears in part 2 art. 10. In Engel and others v. The Nether-
lands® case the ban to publish and distribute the paper made by a serviceman and containing criticism
of some of senior officers, was recognized by the Court to be a justified interference into the exercise of
one’s right to freely express his/her opinion. Despite the fact, the Court also stated that “there was thus
no question of depriving them of their freedom of expression but only of punishing the abusive exercise
of that freedom on their part”. In the case of Hatjianastasiou® a serviceman was also condemned for
divulging secret information, related to a certain kind of armament and the way it should be employed,
which could be grossly detrimental to national security. The Court determined that though the conviction
of the officer violated his right to freedom of expressing his opinion, it is justified in accordance with part
2 art. 10: “The Commission takes into account the applicant’s status as an officer of the armed forces
and the specific duties and responsibilities attached to this status in context of military discipline ... An
officer applicant, responsible for elaborating an experimental missile program, undertook obligation not
to spread the information, related to his professional activity’.

After almost 20 years after pronouncing its verdict on Engel and others case, the Court has practically
changed its view while examining a similar case and made an adverse decision. In the case of Vereini-
gung Demokratischer Soldaten Osterreichs and Gubi v. Austria’ the authorities prohibited the spreading
among the servicemen of a private periodical, criticising high-ranked military officers. The government
of Austria insisted that the periodical damaged the national defence system and the defence capacity
of the army. The Court rejected the claims of the government and stated that most materials “set out
complaints, put forward proposals for reforms or encourage the readers to institute legal complaints or
appeals proceedings. However, despite their often polemical tenor, it does not appear that they over-
stepped the bounds of what is permissible in the context of a mere discussion of ideas, which must be
tolerated in the army of a democratic State just as it must be in the society that such an army serves”.

In the case of Vogt® the Court decreed that dismissal as a means of discharging duty of political loyalty,
which is demanded of an official, is an incommensurable punishment. At the same time the Court did not
deny the necessity of fulfilling the duty. In 1987 Ms. Vogt was discharged from school, where she had been
working for 12 years, because she refused to abandon the Communist Party. The duty of political loyalty
was introduced in consideration of the notorious Weimar Republic experience. It was justified by the neces-
sity to ban active participation of civil servants in the activities of political parties, pursuing unconstitutional
goals. The authorities decided that Ms. Vogt violated the duty of a German civil servant to support and
uphold the democratic system in the sense it bears in the Constitution and removed her from her position.
The Court stated “Although it is legitimate for a State to impose on civil servants, on account of their status,
a duty of discretion, civil servants are individuals and, as such, qualify for the protection of Article 10”. The
Court went on to state that it allowed for the historical background of Germany; nevertheless, considering
the absolute character, ascribed to the duty of political loyalty, its equal attribution to all the civil servants,
without differentiation between the spheres of private life and professional obligations, German authorities
violated both the right to freely express one’s opinion and that of freedom of association®.

4 Bunnem ®. Koptanc Anstec. O630p eBponenckoro 3aakoHogatensctea o agnddamanun, cited from http://eu-project.
medialaw.ru/6/4/k4.htm.

5 Engel and others versus Netherlands, 1976. European Court of Human Rights Portal http://www.echr.coe.int/echr.

6 Hatjianastasiou versus Greece, 1991. European Court of Human Rights Portal http://www.echr.coe.int/echr.

7 Vereinigung Demokratischer Soldaten Osterreichs and Gubi v. Austria, 1994. European Court of Human Rights Portal
http://www.echr.coe.int/echr.

8 Vogt versus Germany, 1995. EBponerickuii cyq no npaesam Yeroseka. M3bpaHHble peweHus. T.2. Mocksa: 2000. P. 104-122.
9 A brief analysis of the cases () is given in accordance with: MakoBei M., YedpaHoBa E.A. EBponevickas KoHBeHLus
0 3alumMTe npaB YenoBeka N 0CHOBHbIX cBoboA. CtaTtba 10. [MpaBo Ha cBOGOAY BblpaXKeHUst cBoero MHeHus. NpeueaeHTbl
n koMMeHTapun. M., 2001. P. 20-22.
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v AHbl MycsLb Oblub padyenedxaHbis 3akoHaM (CTaTyTHbIM anb00 NP3aUdA3HTHEIM Npasam, a y
arynbHbIM — 3aKkaHagaycTBaMm, sikoe ECbLib aryribHagacTyMHbIM i MpagKkasanbHbIM).

v AHbl MycAUb cnyXblUb MpasamepHal Maye (Hanpblknag, Takow, K TapbiTapbianbHas CyLarb-
HacbLb, 3abecbnavaHbHe BeccTapoHHachkLi NpaBacya3ba3sa Abl abapoHa panyTaubli anb6o npaeoy iH-
WbIx acobay).

v AHbl MycsLb Bblub HeabxodHbIMI Y OamaKkpambiYHbIM 2pamad3mee.

Amarb Ba yCix cnpasax, gKisi Matoub gavbiHeHbHe Aa apT. 10, Cya BbiByvae nbiTaHbHe, Li Oblno ab-
ckap4kBaHae yMsianbHiuTBa HeabxoOHbIM y OaMaKpambi4HbIM epamad3amee. Y Taki cnocab, Heab-
XoAHacbLb nepaytBapaeuua y Hacmodsigyto epamad3kyro nampaby. [HwbeiMi cnoBami, onsa Taro, kab
ymsaLwansHiyTea 6bino anpaygaHdeiM na apt. 10, He gactaTkoBa Taro, kab AHO 6bIno Tonbki HeabxoaHbIM,
naxagaHoiM anbb0 KapbICHLIM: NaBiHHA iCHaBaub i HacTowniBas rpamaaskas BelMora y raTbiM yMsi-
WwanbHiuTBe. MNasHayaHbl KpbiTap Aae Cyay marybiMacblb NpbIMSHSALL arynbHasypanencki ctaHgapT.
['3Ta 3ycim He asHavae, LWTO crpaBbl 3 PO3HbIX KpaiHay pasbbipatouua Cyqom uankam agHonbkaea. Y
A3spxasay-yasenbHiuay €cblb NayHas npacrtopa ayTaHoMii A3ens NpbIMAHEHbHSA CnaLbiivHbIX nani-
TbIYHbIX, FiCTapPbIYHbIX anbbo KynbTYpoBbLIX MepKaBaHbHSY. Y Tol xa vac Cyg YacbusakoM yaaknagHsy,
WTO Y raniHe cBaboabl BbiAYyNeHbHS chapa ayTaHOMIi ECbLb AaBOMi By3Kal SIK Cbie43TBa MPbIHLbIMNO-
Bara 3Ha4aHbHs ratav ceabogbl. Chapa ayTaHOMii Mae HA TonNbKi rearpadivHbl CKNagHiK, ski asHavae,
LITO fHa MOXa Bap’sBaLLa Y 3anexHacsLi aj kpaiHbl. Capa ayTaHoMii MOXa 3bMsAHSLLA | 3b LUaram
yacy. [HWkIMi cnoBami, ymswaneHiLTBa ¥ NpaBa Ha cBabofy BbisiyNieHbHS, sikoe 6bino ganyyanbHbIM,
Hanpbiknag, y 1980 r., moxa Obiub npbi3HaHa napyluaHeHeM apT. 10 y 2005 r. MNpaysasHTHae npasa
Oypaneiickara cyaa 3yciM HSl ECbLib CTATbIYHbIM, I3Ta FHYTKi | PyXOMbl M3XaHi3M®.

Pasrnensim ratyto acabniBacbub Cyaa Ha Npblknagse TpaKTaBaHbHA NaHATKY “YcknagaHbHe abaBsas-
Kay i agkasHacbLi” ¥ caHce 4. 2 apT. 10. Y cnpaBe 3Heesb Obl iHWAIS® 3abapoHa nybnikaubli 1 pacnay-
ctoQly nagpbixTaBaHal BaCKoyLiaM rasaTthl, Akas 3bMsilLYana KpbITbIKy HEKATOPbIX CTap3aNLLbIX NaBoas1s
paHray acpiuapay, obina npbisHaHas Cyaom anpayaaHbiM yMsLWansHILTBaM Yy axbllUpbLsayneHbHe npasa
BOJIbHa BblKa3BaLlb CBaé MepkaBaHbHe; ThiM Hsi MeHLW, Cy Takcama 3asBiy, LWTo “BAnocs He npa nasbay-
neHbHe ix NpaBa Ha ceabofy Bbika3Balb CBaé MepKaBaHbHE, a TOMbKi Npa nakapaHbHe 3a 3110Y>KbIBaHb-
He imi raTan cBabogain”. Y cnpaBe XadxbisHacmaciy® Banckoyua Obly acygpkaHbl 3a abBsILLYSHbHE Cak-
PSTHbIX 3bBECTAaK, AKis AaTbikarni NdyHar 30poi | TAXHIKI 5€ NPpbIMAHEHBHS, LUTO Marflo HaHEeChLli iCTOTHYIO
LWKOAY HaublsiHanbHam 6scbneubl. Cya nactaHaBgiy, WTO Xausa acygkaHbHe adilapa écblb YMsALIANbHiL-
TBaM y AroHae npasa Ha BOIbHae BblslyfieHbHE CBaWro MepKaBaHbHS, TbIM HS MEHLU SiHO anpaygaHae
y agnaBegHacsLi 3 4. 2 apt. 10: “HeabxodHa bpayp nad yeazy acabriebis akasnidyHacbli, 3b85i3aHbIs 3
galickosbIM XblUbUEM, Obl NNayHbis “abaesaski i adkasHacbUb”, sKis ycknadaroyya Ha ealickoyyay... Ha
3asiyHika y sikacbyi aghiuspa, siki adkaseae 3a pacrpauoyKy 3KCrapbiMaHmMarsbHal pakemHal npazpa-
Mbi, ycknadaycs abaessak He abeswdaub 3beecmak, sKis Maroub 0aybiHeHbHe Oa sicoHal npaghacitiHali
d3eliHacbui’.

Amanb npa3 20 rog nacbfis BbIHACEHbHSI pall3HbHS Na cnpaBe JOHeesb Obl iHW. Y 3bBsA3KY 3 pa3bbi-
panbHiuTBaM aHanariyHara eeinagky Cya dakTblvHa 3bMSsHIY CBaé MepKaBaHbHE bl BbIHEC Liarkam cyr-
paubfernae palsHbHe. Y cnpaBe BapaiHieyHe [amakpambiws 3ons0amaH Ocmappalix okl [y6i" yna-
Abl Haknani 3abapoHy Ha pacnayckog, capo Barckoyuay npbiBaTHara napbisabivyHara BblAaHbHS, Skoe
3bMsiLIYana KpbiTbIKy BariCKoBara KipayHiuTea. AYCTpbIACKI Ypad HacTonBay Ha TbiM, LUTO JaA3€eHae Bbl-
AaHbHe pobiupb LWKody HaubisHaNbHaKM cbiCTame abapoHbl Abl A3ea3aornbHackLi Boncka. Cya He narag-
3iycs 3b CbLbBEpXaHbHAMI ypaay Obl 3asBiy, WTO Y Bonbluan YacTusl MaTapbisnay BblAaHbHS “ans6o
BblKNagatouua ckapri, anb00 BbicOyBatoLLa NpanaHoBbl Na pachapmaBaHbHI, SKis 3akmnikatroub YbiTadoy
BbIKapbICTOYBaLb Cy4OBYIO NpaLsaypy AN pasmsaay ckapray. TeiM HS MEHLL, HArMea3a4bl Ha YacbLSIKOM
nanemiyHbl TOH Ny6nikaupli, He CTBapaeuua ypaxaHbHs, LUTO 3aayHiki nepanLni Msky npocrara abmep-
KaBaHbHS PO3HbIX i434Y, LUTO MYCiLb yCcrpbiMaLlua 3b LApniBacbLto ¥ BOMCKY AdMaKkpaTbluyHaM A3sipxa-
Bbl JaKagHa Takcama, sik rata Myciup Obllb y rpamag3sTee, SKOMy raTae BOMCKa CIyXbIUb.

4 Bunnem ®. Koptanc Anstec. O630p eBponenckoro 3akoHogatenbcTBa 0 gudpdamaumu. / [aneKTpoHHbl pacypc) /
Paxbim goctyny: // http://eu-project. medialaw.ru/6/4/k4.htm.

5 Owrenb gbl iHW. Cynpaub HigapnsHaay, 1976. AdiubliHbl canT dypanenckara cyga na npaBox Yanaseka // http://
www.echr.coe.int/echr.

6 XapxbisHactaciy cynpaub Mpaubli, 1976. AdiubliHbl canT Jypanenckara cyga na npaBox Yanaseka // http://www.
echr.coe.int/echr.

7  BoapainiryHr Jomakpatbiwa 3onbgataH OcTtappairix abl [y6i cynpaub Ayctpbli, 1994. AdiubiiHbl canT Qypanerickara
cyda na npasax yanaeeka // http://www.echr.coe.int/echr.
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A significant peculiarity of part 2 art.10 is the direct reference to the “duties and responsibilities” of
those who enjoy the rights enlisted in part 1. According to case law, these words signify that while
evaluating the necessity of restricting the freedom of expression, one states the possibility of defining
a concrete state of a person, which enjoys the freedom of expression, the duties and the responsibili-
ties, corresponding to the situation. For a particular person the duty can result in a narrower or a wider
interpretation of the possibilities to limit the freedom of expression. In particular, the Committee and the
Court have many times accentuated the particular duties and responsibilities of servicemen, civil ser-
vants, journalists, politicians and the employees of law-enforcing bodies. In the verdict on Mdiller case
the Court outlined that “Artists and those who promote their work are certainly not immune from the
possibility of limitations as provided for in paragraph 2 of Article 10 (art. 10-2). Whoever exercises his
freedom of expression undertakes, in accordance with the express terms of that paragraph, “duties and
responsibilities”°.

2.2 Lawful sanctions

Part 2 of article 10 poses another grave question: in which forms should the lawful interference of
public authority be conducted? The European Court stumbled against the following national systems’
counter-measures:

v Criminal penalisation (a fine or imprisonment)™.

v Civil penalty (reparation of damages)2.

v Instituting a ban on publishing™.

v Confiscating out of print publications or other materials, containing the expression of personal
opinion or other distributed information.

v Refusal of granting a broadcast licence.

v Introducing a ban on being employed as a journalist.

v The demand of a court or another official body to reveal the source of information and the impo-
sition of sanctions for the refusal to fulfil such a demand'® etc.

The Court has established that the most hazardous is the prior censorship, for it prevents translating
the information to those interested in receiving it. That is why the measures, preceding the publication,
namely, the licensing of journalist activity, reviewing an article by an official prior to its publishing and the
ban to publish some information are closely inspected by the Court"".

Let us illustrate the position of the Court on the basis of Castells versus Spain (1992) case. In 1979
the declarant, a senator, representing the political movement, which advocated the independence of
Basque state, published an article in “Punto v Hora de Euskal Herria’ weekly. In the article he drew
public attention to the facts of assaults and murders of Basque citizens by armed bands. He claimed
that these groups acted with impunity for they were backed by the government and the ruling party. The
article ended with “We must openly name those who are responsible for it”.

Public Persecution brought a criminal case against Castells. He was deprived of parliamentary im-
munity and on July 7, 1981 he was accused of contempt of government (an article of Spanish Criminal
Code).

On October 31, 1983 the Criminal Chamber of the Supreme Court found Castells guilty and sentenced
him to a year of imprisonment. The Court decreed holding the post of a senator bound the accused to

10 EBponeiickve cTaHaapTbl B 06nacTu NpaB YernoBeka: Teopust U npakTuka yHKUunoHnpoBaHusi EBponeinickon KoHBeH-
LMK O 3awmTe npae YernoBeka U OCHOBHbIX cBoboA. YHuBepcuTeT MuHHecoTbl. Brubnunoteka no npasam yenoseka. Cited
from http://www.cjes.ru/lib/content.php?content_id=6924&category_id=3.

11 Barfod v. Denmark, 1989; Lingens v. Austria, 1986; Dalban v. Romania, 1999. European Court of Human Rights Portal
http://www.echr.coe.int/echr.

12 Mdller v. Switzerland, 1988. European Court of Human Rights Portal http://www.echr.coe.int/echr.

13 Sunday Times v. The United Kingdom (No. 2), 1991; Observer and Guardian v. The United Kingdom, 1991. European
Court of Human Rights Portal http://www.echr.coe.int/echr.

14 Handyside v. The United Kingdom, 1976; Muller v. Switzerland, 1988. European Court of Human Rights Portal http://
www.echr.coe.int/echr.

15 Autronic AG v. Switzerland, 1990; http://www.echr.coe.int/echr.

16 Goodwin v. The United Kingdom, 1996. EBponeiickuii cyq no npaeam Yernoseka. M3bpaHHble pelueHus. T.2. Mockea:
2000. P. 182-195.

17 Makosewn M., YecbpaHosa E.A. EBponeiickasi KOHBeHLMSA O 3alumTe nNpaB YenoBeka U OCHOBHbIX cBoboa. Ctatbs 10.
lMpaBo Ha cBoboay BblpaxeHusi cBoero MHeHus. MNpeueneHTbl n kommeHTapuun. M., 2001. P. 24-25.
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Y cnpaBe ®ozm® Cyg nactaHaBiy, LUTO 3BaNnbHEHbHE K 3axaj Aa 8blkaHaHbHSI 0oyay nanimbiyHal
ns[IbHack U, SiKi BbiCoyBaeLLa a3spxayHamy cryxboyuy, EcbLb HECYBbIMEPHBLIM NakapaHbHeM. Y Tou
Xa yac Cyn He agxiniy HeabxogHackLi ratkara goyry. Y 1987 r. cnH. dorT 6bina 3BoNbHEHast 3 LUKONb,
y sIKoM npauaeana 6nisy 12 rog, 3 ToM NpblYbiHbI, WTO, OyAyYbl akThiBiCTKak KamyHicTbiuHam naptbli,
siIHa agMoBinacs 3b sie BbIficbli. AbaBa3ak naniTblyHal nasnbHackLi Obly yBea3eHbl 3 yrikam cymHara
pocbBeny Banmapckan pacny6niki, WTO 6bIN0 anpayaaHa HeabxogHacbLUo YBSA3EeHbHS 3a6apoHbl Ha
aKkTblyHbl yA3en A3spxayHblxX cnyxoboyuay y AsenHacbui naniTel4HbIX NapThIAY, SKig nepacbnegasani
@HTbIKAHCThITYLbINHbIS M3TbI. YNagbl BbIHECHSTi pallaHbHe ab ThiM, WTO cnH. PorT napyweina abaeasak,
yBea3eHbl ANng A3spXayHbIX criyxayvblX HaMeuyblHbl, nagTpbiMAiBaub i abapaHsLb BOMbHYO A3MakKpa-
TbIYHYIO CbICTAMY Y C3HCe, 3aknagaseHbiM y KaHCTbITyupli, Abl aaxinini se ag npaubl. Cya 3assiy, WTO
“xoupb d3sip>kasa Mae rnpaesa ycknadaub Ha 03sipxKayHbIX criyxboyuay, y ciny ix acabrnieaza cmamycy,
abaessak nanimbeiyHal fgs7bHackbyi, MbIM H MEHW, Ha iX, 5K i Ha iHWbIsi acobbl, pacnaycrodxeaeyya
abapoHa, sikasi Oaeyua apmebikynam 10 KaHesHupli”. Janen Cyn 3asBiy, WITO éH yniyBae ricrapblYHbl
AocbBeq HamMeuyblHbl; ThiM HSE MEHLL, 3BaXatodbl Ha abcantoTHbl XxapakTap, Hagaa3eHbl abaBsasky nani-
TblYHalM NASanbHacCbLi, i€ poyHayckiagaHacbLb Ha YCix A3dpXKayHbIx crnyxooyuay, 6e3 agacabneHbHs
namMix cdpapan npbiBaTHara XbiUbUs bl TpadaciiHbIMi PYyHKUbIAMI, HAMELKIA yraabl napyLwbifi SK npa-
Ba Ha cBaboay BbISIYNIEHbHSA CBANro MepKaBaHbHs, TakK i NpaBa Ha cBaboay ab’sgHaHbHS®.

IcToTHas pbica 4. 2 apt. 10 — HaynpocTaBas cnacbifika Ha “abaBsski i agkasHacbub” (“duties and
responsibilities”) TbiX, XTO KapblCTaeLLla BbI3Ha4aHbIMi ¥ 4. 1 npasaMi. 3rogHa 3 Npausg3HTHLIM NpaBam,
3 raTbIX CrioBay npbl auaHLUbl HeabxogHacbLli abmexaBaHbHst cBaboAbl BbIAYNEHbHSI BblHiKae Mani-
BacbLb afacabneHbHs KaHKpaTHara ctaHy acoObl, sikasi KapbicTaela ceaboaar BoiyneHbHs, Aol aba-
BA3KaMi i agkasHacbLto, SKig agnassaatoub ratan ceityaubli. [na agnasegHan acobbl ratki acabnisbl
abaBsizak Moxa npbiBechkLi anbbo Aa weipanwara, ansb0 Aa By3enllara TNyMadYdHbHS MardbiMacbLsay
ansa abmexaBaHbHA cBaboabl BbisiyrneHbHA. Y npbiBaTHackLi, Kamicia i Cya HeagHapasoBa akLaHTaBani
acabnisbig abaBA3ki Abl agkasHacbLb Banckoyuay, BbiaayLoy, A3spxayHbIX cnyxboyuay, xxypHarnicTay,
naniTelYHbIX A3€840Y Abl CynpaLoyHikay npaBaaxoyHblx opraHay. Y cBaim palwaHbHi na cripase Mionep
Cyp 3auemiy y fayblHEHbHI Ja A3es40y MacTauTBa, WTOo “apThICThl i Thisl, XTO 3aiMaella 3aaxBovBaHb-
HeM ix npaupl, 6e3yMoyHa, HS Bbl3BaneHsl ag MardbiMacbLi abmexaBaHbHSAY, adHadvaHbixX y 4. 2 apT. 10.
Yce, xT0 6 Hi KapbicTaycsa cBabofan BbiyneHbHs, HACYLb Y agnaBegHacbLi 3 raTbiM NyHKTam “abaBsa3ki
Obl agKasHacbLb 0.

2.2. llpaBaMepHbIsl CaHKUbli

YacTka 2 aptbikyna 10 craBius SW4d agHO cyp’é3Hae NbiTaHbHe: y skiX hopmax MycCilb axblubLsy-
nsuLa 3akoHHae ymswanbHiuTea 3 60Ky nyonivHbIX ynagay? Y ceaéi npakTbiubl Qypanewcki cya CyTbl-
Kaycs 3 HaCTYMNHbIMI KOHTpa3axagami HaublsiHaNbHbIX CbICTaMaY:

v MpbIMAHEHbHE KpbIMiHaNbHbBIX CaHKUbIAY (LWTpad anb00 TypaMHae 3bHABONEHbHE)™;

v LibiBinbHa-npayHae cnarHaHbHe (NakpbiubLE Wwkogbl)'?;

v YBsaa3eHbHe 3abapoHbl Ha nybnikaubito'3;

v KaHdickaLbist anyorikaBaHbIX BblAaHbHAY anbbo iHLWbIX MaTapbianay, sikist 3bMsLwYatoLb Bblka-
3aHae MepkaBaHbHe anbLbo iHWY pacnayctoaxaHyto iHpapmaubito'™;

8  ®ort cynpaub HsameuubiHbl, 1995. // EBponevickuii cy no npasam venoBeka. 3bpaHHble pellenus. T. 2. Mocksa.
2000. C. 104—122.
9  Cebuicnbl arnsg cnpasay (3Hrenb bl iHW. Cynpaub Higspnavgay, 1976; XamkeiaHactaciy cynpaup paubli, 1976;
BapaiHiryHr Jamakpatbiwa 3onbgataH Octappanx abl My6i cynpaub AycTpbli, 1994; ®ort cynpaub HameuubiHbl, 1995)
npbiBoasiyua nasoane: Makosen M., HedpaHosa E.A. EBponenckas KoHBeHUMst O 3alumTe npaB YernoBeka U OCHOBHbIX
cBobop. Cratbs 10. [NpaBo Ha cBobOAY BbipaXKeHUs cBOero MHeHus. MpeueneHTol u kommeHTapun. M., 2001. C. 20—22.
10 EBponeiickne ctangapTbl B obnactu npaB verioBeka: Teopus M npaktuka yHKUMoHMpoBaHust EBponerickon KoH-
BEHLMN O 3aluuTe npaB YeroBeka M OCHOBHbIX CBOGOA. YHuBepcuteT MuHHecoTsl. Bubnuoteka no npasam yenoseka. /
[anekTpoHHbI pacypc] / Paxbim goctyny: // http://www.cjes.ru/lib/content.php?content_id=6924&category_id=3
11 Bapdapg cynpaub Oanii, 1989; JliHreHc cynpaub AycTpbli, 1986; Jan6baH cynpaub PymbiHii, 1999 (AdiubliHbl canT
Oypaneickara cyaa na npaBox Yanaseka // http://www.echr.coe.int/echr).
12 Mtionep cynpaup LBariuapsli, 1988. AdiubliHbl canT Qypaneickara cyaa na npasBox Yanaseka // http://www.echr.coe.
int/echr
13 Canpan Tanwms (2) cynpaub 3nyvaHara Kapaneyctea, 1991; A63apBap & MapapblsH cynpaub 3nydaHara Kapaneyctsa,
1991 (AdpiupIiHbI canT dypaneickara cyaa na npaesox Yyanaeeka // http://www.echr.coe.int/echr).
14 XsHpgbicana cynpaub 3nydaHara Kapaneyctea, 1976; Mionep cynpaub Lsanuapbli, 1988 (AdivbliHbl cant dypanem-
ckara cyfa na npaBox Yanaseka // http://www.echr.coe.int/echr).
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restrict himself to the means of criticising the government, provided for in the Rules of Senate Proce-
dures, which he violated. Moreover, his article was aimed at defaming the government. The Court re-
fused to accept the proofs, the defence appealed to associate with the case in order to display that the
information given in the article was common knowledge and represented pure facts. On April, 10 1985
the Constitutional Court declined the complaint (ampar) of Mr. Castells, lodged on November, 22 1983.
Nevertheless, the execution of the sentence was suspended'®.

The European Court decreed that the issue of the freedom of expression by the members of parlia-
mentary opposition should be given special care and the right of Mr. Castells to criticize governmental
activity must not be limited because of his expressing the criticism in the press rather than in the parlia-
ment. The article of Mr. Castells should have been viewed as a whole, the reasonableness and bona
fides of many of his assumptions could be proven. In a democratic society, one can not possibly regard
the claims made by Mr. Castells as inadmissible, while the violation of article 10 did occur. There is no
need to separately consider Mr. Castells’ complaint about the fact that analogous sanctions were not
imposed on other people, voicing similar views. Demanding the publication of its decision in the national
press and disposing of records on the trial of Mr. Castells lie not outside the jurisdiction of the Court. As
Mr. Castells, being advocate by occupation, often visited the Court, the terms of his release on bail, ne-
cessitating his regular presence in court, could not be of much financial strain to him. While calculating
the sum of Mr. Castells’ expenses, one should make allowance for the fact that four iawyers represented
him in the Court, which seems to be redundant.

Thus, the Court’s belief that free political discussion provides the foundation of democratic society
concept, has already resulted in its postulating that the range of criticism directed to public figures is
wider than that aimed at private persons. By adopting this decision, the Court has further broadened the
limits, inclusive of government itself. Nevertheless, the freedom of criticism has its limits: the govern-
ment is entitled to preserving its reputation from unfounded and unscrupulous accusations, resorting to
the means of criminal or civil law. The assumptions grounded on allegedly existent facts (as opposed
to absolutely evaluative judgments) on indisputable actions are not shielded unconditionally. Despite
the fact that judges De Mayer and Pekkanen, while formulating special opinion, regard the fact that Mr.
Castells voiced his assumptions on the existent murders sufficient [for shielding them], the majority of
judges considered the claim about the responsibility of the government to be a statement of facts rather
than an evaluative judgment. The Court ruled in favor of Mr. Castells solely for the reason that it was
impossible to foresee the outcome of the process had Mr. Castells been permitted to present the argu-
ments prompting his allegations™®.

Even in the cases when criminal sanctions did not go beyond the obligation to pay relatively small
fines, the Court opposed similar sanctions, for they could be viewed as a sui generis covert censorship.
In a series of cases, concerning imposing fines on journalists, the Court stated that “although the pen-
alty imposed on the author did not strictly speaking prevent him from expressing himself, it nonetheless
amounted to a kind of censure, which would be likely to discourage him from making criticisms of that
kind again in future; the Delegate of the Commission rightly pointed this out. In the context of political
debate such a sentence would be likely to deter journalists from contributing to public discussion of is-
sues affecting the life of the community. By the same token, a sanction such as this is liable to hamper
the press in performing its task as purveyor of information and public watchdog™?°.

It would be of especial value to accentuate the position of the Court on the issues, when a fine or pay-
ing litigation expenses threaten the financial position of the person liable to it. Probably the best illustra-
tion of the fact would be the case of “Open Door Counseling Ltd.” (OD) and “Dublin Well Woman Centre
Ltd.” (DWWC) against Ireland?'. “Open Door Counseling Ltd.” and “Dublin Well Woman Centre Ltd.”
are the not-for-profit organisations providing consultations to pregnant women. M. and D. are DWWC
trainee-consultants. X. and J. are the women of childbearing age subscribing to the DWWC complaint.

18 A brief analysis of the case is given in accordance with: Makosen M., YedpaHosa E.A. EBponelickas KoHBeHLus 0O
3awmTe npae Yenoseka M OCHOBHbIX cBoboa. Ctatbs 10. MNpaBo Ha cBoboAy BbipaxeHUs CBoero MHeHus. MpeueneHTbl 1
kommeHTapuun. M., 2001. P. 112-113.

19 Abrief account of the Court decision is given in accordance with: Interights Bulletin. Poccuiickoe nanaHue Gronnetens
MHTEPAWTC, Ne 4, 2000. P. 24-25.

20 A brief account of the case is given in accordance with: Makosei M., YedpaHoBa E.A. EBponeiickas KoHBeHUMs O
3almTe npaB YenoBeka u ocHOBHbIX cBoboa. Ctatba 10. MpaBo Ha cBoboay BblpakeHUst CBoero MHeHwust. MpeueneHTbl 1
kommeHTapuun. M., 2001. P. 25-26 (the following cases are cited: Lingens v. Austria, 1986; Barthold v. Germany, 1985).
21 Open Door Counselling LTD ; and Dublin Well Woman Centre LTD ; And Others v. Ireland. European Court of Human
Rights Portal http://www.echr.coe.int/echr.
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v AOMoBa Y HagaHbHI NiLBH3Ii Ha BsLLYaHbHE'S;

v YBsiA3eHbHe 3abapOoHbl Ha XypHarniCLUKy A3eNHacbLpb;

v BbligaHbHe cyaoM anbbo iHWbLIM agiubliHbIM OpraHaM 3afaHbHsS PacKpbilb KypHanicCLKis
KpbIHiLbl/yCKNagaHbHe caHKLbIsY 3a agMOoBY Bblka3alb nagobHae natpabaBaHbHe'™® i g.n.

MpblubiM Hanbonbll HebsicbnevHas, Ha oymky Cyna, nanspadHss ysH3ypa, Nakonbki siHa 3amiHae
npauacy nepagadbl iHapmaubli Akl i035Y TbIM, XTO 3auikayreHsbl Y ix aTpbiMaHbHi. Bocb Yamy 3axagpl,
AKig nanspagHivaoub nybnikaubli, a MeHaBiTa niudH3aBaHbHE XXypHaricTay, nparnag apTbikyna adi-
ubliHa acoban ga sie nybnikaubli, a Takcama 3abapoHa Ha nyonikaublio, NpaxoA3saub AyXKa NifbHbI
KaHTponb 3 6oky Cyna'’.

MpagamaHcTpyem naseiubito Cyaa Ha Npbiknagse cygoBara palaHbHs na cnpase Kacmoarc (Castells)
cynpayp lNiwnanii (1992). Y 1979 . 3aayHik, caHaTap, ki Obly abpaHbl ag nanitTbl4Hara pyxy, WTO BbICTY-
nae 3a HesanexHacbsuUb KpaiHbl Backay, anybnikasay y wroTelgHéBIKY “Punto y Hora de Euskal Herria”
apTbikyn, Y SIKiM NpbILATrHYY yBary rpamagskara nornsgy Aa 3aboncTteay i Hanagay, WTo Obini yybiHe-
HbISt Y36POeHbIMI rpyrnoykami cynpallb 6ackoHCKiX rpamaassHay. EH cbUbBApmKay, WTO raTbist rpynoyKi
A3eliHivani npbl noyHan GecnakapaHachbLli, 00 3a iMi cTasni ypag abl kipoyHas napTbisd. “Mbl naBiHHbI
afiKpbiTa Ha3BalLb aAKa3HbIX”, — TaK CKaH4YBayCH apTbIKyrl.

OpraHbl npakypatypbl ¥36yasini cynpaub Kactanca kpbiMiHanbHb nepacbnesn. Ex 6bly nasbayneHs
napnamaHuKkara iMyHiTaTy, bl 7 ninens 1981 r. amy 6bino BeiCyHyTa absiHaBayaHbHe Y abpase ypaay
(apTbIkyn rilunaHckara KpbiMiHanbHara kogakcy).

31 kacTpblyHika 1983 r. [Manarta na kpbIMiHanbHbIX cnpaBax BsapxoyHara Cyaa npbi3Hana 3asayHika
BiHaBaTbIM Abl NPbICYA3iNa siro Aa agHaro rogy TypsMHara 3bHsaBoneHbHA. Cya nanivbly, WTOo CTaH 3a-
AYHiKa sk caHaTapa 3abaBa3Bay Aro abmexxaavlLa TbiMi cpodKkaMmi KpbITbIKi Ypagy, skis npagyrnegka-
Hbl [MpaBinami npauagypbl CaHaTy i AKia éH HA BbikaHay. bonbll 3a Toe, AroHbl apTbIKyN NpagaMaHc-
TpaBay Hamep 3raHbbiub ypaa. Cyn agMoBiycsa ganycbuiub JoKasbl, Skist abapoHa npacina ganydbilb
Aa cripaBbl, kab nakasaup, LWITO 3bMellYaHas y apTbikyne iHdpapMaubls Obina arynbHaBsgomMan gbl
agnaesgana canpaygHachkLi. 10 kpacasika 1985 r. KaHcTbITyublMHbl Cya agxiniy ckapry cn. Kactanca,
naknagseHyto 22 nictanaga 1983 r. y npauagypbel amnapa. AgHak BblkaHaHbHe npbicyay 6biro npbl-
nbiHeHa'.

Oypanewcki cyq nactaHaBiy, WTO A2 abmexaBaHbHSY cBabodbl BbiSYNEeHbHA MepKaBaHbHSAY Yarb-
Lami napnsiMaHLKan anasbilbli HaneXkellb cTaBilua 3 acabniBan acbusiporan, ol npaea cn. Kactanca
Ha KpbITbIKY O3esHbHAY ypady He nasiHHa Obino abmspkoyBauua uepas Toe, WTo €H BbICTynay 3 ratam
KpbITbIKar He ¥ napnamaHLe, a y ApyKy. ApTeikyn cn. Kactanca myciy pasrnsgaua uankam, bl crnpa-
BSAiBaCbLb MHOTIX SIFOHbIX CblibBEpOXaHbHSAY Abl AroHas gobpacymneHHacbLb NagaaBanica cnpaya-
XaHbHI0. Y A3MaKpaTbli4HbIM rpamagsTBe HAMa HeabxogHackLi yBaxkaub npbiBeaaeHbis cn. Kactancam
OOKasbl HeganyllyanbHbIMi, @ agnaBegHa napywaHbHe apTteikyna 10 canpaygbl Mena mecua; Hama
HeabxogHacbLi acobHa pasrnsagaub ckapry cn. Kactanca Ha ObICKpbIMiHALbIKO Ha Toe, LUTO aHansriy-
HbISl CaHKUbli HE MPbIMSAHANICA Aa iHWbIX acobay, skis BbikazBani nagobHara kwranty nornaasl. Y Cyna
HAMa NpaBamMoLuTBay 3anatpabasalb NybnikaLbli CBANro palaHbHS Y HaubIHaNbHbIM APYKY, a Takcama
3bHiLWYbILE 3anickl npa cyfoBackLb cn. Kactanca. Makonbki cn. Kactanc sk agBakart i raTak yacTta Ha-
BeBay Cyq, YMOBbI Bbi3BalNeHbHs Naj 3aknag, sikis natpabasani aroHara parynsipHara ctasiHeHs ¥ Cya-
3e, Haypap Ui Marni npbIBeChLi Aa sKiX-KornbBeYbl MaTapbIsfibHbIX CTpaTay Ans Aro. YnacHa BbisiyneHb-
He dhakTy napyLwaHbHa Ansa cn. Kactanca — gacraTtkoBa cripaBsaniBae nakpbiubLé HemaTapblsrbHain
wkoAbl. MNpbl BbI3HAY3HBLHI MaMepay NakpbiLbLs CyaoBbIX BbITpbiMak cn. Kactanca na cnpassaniBacbLi
HanexblUb ynidbilb, LUTO AroHbIS iHTapackl y Cyase npagcraynsni Yatbipbl agBakathl, Y YbiM He 6bIno
HeabxoaHacbLi.

TakiMm yblHaMm, NyHKT rnemxaHbHa Cyda, WTO BOMbHas naniTblHAs AbICKYCis NSXKbIUb Y NagMypKy
ynacHa iasi gamakpaTblyHara rpaMagsTtBa, paHer YKo NpbIBEY Siro Aa BbICHOBLI, LUTO MeXbl AanyLu-
YanbHaW KpbITbIKi ¥ AadblHEHbHI Aa NyOniYHbIX NaniTbikay ECbLb LWbIP3ANLWBIMI, YbIM Y OaYbIHEHbHI Aa
npbiBaTHLIX acobay. MNpbiMatoybl raTae pawaHbHe, Cya Aw4Ya 6onbll Nawbipae raTbig MeXbl, yny4yato-
Ybl ¥ ix cam ypag. AgHak y cBaboabl KpbITbIKi €CbLib CBae MiMiTbl: ypaa Mae npaBa abapaHsiub cBato
panyTaublto a8 HeabrpyHTaBaHbIX | HAA4OOpacymneHHbIX abBiHaBadYaHbHAY, Npblbsraodbl ga cpogkay

15 AyTpoHik Al cynpaub LWeariuapsli, 1990 // http://www.echr.coe.int/echr.

16 TynoBiH cynpaub 3nyyaHara Kapaneycrtsa, 1996 // EBponevickuii cyq no npasam venoBeka. V3bpaHHble pelueHus. T.
2. Mocksa, 2000. C. 182—195.

17 Makosewn M., YedppaHosa E.A. EBponelickas KoHBeHuus... C. 24—25.

18 Chbuicnbl arnsaa cnpasbl NpbiBoAziLLa nasoane: Makosen M., YedpaHosa E.A. EBponeiickas KoHBeHuus... C. 112—
113.
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In 1985 Mr. C. took to court the matter of termlessly banning OD and DWWC as well as their employees
from spreading among pregnant women the information on the possibility of making an abortion outside
Ireland and won it. The court decision was upheld by the Supreme Court, which also obliged the organi-
sations to cover litigation expenses. OD, having no assets, terminated their activity. OD, DWWC, M., D.,
X. and J. complained about the violation of their right to spread and receive information, right to private
life and discrimination.

Considering the absolute and termless character of the ban; the absence of direct link between the
spread of information and the threat to the lives of embryos; the fact that the information, though not
presented to the public freely and in full, could, nevertheless, be obtained in other places and the inef-
ficiency of the ban, which does not prevent from making abortions abroad, the present restriction is to
be considered extreme and incommensurable to the aim, pursued by its introduction??,

The Court has an established position on the issue of the expediency of civil sanctions, which is well
illustrated by the Court decision on Tolstoy Miloslavsky Against The United Kingdom (1995) case, when
the national court imposed on the applicant an apparently incommensurable fine of 1,500,000 J: “"...it
does not mean that the jury was free to make any award it saw fit since, under the Convention, an award
of damages for defamation must bear a reasonable relationship of proportionality to the injury to reputa-
tion suffered.

The jury had been directed not to punish the applicant but only to award an amount that would com-
pensate the non-pecuniary damage to Lord Aldington®”.

Another problem the Court had to face a number of times was the issue of the expediency of confiscat-
ing the means of distributing information or ideas. Analysing Court decisicns, one can find that it rarely
recognizes such measures adequate. Let us look into the issue by the example of Mdiller versus Swit-
zerland (1988)* case. This case was also chosen because it provides for the demonstration of Court
methods regarding other acute and utterly controversial problem — defining the limits of admissible
interference in order to protect morality (part 2 art. 10).

Because of the significance of this precedent, the two paradoxically contrary stages-decisions the
case passed in Strasbourg will be demonstrated?.

One of the chambers of the European Court of Human Rights confirmed the case law norm of the
Court, which stated that if the freedom of expression is limited with regard to protecting public morality
(which is erratic and subjective), the lawful limits of public authority assessment of certain abridgements’
necessity is to be interpreted broadly. By 6 to 1 vote (separate opinion was stated by judge Spielmann)
the Court decreed that the conviction of the applicants — the painter and the organiser of the exhibi-
tion — for displaying paintings, which the Swiss courts recognized to be obscene, at the exhibition open
to public, did not violate the freedom of speech, guaranteed by article 10 of the Convention. The confis-
cation of pictures, outraging civil morality, for an uncertain term does not breach article 10 as well.

The decision of the Court makes one question the efficiency of the present European mechanism of
control, aimed at preventing the introduction of excessive limitations to protect public morality. Though
the majority of Court members has avowed that “the view of sexual morals has changed”, they did not
consider unfounded the position of Swiss courts, proclaiming that the pictures in question “accentuating
the sexuality in its most coarse expressions” could “deeply violates the perception of sexual acceptabil-
ity of the people with normal sensitivity”. The Court decreed the Swiss courts, in consideration of their
right to assessment, vested in them by article 10 (part 2), were entitled to consider it “necessary” with
the view of protecting public morality to impose on the applicants a fine for publishing obscene works.
Similar was the decision of the Court concerning the confiscated paintings, which are the subject of
controversy.

In contrast to the Court, the European Committee on Human Rights clearly distinguishes between a
fine and a confiscation. The latter is deemed to be a grave violation of painter’s freedom of expression,
for the confiscation hindered displaying his works both abroad and in Switzerland. The Committee pos-
tulated that preventing open demonstration of the objects, recognized by the authorities to be detrimen-
tal to public morality, could be achieved with lesser abridgement of Mr. Miiller’s freedom of expression.

22 A brief account of the case is given in accordance with: Interights Bulletin. Poccuiickoe nananve 6ronneteHs MHTE-
PAINTC, Ne 4, 2000. P. 25-26.

23 Tolstoy Miloslavsky v. The United Kingdom, 1995. European Court of Human Rights Portal http://www.echr.coe.int/
echr.

24 Muiller v. Switzerland, 1988. European Court of Human Rights Portal http://www.echr.coe.int/echr.

25 The legal investigation took place before the European Committee and the European Court were merge into a single
body — the European Court of Human Rights.
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KpblMiHanbHara anbbo rpamagasHckara npaBa. MepkaBaHbHIO, 3acHaBaHaMy Ha Obluuam Obl HasAYHbIX
dakTax (y mpouinernacblpb CNpac audHa4YHbIM MepKaBaHbHAM) npa 6sccnpadHa HasyHbls A3€SAHbHI,
abapoHa Hagaeuua He ayTamaTbldHa. Harneassaysl Ha Toe, wto cyasbasi [1s Maep (De Mayer) i Naka-
HeH (Pekkanen), dapmyntotoubl acabniBae MepkaBaHbHe, yBaXkatoLb AaCTaTKOBbLIM 4115 HagaHbHA aba-
pOHbI TOW chakT, WTo cn. KacTanc Bblka3Bay MepkaBaHbHe Nnpa Hacampay HasyHbis 3ab6oncTBbl, 6anb-
whbiHa cknagy Cyaa naniybina cbubBepaXaHbHe ab agkasHachLi ypady He audHKaBbiM MepKaBaHbHEM,
a cblUbBepaxaHbHeM npa aktbl. Cya Bbipallbly cnpaBy Ha KapbicbUb cn. KacTanca Tonbki Tamy, WTo
Ob1N10 HemarybiMa BbICbBATAILb: SKiM Bbly Bbl dhiHan npauacy, kani 6 cn. Kactancy gassonini npbisecbLi
[0Ka3bl CBaiX CbLibBEPAXKaHbHAY .

HaBaT y ThiXx BbiNagkax, A3e KpbIMiHamnbHbIA CaHKLUbli ckraganica y abaBssky cnnauiub napayHanb-
Ha HeBsnikia wrpadsbl, Cyg BbiCTynay cynpaub nagobHbIX caHKLbISY, NaKOMbKi SSHbl Marmi rpaub porto
CBaWro KLWTanTy cxaBaHaw L3H3Ypbl. Y Wapary cnpasay, [Kia gatbldaub HaknagaHbHs wrpadhay Ha Xyp-
Hanictay, Cyg 3asBiy, WITO “Xoub Haknad3eHae Ha aymapa rnakapaHbHe, Cmpoaa Kaxy4bl, yXKO He Maaso
3awkKo03iub AMy 8bikazaub ceaé MepKagaHbHE, MbIM HS MEHUW, STHO éCbUb POYHbIM cealieo Kwmarnmy
eaHbbagaHbHI0, sIKoe, 8efibMi 8epa2o0Ha, MOXa CribIHIUb y XypHailicmay iMKHeHbHe 3pabiub yHécaK y
nybniyHae abmepkasaHbHe ripabnemay, sikis 3akpaHaroub Xblubyé epamadamea. [Ja mazo x caHKUbIs,
nadobHasi eamal, maana 6 nepawkodsiuyb rpace 8bIKOHBaUb c8atk 3adady Hocbbima iHghapmaubli Obl
axoyHika iHmapacay epamadamea’.

AcabniBa BapTa npaakuaHTaBaub nasbiupito Cyda na nbiTaHbHAX, Kani HaknagaHbHe wTpady ansboo
cnnara Cy4oBbIX BbITPbIMak CTaBsiLb Y pPbI3bIKOYHbI CTaH (hiHaHCaBae BbhKbiBaHbHE acobbl, KOV AHbI Mpbl-
cymxkaHbl. bagan wTo nenwarn incTpaubisn Moxa bbilb cnpasa apraHizaubisty “AOKpbimbis 03b6epbl” bl
“Ly6niHcki UsHmMap xaHo4yaea 30apoysi”’ cynpaub lprisHObIP!. “AOKpbITbist A3bBepbl” (aanen — ALl) i “Oy6-
niHcki LisHTap »xaHouvara 3gapoys” (aanen — OLK3) — HekamapubIviHbIS apraHisaubli, SKis KaHCYNBTYOLb
ushxkapHblx kabetay. M. i [. — ctaxopbl-kaHcynsTanTsi ALPKS. X. i k. — kabeTbl A3eTapogHara BeKy, sikist
Aanydbinica ga ckapri OLPKS. Y 1985 r. cn. C. pabiycs ¥ gaybiHeHbHi ga ALl i ALPK3, a Takcama ¥ gadybl-
HeHbHi Aa ix crnyxboyuay 6ecTapmiHOBaNn cynoBay 3abapoHbl Ha pacnaycrof capop, LsbkapHbiX kabetay
nagsvac pakaMaHaaLUbIiHbIX KaHCYNbTaUbIsy iHapMaLbli, skas gatblybiia MardbiMachLi 3padilb adbopLibIto
na-3a Mexami topbicapblKubli [pnsHabli. [aThi cyqosbl 3arag Obly NakiHyThl ¥ cine BapxoyHbIM cyaoMm, ski 3a-
baBsi3ay Takcama ALl i ALPK3 cnnauiup cygosbia BITpbIMKi. ALL, SKiS HS1 Meni cpogkay, CriblHini nackns ra-
Tara cBato a3erHacbupb. AL, OLDK3, M., 1., X. i [Ik. ckapasinica Ha napyLU3HbHe iX NpaBa pacnayclomkBaLlb
i aTpbiMniBaUb iHapMaLbIto, MpaBa Ha NaBary npbiBaTHara XbiUplLd, a Takcama, Ha AblCKpbIMiHALbIHO.

Bepyuybl nag yeary abcanoTHb! Abl 3aycéaHbl xapaktap 3abapoHbl, aAcyTHacbLb HaynpocTaBara
3bBA3KY NamiK pacnayctofam iHdapmaubli Obl narpo3ai XblUbLIO HEHaPOMKaHbIX HemaynsTay, Tow
akT, WTo iHbapmaubls, xaud i He NagaBanacs rpamagskacbli BorbHa i HanoyHily, mMarna TbiM HS
MeHLU OblLb aTpbiMaHai y iHLbIX MecLiax, HeadeKTblyHacbLb 3abapoHbl, sikas He Npagyxinana YbiHeHb-
HSA abopublfly 3a MSXKOW, faa3eHae abmexaBaHbHE HanexXblLlb NiYbiLb NPasbMepPHbIM | HECYBbIMEPHbIM
TOWM M3Lle, 3b SIKOW SIHO yBoA3inaca?.

Cya 3ariMae KaTarapbl4HY NasbiLbllo i CTacoyHa NblTaHbHS M3Ta3rogHackLi namepy rpaMag3sHcka-
npayHbIX CaHKLbISY, obpan intocTpaubisai Yaro écbLb palaHbHe Cyaa na cnpase Tasicmod-Minacnaycki
cynpaup 3ny4aHaeza Kapaneycmsa (1995), A3e HaubisitHanbHbI Cyf YCKnay Ha 3asiyHika BigaBo4yHa Hecy-
BbIMepHbI WwTpad (1 500 000 £): ”... 2ama He azHadyae, WMo NMpbICSXXHbISA MesTi pasa ycmaHasiypb 1tobbi
namep 8binnamei, Ski nadaeyya iMm adakeamHbiM, NakorbKi, 3200Ha 3 KaHesHUbIsU, namep wmpagy
3a Obihamaubito MycCiub ObiUb pa3yMHa npanapuybisiHaabHbIM WKoA3e, HaHeceHal parymaubli. Kypbi
bbir10 apbieHmasaHae Ha moe, kab Hs y8003iub KpbIMiHaNbHbIS CaHKUbIi Cyrnpaub 3asyHika, a mosbkKi
npbi3HaYbiUb maki namep wmpadgpy, ski Moz bbl KaMrnaHcasaub MaparsbHyr WKOOY, HaHeCEeHY f1opdy
OnedbiHamoHy (nauspnenamy)?.

19 Cebuicnbl Bbiknag pawaHeHa Cyada npeiBoagiyua nasoane: Interights Bulletin. Poccuinckoe nagandve 6ronnetexa MH-
TEPAMTC. Ne 4. 2000. C. 24—25.

20 Csbuicnbl arnsg cnpaebl NpbiBoAzilua nasoane: Makosew M., YedpaHoa E.A. EBponelickast KoHBeHuus... C. 25—26;
cnH. MakaBel UpITye BbITpbIMKi 3 cnpaBay: JliHreHc cynpaub Ayctpsli, 1986; BapTtansg cynpaup ®agapatblyHan Pacny6-
niki HameuublHa, 1985.

21 ApkpbiTbis A3bBepbl & [yoniHcki LiaHTap XaHnovara 3gapoys cynpaub Ipnanabli, 1992. AdiubliHbl cant Qypaneiicka-
ra cyga na npaBox Yanaseka // http://www.echr.coe.int/echr.

22 Cebuicnbl arnsg cnpasbl nasoane: Interights Bulletin. Poccuiickoe nsgaHve 6ionneteHs MHTEPAMTC. Ne 4. 2000. C.
25—26.

23 Tancton-Minacnaycki cynpaub 3nydaHara Kapaneyctsa, 1995. AdiubliHbl cant Qypanenckara cyaa na npaBox Ya-
naseka // http://www.echr.coe.int/echr.
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That is why the Committee decreed (by 11 votes to 3) that the confiscation of Mr. Mdller’s paintings was
the measure unacceptable in democratic society and constituting the violation of article 10.

Judge Spielmann formulated an extremely blunt special opinion, concluding that both the fine and the
confiscation constituted the violation of article 10. He deems that the penalty imposed was in no way
necessary in a democratic society. Referring to the legal persecution of Flaubert and Baudelaire in the
19% century for their novels “Madame Bovary” and “The Flowers of Evil” correspondingly, and their later
acquittal, he called upon the governments of the Convention member-states to reckon with the relativity
of the “obscenity” concept®.

26 The case is given in accordance with: Interights Bulletin. Poccuiickoe nsganue 6ionneteHs WNHTEPAWTC, Ne 4, 2000.
P. 6.
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IHwasa npabnema, 3b sikOM HeagHapa3oBa CyTbiKaycs Cyd — MblTaHbHE MAITa3rogHacbLi KaHdic-
Kaubli cpogkay pacnayctogy iHapMaubli anb0o igaay. 3 aHanisy pawsHbHAY BbiHikae, wTto Cya
CKpalHe p3aKka npbi3Hae Takist 3axadbl aAskBaTHbIMI. Pasrnensim ratyto npabnemarbiky nagpabsas-
Ha Ha npblknagse cnpabl Mronep cynpaus LLsatiyapeli (1988)%, skas Obina abpaHas sw4a i Tamy,
LITO AasBanse npagaMaHcTpaBaub nagbixoabl Cyaa cTacoyHa iHwawm akTyanbHam Abl CKpanHe Abic-
KyCinHam npabnematbiki — BbI3HAY3HbHSA Mexay ganyliyanbHara ymsawanbHiuTea A3ens abapoHsbl
MapanbHacbLi (4. 2 apT. 10).

[3ens 3HayHacbLi raTara NpaudaaHTy AaMaHcTpaBauyua byayLb aboasa sTanbl-pallaHbHI, sKis npawLu-
na ratas cnpasa y Ctpacbypry, — fa napagakcarnbHacbLi cynpaubnernbia.

ApgHa 3 nanatay dypanenckara Cyga na npaBax Yyanaseka naubBepasina HopMmy npaLsgaHTHara npa-
Ba Cypga, 3rogHa 3b sIKOR, Y Bbinagky, kani ceaboga BbisiyNeHbHA MepkaBaHbHSAY abMshkoyBaeuua Y
MaTax abapoHbl rpamagska MapanbHacbLi (2 M3Tbl 3Tbist €CbLib 3bMEHSIBLIMI i Cy0’eKTbIyHbIMI), 3a-
KOHHbISI MEXbl aL3HKI A3ApXKayHbIX yriagay y Bbl3Ha4Y3HbHI HeabxogHachLi ThiX Ui iHLLIbIX abMexXaBaHb-
HAY TpakTylouua BernbMi LWbipoka. 6 ranacami cynpaup 1 (acabictae mepkaBaHbHe Bbikasay cy43bass
WninemaH), Cya nactaHaBiy, LUTO acyaXaHbHE 3asfyHIKOYy — MacTaka [bl apraHizatapay macrtaukan
BbICTaBbl — 3a A3MaHCTpaLbIi0 Ha afkpbiTan Ans nyoniki BbICTase kapuiHay, siKis WBanuapckia cyapl
npbI3Harni HeNpbICTOMHbIMI, He NapyLliae ceaboabl CroBa, sikas raparTyeLua apTeikynam 10 KaHBaHLbIi.
He napywwae aptbikyna 10 i kaHdickaublsi Ha HABbI3HAaYaHbl T3PMiH KapuiHay, sikis abpaxatoLb rpamag-
3Kyl0 MaparbHacbLb.

PawsHbHe Cyga npbiMycina 3acyMHsiBauLa Y 3paKTelYHaChL ¥ HasyHbIX Y QYpone MaxaHiaMay KaHT-
pornto, 3akmnikaHbIX Npagyxiniup yBsA3eHbHe npa3bMepHbix abmexaBaHbHAY Ans abapoHbl rpamaaskan
MaparnbHacbLi. Xaus 6anbLubiHg YanbLoy Cyaa npbi3Hana, Wro “yayreHbHe npa CakcyarbHy Maparb
3bMSsIHInacs”, SHbl He naniyvbini HeabrpyHTaBaHbIM MepKaBaHbHE LUBAML@PCKIX CyA0Y, LUTO KapLiHbl, npa
AKig BAA3euUa raBopka, “3b iX akLudHTaM Ha CaKcyarnbHacbLli y g€ Hanbonb rpybbix dhopmax” marni
“rpyba abpaxalb nayyLbLé cakCcyanbHam NpbICTOMHACkL NoA3en 3 HapManésan ycrnpbiMarnbHachL”.
Cypa nacTaHagiy, LWTO LWBaKML@pCKis cyapl, 3 yrikam 3akoHHara npaBa Ha audHKy, HafjaaseHara iM y pamax
apt. 10(2), meni npaBa nanivbiupb “HeabxodHeIM” 4N abapoHbl rpama3kaln MaparnbHacbLi HaknacbLi Ha
3adyHikoy WTpad 3a nybnikalblto HEMPLICTORHBIX MaTapbisnay. [Ja Toi xa BbiCHOBbI Npbiiwoy Cya y
JadblHEHbHI Oa KaHdickaubli KapuiHay, KaTopb!s ECbLb NpagMeTam CrpayKi.

Y agpo3sbHeHbHe ag Cyaa, Oypaneiickas kamicia Na npaBoX YanaBeka npassiiia akpacblieHae agpo3b-
HeHbHe namix Wwrpadam i kKaHdickaubisit. AMOLUHIOW siHa Naniybina cyp'é3HbIM NapyLlaHbHEM cBaboab!
BbIFYIEHbHA MNOrMsAy MacTaka, rnakosbKi KaHgickaubla 3alkosina AaMaHcTpalbli AroHbIX npauay sik
3a MSKOW, TaK i Y iHWbIX Mecuax liBaiilapsli. Y 3bBA3KY 3 TbiM, LUTO M3Ta, AKasg ckraganacs y npagyxi-
NeHbHi agkpbITan AamaHcTpaLbli ab’ektay, akia ynagsl nanivybini WKOAHBIMI A8 rpamMaaskan MaparnbHa-
cbli, Marna Obilb AacAarHyTast 3b MEHLLbIMI abMexaBaHbHAMI cBaboabl camaBbisyneHbHa cn. Mionepa,
Kawmicia nactanagina (11 ranacami cynpaup 3), LWITO kaHdickaLbis kapuiHay cn. Mionepa He écbLb 3axa-
AaMm, HeabxoOHbIM Y A3MaKpaTbIiYHbIM rpamMa3TBe, | cknana napyLwaHbHe aTtbikyna 10.

Y cBaim BenbMi paska capmynsiBaHbiM acabicTbiM MepkaBaHbHi cya3ba3s LninbmaH nanwoy awya
aanen, 3pabiyLlbl BbiCHOBY, LUTO NapyLUaHbHe apThikyna 10 Mena mecua y AadblHeHbHI | ga wrpady, i
KaHcickaupli KapuiHay. Ha siroHbl nornsag, npbi3HayYaHbls 3axagbl Hi ¥ siKiM pase He Obini HeabxodHbIs Y
A3MakpaTbl4HbIM rpamaalTee. Haragaylwbl npa cygoBbl nepackrneqn dnsbaspa i bagnepa y XIX ct., ag-
naeBegHa 3a pamaH “CnagapbiHa baBapbl” bl “KBeTki nixa”, Abl HACTYMHbIS iX anpayAaHbHi, €H 3aknikay
ynagbl A3sipxkaBay-yasenbHilay KaHBaHUbli Nidbluyya 3 agHOCHAChLO NaHATKY “HernpbiCTOMHAaChLb 26,

24 Mionep cynpaub LLBanuapsli, 1988. AdiubliiHbl canT Jypanerickara cyaga na npaBox Yanaseka // http://www.echr.coe.
int/echr.

25 Harapaewm: pa3rnag cnpaebl Mey Mecua Aa ab’sigHaHbHA Qypanerickan kamicii bl Qypanenckara cyga y aasiHbl op-
raH — Qypanevicki Cya na npaBox Yanaseka.

26 Arngag cnpasbl nasoane: Interights Bulletin. Poccuiickoe nsgaruve 6ronnerens MHTEPAMTC. Ne 4. 2000. C. 6.
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