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Globalization and human rights are largely used today in popular catchphrases about recent transfor-
mations in our contemporary world. Both represent new developments on the international level that af-
fect the States and societies. The particular globalization of capital, markets and services, paralleled by
the removal of national barriers to trade and investments, is a development that tends to be seen as an
inevitable trend of the contemporary world. These trends lead to a growing influence of different entities
within the international arena: notable among those are transnational corporations, which often have
more global importance than do small and poor sovereign States with seats in the United Nations.

Transnational corporations are accused of having been involved in many direct or indirect violations of
human rights of a political, civil, social, economical or cultural dimension." The examples of this fact are
grave violations of human rights in Nigeria, Burma, Pakistan, India, Sudan and in many other developed
countries?. The fact that State power seems today to be weakening means the need to effective mecha-
nisms to provide protection of human rights against illegal activities of non-state actors such as TNCs.

This article will thus examine the question of TNCs’ direct liability under international human rights law.
We shall discuss the question of the legal responsibility of TNCs, and of possible ways to impose du-
ties upon TNCs under international law, especially under international human rights law. First, we shall
examine the question of TNC'’s legal subjectivity under international law or, in other words, if a TNC can
be considered as a subject of international law, so that the direct applicability of international norms to
it can be envisaged. Then, we shall examine new developments within the international human rights
discourse, trying to apply the human rights instruments directly to non-State actors.

1. TNCs as Subjects of International Law

The view that only States are subjects of international law begun to be challenged by Philip Jessup?®
when he stated the hypothesis that individuals are in fact subjects of international law.

A first criticism of the classical approach is the fact that States are the sole source of authority and
law in the international system does not lead to the conclusion that they are the only subjects of inter-
national law: “ The international system is a system of States, made by States, perhaps largely — still
— for States, but not only for States. Law is made by States, and by their laws States have created (or
recognized) other entities, and have given them status, powers, rights, responsibilities and remedies,
within the international system*.” Furthermore, in one of the cases, the International Court of Justice has

1 There are five different situations where a company’s position towards human rights has been raised, and has led
several actors to react by thinking of ways to hold such companies accountable. First, a company may do business in
a country where human rights violations are occurring, which can be considered as direct or indirect support for these
violations; second, the means of production involved, e.g.: if suppliers are using child labour, forced labour or labour involved
in work representing a health and security risk; third, the possible use of company products in situations involving violation
of human rights; four, the attitude within the company as, for example, the prohibition of trade unions, the discrimination
of workers on the basis of race, color, sex, religion or other criteria, unfair wages, etc.; five, the information given as to the
use or application of the product, in cases when, for example, consumers are exposed to risks and are not informed and
made aware of these risks. See Schierbeck, J. (1998) Industry and Human Rights. A, p.51

2 See news evident violations of human rights around the world. at http://www.earthrights.org/morenews.shtml, www.
antislavery.org

3 JESSUP (1946): A Modern Law of Nations (London: Macmillan), 236p.

4 HENKIN (1989: 35) IV) International Law. Politics, Values and Functions. General Course on Public International Law
215 Recueil des cours de I’Académie de Droit International (Dordrecht :Martinus Nijhoff Publishers).
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MDKHAPOOHAE MPABA Hfaizum ®

BecnacapsaHaANa agKasHacub TpAHCHaLUbISHANbHbIX Kaprapaubisy
3a NapyLw>3HHi NpaBoy 4YanaBeka

B ANAKCAHOPA KYKP3LU

Ansakcanapa Kykpaw — HaByyaeuua Ha V kypce hakynsTaTy MiXKHapOAHbIX CTacyHKay
BLY, cneubisinizaubia “MixaHpogHae npbiBaTHae npaa’, nNpayHik npaacrtayHiuTea
aHrenbckae ipmbl “Towport Itd”, yasenbHiua kamaHabl BY Ha koHKypce Jessup.

MaHaTki “rnabanizaubls” | “npaBbl YanaBeka” CEHHS BENMbMi LUbIPOKa YXKbiBaHbIS ¥ BbICIOYSAX AN Xa-
paKTapbICTbIKi anoLLHiX TpaHcdapMaLbI y cydacHbIM cBeLle. AboaBa NaHsTKi anbiBatoLb HOBbISI 3MEHbI
Ha MDKHapoAHbIM y3pOVYHI, AKiS ynnblBaloLb Ha A3ApXaBbl ¥ rpamMagcTBbl. Y npbiBaTHacUi, rmabanisa-
Ubla Kanitany, pbiHKay i macnyray pasamM ca CkacaBaHHEM A3ApayHbix 6ap’epay Ha LWnsxy raHgnwo i
iHBECTbILbIAY NagaeLLa Henas0oexHan TAHAIHLbIAN pa3BilLsa cyvacHara cBeTy. [aThis 3'aBbl BAAYLb Aa
naBenivyaHHA YnnbiBy HekaTopbix cyb’ekTay Ha MixHapogHaun apaHe. AcabniBa rata gaTblyblub TpaHC-
HaubIsTHamNbHbIX Kaprnapaublay, siKia Yacta mawroub 6onbliyo rmadanbHylo 3HaYyHacLb Yy napayHaHHi 3
MarneHbKimi i 6egHbIMI CyBepaHHbIMI A3sp)KaBami, npaacTtayneHsimi ¥ AAH.

TpaHcHaubigHanbHbIS Kapnapaubli abBiHaBayBaroLiLa Y AavblHEHHI Aa LUMATRIKiX NPOCTbIX | YCKOCHbIX
NapyLaHHAY NaniTbl4HbIX, UbIBIMbHBLIX, CalblsibHEIX, 3KaHaMIYHbIX i KyNbTYpHbIX NpaBoy 4anaseka'.
MpblkNnagami ratara cnyrytoLb LXK napyLLaHHi npaBoy yanaseka Y Hirepobli, Bipme, MNakictaHe, IHAbI,
CygaHe i wMaTnikix iHWbIX pas3BiTbIX kpaiHax cBeTy2. ToW akT, WTo A3Ap)XayHas ynaga nacTyrnosa
CcTpayBae cBae nasiubli, Bbld3Ha4ae natpaby ¥ aheKkTblyHbIX MaXaHidmax 3abecnsa4aHHa abapoHbl npa-
BOY YariaBeka Y BblNagKy HE3aKOHHbIX A3EAHHAY Hen3ap)KayHbIX akTapay, Takix sk THK.

[anseHbl apThikyn NpbiCBeYaHbl MblTaHHIO YCTansBaHHS HenacpagHan agkasHacui THK y agnasea-
Hacui 3 MibkHapogHbIM npasam. byase pasrmemkaHa nbiTaHHe npayHan agkasHacui THK i marybimbis
Wwnaxi HaknagaHHs abaeaskay Ha THK 3rogHa 3 MidkHapoAHbIM NpaBam i, acabriBa, MiXkHapogHbIM npa-
BaM ab npaBax Yanaseka. CnavaTky Ml AacnegyeM neitaHHe npaBacy6’ektHacui THK, wi, iHWwWbIMi cro-
BaMi, MardybiMacLb Bbi3HaYbILb THK cy&’ektam MixkHapoaHara npasa Asens Taro, kab npagyrneaselpb
HenacpagHae cTacaBaHHe a anclUHAN MiXKHapOAHbIX HopMay. [MoTbIM Mbl 3aKpaHeM HOBbIS HanpaLoyKi
y pamkax MixkHapogHara Ablckypcy ab npaBax Yyanaseka, crnpabytodbl cTacaBalb iHCTPYMeEHTbI 3abecnsi-
YOHHS NPaBOy Yanaseka Y AavblHeHHi fa Hea3spxayHbIX aktapay.

1. THK sik cy6’ekTbl Mi>XkHapogHara npaBsa

Mapbixoa, ki Bold3HaBay cy6’ekTaMi MixkHapoaHara npasa TOnbKi A3sp)kaBbl, Naday acnpaysauua Pini-
nam Dxacanam (Philip Jessup®). EH BbICyHyY rinoTa3y, WTo acobbl ratakcama gakTbluyHa 3'aynsiouua
cyb’ekTami MixkHapogHara npasa.

KpbITbika knaciyHara nagbixogy Oyayeuua nep 3a ycé Ha ThiM, LWITO caM akT Taro, LUTO A3spKa-
Bbl — raTa agsiHas KpblHiLa ynaabl i 3aKoHy, He BSA3e Aa BbICHOBbI, LUTO AHbl aA3iHbIA Cy6’eKTbl MiXHa-
pogHara npaga: “MixHapogHas cicTama — rata cicToMa A3dpKaBay, sikas cknajaeuua 3 Asspxasay y
3Ha4yHam Mepbl AN A3gpXKaBay, ane He Tonbki Ans iX. 3akoHbl NpbiMatoLua A3spXasan, i y ceato yapry

1 IcHye npblHaMci NAUb PO3HbIX BbiNnaakay (MpbIBEA3EHbIX HiXKAK), Kani nayctaBana npabnema crayneHHs THK ga npa-
BOY YanaBeka i kani HekaTopblsi akTapbl Obifi BbIMyLIAHbIS Wykalb wnaxi npbiusrieHHs THK aa agkasHacui. Ma-nep-
Lwae, Kani kamnaHis BsA3e kamepLbliHy0 A3eriHaclb Yy KpaiHe, A3e MaoLb Mecla NapyLUdHHI NpaBoy Yanaseka, LUTo Y
CBalo Yapry Moxa 6blLb pasriegkaHa, Sk npocTae i yckocHae cyAseiHiqaHHe raTbiM NapyLU3HHSAM; na-apyroe, kani cSpoa
cpofkay BbITBOpYacCLi CycTpakaelula BblkapblCTaHHe A3ius4van npalbl, NpbIMycoBan npawbl Ui npaLbl Ba yMOBax pbI3bIKi
XbILLO | 30apoyto Yanaeeka; na-Tpausge, Kani npagykubls kaMnaHii BelkapbiCTOyBaeLa y CiTyalpblsiX NapyLaHHS NpaBoy
YarnaBeeka; na-vyausepTae, Kani yHyTpbl kamnaHii Mae mecua, Hanpblknag, 3abapoHa npad3sasay, HecnpassaniBas an-
naTa npaubl, ObICKPbIMiHaLbIA NPaLOYHbIX HA NaAcTaBe pachkl, KONepy CKypbl, MOy, BEPaBbI3HAHHSA i iHLUbIX KPbITIpaXx;
na-nsaTae, Kani cnaxelyLy He Hadaeuua noyHas iHapMaLbis npa Ty pbI3bIKy, SKYH MOXa Hecui YXXblBaHHE npagyKubli
kamnanii. ['n.: Schierbeck J. Industry and Human Rights. 1998. A. P. 51.

2 In. naBegamMneHHi npa syHbIsS NapyLUaHHI NpaBoy YanaBeka y cBele Ha http://www.earthrights.org/morenews.shtml,
www.antislavery.org

3 Jessup Ph. A Modern Law of Nations. London: Macmillan, 1946. — 236 p.
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asserted that subjects of international law are different, as are the rights and obligations held by them:
“The subjects of law in any legal system are not necessarily identical in their nature or in the extent of
their rights™.

Thus, nothing should prevent TNCs from being seen as subjects of international law. The mere exist-
ence of international norms applying directly to them allows us to regard them as international legal sub-
jects.® There are certain international instruments in different areas that grant TNCs a range of rights’,
impose directly on TNCs international obligations? (for instance, not to interfere with the internal affairs
of a host country)®, address to regulate the behavior of TNCs on the international level'. Hence, the fact
that TNCs have international rights and obligations is evidence that TNCs can be considered as subjects
of international law, because international subjectivity stems from the fact of enjoying rights asserted
and protected under international law and having obligations imposed on by legal instruments.™

2.Being a subject of international law TNCs can be directly liable
for breach of international law.

After the Second Word War, the criminal law of some countries, mainly from the common law system,
came to recognize the concept of corporate criminal liability.'2

According to the independent research foundation (Fafo), founded by the Norwegian Confederation
of Trade Unions in 1982, there are certain provisions of the criminal codes in a number .of countries:
Canada, France, the United Kingdom, the United States, and Norway, — that make it possible for a
business entity to be prosecuted for war crimes or crimes against humanity committed outside those
countries’.

Furthermore, this concept is used in the European States; in particular, in 1988 the Council of Europe
recommended those member States whose criminal law had not yet provided for corporate criminal li-
ability to reconsider the matter." Thus, the criminal responsibility of corporations is emerging as a well
recognized concept on the national level. This trend is acknowiedged by different authors', including
Roberto Ago, Special Reporter of the ILC on State responsibility . Other examples revealing this trend
are the developments within the Council of Europe of a project for a convention on the protection of
environment by penal law, where the penal legal responsibility of legal persons is inscribed.'”

One of the sources of international law is “the general principles of law recognized by civilized na-

5 Reparations for Injuries Suffered in Service of UN (Advisory Opinion), International Court of Justice Reports. 1949. —
178 p.

6 Danailov Silvia. The Accountability of Non-State Actors for Human Rights Violations: the Special Case of Transnational
Corporations. 1998. — 29.

7 Convention on the Settlement of Investment Disputes between States and Nationals of other States in 575 UNTS 159,
adopted 18.3.1965; entered into force 14.10.1966.

8 Commission on Transnational Corporations, Report on the Eighth Session, Supplement No. 8. Doc. E/ 1982 /18 (E /
C.10/1982/19).

9  Charter of Economic Rights and Duties of States, adopted 12. 12. 1974, A/RES/3281 (XXIX).

10 ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (16.11.1977) in
International Legal Materials, 1978,15 ;OECD (1997) The OECD Guidelines for Multinational Enterprises. United Nations
Norms on Responsibility of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, UN
doc E/CN/.4/Sub.2/2003/12, Global Compact, Code of Conduct for European Multinationals. European Parliament (EP),
Resolution A4-0508/98 of 1998.

11 Danailov Silvia. Op. cit.

12 Victoria Court Sets Path for PNG Ok Tedi Lawsuit, (Aug. 28, 2001), at http: //www.planetark.org/dailynewsstory.
ctm/newsid12166/story.htm; Ngcobo and Others v. Thor Chemicals Holdings Ltd, TLR 10 November 1995; Cape to
Compensate South Africa Asbestos Miners,Dec. 24, 2001 at http: /www.planetark.org/dailynewsstory.cfm/newsid/13833/
newsDate/24-Dec-2001/story.htm; Transnational corporations often have more global importance than do small and poor
sovereign States with seats in the United Nations.

13 A Comparative Survey of Private Sector Liability for Grave Violations of International Law in National Jurisdictions:
http://www.fafo.no/liabilities/nat_surv.htm.

14 Council of Europe, Recommendation R (88)18.

15 Joseph Sarah. Corporations and Transnational Human Rights Litigation. Oxford — Portland — Oregon: Hart
Publishing, 2004. P. 13; Danailov Silvia. supra note 5. P. 31.

16 International Law Commission; (A/ CN. 4 /490 / Add. 3: §92).

17 See analysisin (E/CN.4/1996/17: § 55-56).
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raThisl 3aKOHbI CTBapaloLb iHLWbIS Cy0’ekThl, AKiM HagarwuLa cTaTyc, nayHamouTBbl, NpaBbl, abaBa3kKi i
cpoaki onst abapoHbl CBaix NpaBoy Yy Mexax MikHapogHan cictambl™. Akpams Taro, MixHapogHbl Cya
3auBepAasiy, WTo cyb’ekTbl MibxkHapoaHara npaea 1 ixHblsi NpaBbl | abaBa3ki agposHiBatouua: “Cy0’ekThbl
npaBa sikon-Kosieybl NpaBaBOM CiCTaMbl HeabaBA3KOBa ECLb iA9HTbLIYHbIMI Na CBaél Npbipoase Li ab’émy
npasoy™.

[9TKiM YblHaM, HIWTO He nepawkampkae pasrnggaub THK gk cyb’ekt mikHapogHara npasa. Ca-
MOe iCHaBaHHE MiXXHapoOHbIX HOpMay, AKia 3akpaHawoub A3enHacub THK, gassanse HasbiBaup THK
cyb’ekTami MixkHapoaHara npasa®. Y po3HbIx cpepax iCHYHLb N3YHbIS MiXKHAPOAHbIS IHCTPYMEHTHI, SiKis
Hagatoub THK wapar npaeoy’, HenacpagHa Haknagatub Ha THK mixkHapoaHbis abaeaski® (Hanpeiknag,
He YMellBaLLa Ba yHyTpaHbls crpaBbl KpaiHbl-racnagapa)®, 3akrnikatoub Aa parynsaBaHHA A3enHacLi
THK Ha mixxHapogHbIM y3poyHi'®. Cbixogasaybl 3 ratara, akTt BanoganHst THK mixxHapogHbIMi npaBami i
abaesskami 3'aynseuua nagcraBan BbisHaHHA THK cy6’ektam MikHapoaHara npaea, 60 MixkHapoaHas
cyb’ekTaBacub naycrtae 3 ¢hakTy BanogaHHA npaBami, 3amauaBaHbIiMi i abapOHEHbIMI MiXKHapO4HbIM
npasawm, i abaBsi3kaMi, Haknaa3eHbIMi NpayHbIMi IHCTpymMeHTaMmi".

2. Ak cy6’ekT MmixkHapogHara npaBa THK moka Hecui agka3Hacub
3a NnapyLaHHi MiXkHapoaHara npasa

Macnsa gpyron cycseTHa BalHbl KpbIMiHAMNbHbIS KOOSKCEI HEKATOPbIX KpaiH, ranoyHbIM YblHaM KpaiH
arynbHara npaBa, Bbl3HaBarli ig3to KpbiIMiHanbHam agkasHacLi kapnapaubiin'?,

3rogHa 3 gacnegaBaHHAMI He3aneHara gacriegdiukara dongy (Fafo), ytBopanara y 1982 r. Kak-
dapapaupisn MNpad3easay Hapeerii, y KpbIMiHanNbHbIX kogakcax Kanagbl, PpaHubli, Banikan bpbiTaHii,
3LWA i Hapgerii icHytoLb Nana)xaHHi, SKis BbI3Ha4awoLb MardybiMacLb NpbIUArHEHHS Aa cyAa KamMepLbli-
Haw apraHisaubli 32 BalNCKOBbIS 3M1a4blHCTBbI | 3NaYbIHCTBbI CynpaLlb YanaBeuTBa, yublHEHbIS 3a MeXaMmi
raTbixX KpaiH'.

Akpams raTara, Taki nagbixoq icHye y Eypone; y npbiBaTHacui, y 1988 r. Paga Eyponbl pakameHaa-
Bara kpaiHaM, y KpbiMiHanbHbIM KOO3KCE AKX Ha TOM MOMaHT Sil4a He Oblna npagyrnegkaHas KpbiMi-
HanbHasi agnaBsganbHacUb Kaprnapaubifi, neparnenselb cBae 3akoHbl'™. [9TKiM YblHaM, afgkasHacLb
Kapnapaublii naycTtae sk inas, gobpa ycBagoMneHasa Ha O3ApXayHbIM Y3poyHi. [9Tast TaHA3HLUbIA Bbl-
3HaelUa po3HbIMi ayTapami's, i Takcama PabepTa Ara, agmbICNoBbIM KapacnaHaaHTaMm Kawmicii mixxHa-

4 Henkin. International Law. Politics, Values and Functions. General Course on Public International Law. 215. Recueil
des cours de ’Académie de Droit Internationai. Dordrecht: Martinus Nijhoff Publishers, 1989. 35. IV.

5 Reparations for Injuries Suffered in Service of UN (Advisory Opinion), International Court of Justice Reports. 1949. —
178 p.

6 Danailov Silvia. The Accountability of Non-State Actors for Human Rights Violations: the Special Case of Transnational
Corporations. 1998. — 29 p.

7 Convention on the Settlement of Investment Disputes between States and Nationals of other States in 575 UNTS 159,
adopted 18.3.1965; entered into force 14.10.1966.

8 Commission on Transnational Corporations, Report on the Eighth Session, Supplement Ne 8. Doc. E/1982/18 (E/
C.10/1982/19).

9  Charter of Economic Rights and Duties of States, adopted 12.12.1974, A/RES/3281 (XXIX).

10 ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (16.11.1977) in
International Legal Materials, 1978,15; OECD (1997) The OECD Guidelines for Multinational Enterprises. United Nations
Norms on Responsibility of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, UN
doc E/CN/.4/Sub.2/2003/12, Global Compact, Code of Conduct for European Multinationals. European Parliament (EP),
Resolution A4-0508/98 of 1998.

11 Danailov Silvia. Op. cit.

12 Victoria Court Sets Path for PNG Ok Tedi Lawsuit, (Aug. 28, 2001), at http: //www.planetark.org/dailynewsstory.
ctm/newsid12166/story.htm; Ngcobo and Others v. Thor Chemicals Holdings Ltd, TLR 10 November 1995; Cape to
Compensate South Africa Asbestos Miners, Dec. 24, 2001 at http: /www.planetark.org/dailynewsstory.cfm/newsid/13833/
newsDate/24-Dec-2001/story.htm; TpaHcHaLbIsiHanNbHbIA Kapnapaupli Yacta Marub 6onbLuyto rnabanbHy 3HavYHacLb y
napayHaHHi 3 ManeHbkimi i 6egHbIMi CyBEpPaHHbIMI A3apxaBami, npagcTtayneHsiMi y AAH.

13 A Comparative Survey of Private Sector Liability for Grave Violations of International Law in National Jurisdictions:
http://lwww.fafo.no/liabilities/nat_surv.htm.

14 Council of Europe. Recommendation R (88)18.

15 Joseph Sarah. Corporations and Transnational Human Rights Litigation. Oxford — Portland — Oregon: Hart
Publishing, 2004. P. 13; Danailov Silvia. Supra note 5. P. 31.
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tions™8, If criminal corporate responsibility is recognized within the domestic systems, then it can be
recognized on the international level.” A starting point for the liability of TNCs under international law
is the Universal Declaration of Human Rights (UDHR), where the preamble states that “every organ of
society” is bound to abide by its substantive human rights provisions.?° Furthermore, the existence of
such international instruments as ILO Tripartite Declaration of Principles concerning Multinational Enter-
prises and Social Policy(16.11.1977) in International Legal Materials, 1978,15 ;OECD (1997) The OECD
Guidelines for Multinational Enterprises mean that they can be useful points of reference for national
governments that wish to impose biding domestic duties on TNCs. The most comprehensive proposed
outline of human rights duties for TNCs is the “United Nations Norms on Responsibility of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights”.2' The current document
envisages enforceability of the norms by “national courts/or international tribunals, pursuant to national
and international law”.?2

Since TNCs can be regarded as subjects of international law in light of existing international positive
norms that are directly regulating their behavior, taking into consideration recent developments that
are changing the concept of the international human rights protection by including non-State actors’
responsibility, customary principle that states individual responsibility for violations of jus cogens norms
we can conclude that TNCs have direct responsibility for breaches of human rights law. At this point it
is necessary to answer whe all international legal instruments mentioned above are effective tools for
comprehensive protection of individuals from illegal activities of TNCs. The answer is not positive. There
are several reasons for that but the main one is the absence of obligatory norms of international law.
Treaties and other international instruments analyzed above are considered to be so called “soft” law
which has no binding effect on its subjects. Nevertheless, the recent developments of international law
and efforts of international community to impose on TNCs legai responsibility are regarded to be the first
steps to ensure that human rights are not just ideals but also a reality.

18 Statute of The International Court of Justice, art. 38 (c).

19 Danailov Silvia. Supra note 5, p.31

20 Universal Declaration of Human Rights (UDHR), (10 Dec. 1948).

21 United Nations Norms on Responsibility of Transnational Corporations and Other Business Enterprises with Regard
to Human Rights, UN doc E/CN/.4/Sub.2/2003/12.

22 Sarah Joseph supra note p. 10.
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poaHara npasa npbl AAH na nbiTaHHSX A3spXayHan npayHaw agkasHacui'®. [a iHwbix npeiknagay, sikis
agbiBatoLb Aaa3eHY0 TAOHASHLbIO, MOXHAa Aanyybliub pacnpauoyky Paganm Eyponbl npaekTy KaHBeHLbli
na abapoHe HaBakosbHara acspoan3s ¥ Mexax KpbiMiHanbHara npaea, A3e npanicaHa npayHas KpbiMi-
HarnbHasi agkasHacLb HopblAblYHbIX acobay'’.

AOHONM 3 KPbIHIL MibXXKHapogHara npasa 3’aynsouua “arynbHbls NPbIHLUbIMbLI NpaBa, Bbi3HaHbIS LbIBini-
3aBaHami kpaiHami”'®. Kani kpbiMiHanbHas agka3Hacub kapnapaublil BbidHaeuua y Mexax HalblsiHamnb-
HbIX CICTSM npaBa, Tagbl SHa Moxa Obllpb Bbl3HaHas Ha MiXKHAapPOAHbLIM Y3POYHI'®. BeinpayHbIM NyHKTaM
apkasHacui THK na mixHapogHbiM npaBe écup YcearynbHas [doknapaubis npasoy Yanaseka (YAMY),
y npaambyne fa sikor 3a3HavaHa, LWTo “KOXHbl OpraH rpamagcTea’ abaBs3aHbl NpbITpbIMAiBaLLUa nep-
LIaCHbIX ManaxaHHAY na npaBox Yanaeseka®. Akpams ratara, iCHaBaHHe raTKiX MiKHApPOOHbIX IHCTpPY-
MeHTay, sk TpoxbakoBas [aknapauplsi NpbiHUbINAY Na WMaTHaLUbIsHaNbHbIX KamnaHisx i caublsinbHam
naniteiubl (MixxHapogHasa apranisaubia npaubl, 16.11.1977) y MiXHapoOHbIX MpayHbIX MaTapbisinax,
1978,15; AGCP (ApraHisaubla skaHamiyHara cynpauoyHiuTea 1 passiyus, 1997). Hanpauoyki ASCP
AaTbl4YHa LWMaTHaUbISHANbHbBIX KaMMaHi MoryLb Obilb BblKapblCTaHbIsI HaLbISHANBbHLIMI Ypagami 4ns
HaknagaHHs Ha THK yHyTpbiasapxayHbix abaBsaskay. Hanbonbw LimatbakoBan cxeman na abaBsiskax
THK pgaTblvHa npaBoy yanaeeka 3’'aynswouua “Hopmbl AAH ab agkasHacui THK i iHWbIX kKamepubIAHbIX
apraHisauplii y ccpepbl NpaBoy Yanaeeka™!. [13eHbl AaKyMeHT pasiiisifae MardbiMbICLb NpbiMycoBara
AXbILUAYIEHHS raThIX HOPM Npa3 paLL3HHI HaLbISHAMNbHbIX | MXXHEPOOHbIX CyAoY 3rofHa 3 HalblsgHarb-
HbIM i MibKHAPOAHbLIM NpaBam ™2,

Chbixoa3sybl 3 Taro, Wrto THK MoxHa nivbiub cyb’ekTam y CBATIIE HAgYHbIX Na3iTblyHbIX MiXXHAPOLHbIX
HOpM, SKis HenacpaHa parynoLb evHyo A3erHacks, 6epy4bl nag yBary HagayHist 3MeHbl KaHU3NTy
MiXHapoAHar abapoHbl MpaBoy Yanaeseka Y hopmMe Bbi3HAHHS afgka3HacLi HeassipkayHbIX aktapay i
3Bbl4aéBara npbliUbIny, SKi yctanéysae iHAbIBiAyanbHYI0 akasHacLb 3a napyLlaHHi HopMay arynbHara
MiKHapoAHara npaea, Mbl MOXaM 3pabiub BbICHOBY, LUTO THK HACyUb BecnacsapsgHio agkasHacub 3a
napyLaHHi NpaBoy Yanaseka. TyT HeabxofHa 3anbitauua, Ui Yce BbILa3ragaHbls MiXXHapOAHbIs npay-
HbISl IHCTPYMEHTbI €CLb JacTaTKOBa A(heKThiyHbIMI Ars ycebakoBan abapoHbl acobay af He3aKOHHbIX
a3esHHAy THK. PavaicHacub fae HeraTblyHbl afkas. [[aTaMy écupb LumaTt TNyMaddHHAY, ane ranoyHam
npblYbliHaM 3acTaella agcyTHacub abaBsizaKoBbIX MiXXHapoAHa-npayHbIX HOpM. [amMoBbl i iHWbIA Npa-
aHanisaBaHbISl BbILLAM MiPKHAPOAHbIS iHCTRYMEHTbI fivauua raTak 3BaHbIM “MsKKIM” npaBaMm, sikoe He
Mae 3abaBs3BanbHara O3esiHHS Ha cBae cy0’ekTbl. He 3Baxatoubl Ha raTa, anoLwHis 3MeHbl ¥ MiXkHa-
poadHbIM NpaBe i cnpobbl MiXkHapoAHar cynonbHacui Haknacui Ha THK npayHyto agkasHacub nagarouua
nepLUbIMi KpoKami Aa 3abecnayaHHst pakTblYHaM, a He yayHan abapoHbl NpaBoy YanaBeka.

16 International Law Commission; (A/CN. 4/490/Add. 3: §92).

17 In. anani3: E/CN. 4/1996/17: § 55—56.

18 Statute of The International Court of Justice, art. 38 (c).

19 Danailov Silvia. 'n. n. 5. C. 31.

20 Universal Declaration of Human Rights (UDHR), (10 Dec. 1948).

21 United Nations Norms on Responsibility of Transnational Corporations and Other Business Enterprises with Regard
to Human Rights, UN doc E/CN/.4/Sub.2/2003/12.

22 Joseph Sarah. n. n. 5. C. 10.
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