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Introduction to the Philosophy of Labour Law

B KIRYL TAMASEUSKI

Kiryt Tamaseuski (born in 1977) — Associate professor at Belarusian State Univer-
sity, Faculty of Law, Department of Civil process and labour law. Candidate of Juris-
prudence, certified lawyer, a friend of a public association “Zhurtavannie pracolinaha
prava” (“Union of Labour Law”). His scientific interests cover national, comparative and
international labour law, interdisciplinary researches of law.

1. The Essence of the Problem

The philosophical research of legal problems has been enriching throughout the centuries of Bela-
rusian history. Perfectly elaborated philosophical concepts of law of such Belarusan enlighteners and
scholars as Francysk Skaryna, Michaton Litvin, Andrej Votan, Adam AlizaroUski etc. may prove it.

In the course of time the philosophy of law evolved into a separate schooi in philosophical researches
and in the 19" century it was studied as a branch of science at juridical, philosophical and other depart-
ments of classical faculties at various universities. Major contributors to the development of this school
were such famous representatives of philosophical and legal reaims as G. Gegel, B.M. Chicherin, P.I.
Novgorodtsev and some others.

It is worth mentioning, that the final formation of the philosophy of law practically concurs with the
appearance of a separate branch of law, legal science and educational discipline as labour law. That is
probably the reason for the fact that, according to our information, the phenomenon of the philosophy
of labour law, bordering on the philosophy of law and the science of labour law, has not been the object
of studies so far.

In view of this a question of whether it is expedient and important do this research emerges. As we
see it, the answer proves to be affirmative. It is common knowledge, that interdisciplinary researches
bordering on several sciences, or a science and philosophy, possibly a science and religion, greatly en-
rich the related fields, which gives an opportunity of introducing new ideas and concepts. These ideas
and concepts provide the basis for new theories, courses and even scientific schools. The appearance
of sociological (S.A. Muromtsev, M.M. Kovolevski, and others) and psychological (L.I. Petrozhitskiy)
theories (schools) of law may serve as a vivid example to this. The theories emerged at the junction of
legal science and sociology and psychology correspondingly.

Labour law scholars have recently suggested the idea of the existence of positive and sociological
schools of labour law (V.M. Lebedev, S.P. Mavrin), natural and positive labour law (S.P. Mavrin, E.B.
Hohlov). This division may be viewed as an attempt to work up a doctrine of labour law through teaching
and categoric instrument of the philosophy of law.

This article is aimed at outlining the concept of the philosophy of labour law, picking out its methodo-
logical basis, focusing on the problem of the essence and the existence of labour law.

2. The Concept and Methodology of the Philosophy of Labour Law

One should emphasize some distinguishing features of a philosophical or legal phenomenon to deter-
mine its concept. It is as difficult to define the philosophy of labour law as to determine such phenomena
as “philosophy” or “law”.

The philosophy of labour law is characterized by the following qualities:

v it is a branch of philosophical and legal researches as it borders on philosophy and labour law;

v it is guided by the methodological and categoric instrument of both philosophy and jurispru-
dence;

v it helps to look at the legal-labour phenomena from the philosophical point of view, to under-
stand the material, gnoseological and axiological sides of a phenomenon;
v it gives an opportunity to realize and define a phenomenon of labour and legal reality (labour

legislation, its usage, etc.) from the point of view of such universal philosophical categories as “vice” and

“virtue”, “common” and “particular”, “quantity” and “quality”, etc.
The peculiarity of the philosophy of labour law lies in its being targeted at securing natural labour rights
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YBopasiHbl y pinacodito npavoyHara npasa
H KIPbIST TAMALL3YCKI

Kipbin Tamawaycki (Hap. y 1977 r.) — gausHT kadeapsl rpamagasHckara npauacy
i npauoyHara npaBsa topblgbldHara akynstaty BIY, kaHObiAat  topblablYHbIX
HaByK, OaL3HT, aTacTaBaHbl OpbLICT, csibpa rpamaackara ab’sgHaHHa “3rypTaBaHHe
npauoyHara npaBa”. HaBykOBblsl iHTApacbl — HalpblsiHanbHae, napayHanoHae i
3aMexHae npawoyHae npasa, MiXKraniHoBbls MpayHbls gacrieaBaHHi.

1. MacTtaHoyka npabnemsbl

dinacodckis gacnegaBaHHi npabnemay npaea Matoub benapyci 6aratyto LWMaTBSAKOBYO TMiCTOPbIIO.
[obpa pacnpauaBaHbls ginacodcKig kaHU3MNLbli NpaBaycBeAaMrneHHs MoXHa YOblublLb y TBOPaX LL3-
pary 6enapyckix acBeTHikay i 3Hayuay: ®paHubicka CkapblHbl, MixanoHa JliTeiHa, AHapasa BonaHa, Aga-
Ma Aniszapoyckara i iHLL.

3 usiram vacy inacodisi npaesa nepaytBapbiniacsa y acobHbl HakipyHak dinacodckix gacneaaBaHHAy
i y XIX cT. nayana Bblknagauua y skacui By4abHal gbicLbINMiHbl Ha LpbIObIYHbIX, (inacodCkix i iHLWbIX
rymMaHiTapHbIx gakynbTaTax yHiBepciTaTay. 3HayHb! yH&cak y pasBiLLé raTara HakipyHKy 3pabini Takis
3HaKaMiTblg NpagcTayHiki dinacodckan i npayHam gymki, sk I Ferens, .M. YbiuapsiH, .1, Hayrapoa-
Lay i HekaTopbIsl iHLWbIS.

Llikaga, WwTO KaH4YaTKOBae hapmaBaHHe cpinacodii NpaBa npakTbl4Ha cynana 3 y3HiKHEHHeM Takou
camacTonHam raniHbl nNpasa, nNpayHan HaByki i By4abHaln ObicubInniHbl, K npauoyHae npasa. Marybl-
Ma, MeHaBiTa ratam akaniyHacuto abyMoyneHbl TOM hakT, WTo, NaBoasie HallbiX AaA3€HbIX, (PEHOMEH
dinacodii npayoyHara npasa, SKi 3HaxoAasitiia Ha Ml dinacodii npasa i HaByki NpaLoyHara npasa,
Aa uganepaluHsara yacy He Obly gacnenaBaHbl.

Y cyBs3i 3 raTblM Y3HiKae NblTaHHe agHOCHa MATa3rogHacLi i BaxkHacui ratara gacnegaBaHHs. Ha Haww
nornsg, Ha Jag3eHae NbiTaHHe Tpaba Jaub cTaHoyYbl afdkas. Ak BSgomMa, MiKraniHoBbla AacneaaBaH-
Hi, SKiS 3HaxoA3siLLa Ha MsKbl HEKarnbkix HaByK, anbbo HaByki i dinacodii Ui HaByki i panirii, 3Ha4Ha
abaravatoupb 3aKpaHyTbis raniHb! Befay, WTo Jae MardbiMacupb YHecCLUi Tyabl HOBbIS i43i, KaHU3NUpli, Ha
nagcraBe siKix y ganenwbiM y3Hikatoub TI0pbli, WKOSMbI i HaBaT HOBbIA HanpaMmki Y HaByubl. Y siKkacLi
BblpasHara npblikraga MoXxHa rpbiBecLi Y3HIKHEeHHe A3BIOX TI0PbIN (LKoM) npa.a: caubisanarivyHam (C.A.
Mypamuay, M.M. Kasaneycki i iHublg) i ncixanariynan (J1.1. MNeTpaxbiuki), Skis 3’aBinica Ha CyTbIKy npa-
BasHaycTBa i caublanorii i ncixanorii agnasegHa.

Y anowHi Yac HaBykoyLaMi, sIiKis cnewubisnidytouua y raniHe npaloyHara npasa, BelkassatoLLa igasi ad
iCHaBaHHi nasiTbIBiCUKah | caubignariyHan wkon npauoyHara npasa (B.M. Jlebensey), HaTypanbHara i
nasiTelyHara npavuoyHara npaea (C.I1. MaypbiH, A.B. Xaxnoy). Y aagseHHbIM A3a5neHHi MoXHa Yoaubiub
HamaraHHe BbinpaliaBaub AaKTPbIHY NpauoyHara npasa npa3 ByYdHHe i KaTarapblsrnbHbl anapat dina-
codii npaBa.

MaTa raTtara apTbiKyrna — akpacriub naHaTak dinacodii npauoyHara npaea, Bbl3HaYbILb Se MeTaja-
narivyHbl Nnagmypak, crnbiHibua Ha npabneme cyTHacdi i ObiLUsa NpaloyHara npaea.

2. NaHsaTak i meTaganorisa ¢inacodii npawoyHara npaBa

Kab BbI3HayblLub MaHATaK TOW Ui iHWawm dhinacodckan Ui npayHan 3'saBbl, HeabxogHa nakasaub Sro
agMeTHbIS pbickl. Jaub aasiHyto AadiHiubilo dinacodii npauoyHara npasa ratak xa UsxXka, SK i Bbl3Ha-
YblLb TakKig doeHoMeHbI, sK “dinacodia” Ui “npasa”.

dinacodgis npavuoyHara npaea xapaktapbl3yeLilia HaCcTyMnHbIMI pbicami:

v &cLb raniHon dinacodckix i npayHbIX AacnefaBaHHAY, NakorbKi 3Haxoasiuua Ha CyTbIKy dina-
codii i npaLoyHara npaea;

v abanipaeyua Ha MeTaganariyHbl | KaTarapblanbHbl anaparT sk dinacodii, Tak i topbicnpy-
O9HUbI;

v Janamarae pasrrneaselb npaloyHa-npayHbis 3'sBbl Y inacodckiM pakypce, nenw 3pasyMeLb
CyTHaCHbIS!, rTHaceanariyHbls i akcisinariyHbls 6aki Taro Ui iHwara doeHoMeHRy;

v [ae MardybiMacupb YCBAAOMILb | BbI3HAYbILb KalUTOYHACLb TOM Ui iHWan 3’aBbl npaLoyHa-npay-
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of a labourer in the first place. One of the ambitions of the labour law is to work out such a procedure of
regulating labour and labour-related relations, when the latter will be imbued with moral-legal ideas of
universal freedom, formal equality, justice and humanism. Thus, the aim of the philosophy of labour law
is not restricted to assessing the current labour legislation, but it is also targeted at finding solutions to
improve it, by pursuing the abovementioned legal ideals.

In general the philosophy of labour law may be defined as a new interdisciplinary branch of philo-
sophical and legal researches of the phenomena of labour and legal reality.

The contents of this new branch of the humanities (and a branch of science in prospects) may consist of
such parts as labour law ontology (the teaching of its essence and existence), labour law axiology (together
with the teaching of labour law values), labour law gnoseology (the teaching of cognition of labour law, in-
cluding explanations, concrete definitions of its norms, corrections of legal deficiencies) and some other.

As it is mentioned in the preface, the philosophy of law was worked out by a great number of thinkers
of the past and present, including philosophers and lawyers, whose works are, undoubtedly, the basis
for the forming of the philosophy of labour law. Among contemporary Russian legal philosophers we
can’t but mention such famous theorists as S.S. Alekseev' and V.S. Nersesiants?. Quite a number of
textbooks which contain a course of legal philosophy?, articles, which describe various questions of the
branch, have emerged recently.

We can’t but admit that the ideas of the existence of natural labour law and its difference from the posi-
tive labour law have been expressed in the science of Russian labour law (S.P. Mavrin, E.B. Khokhlov)*.
Complex researches of labour law principles®, including the freedom of labour® and several other ques-
tions, which concern the philosophy of labour law, have been developed.

As early as 10 years ago E.B. Hohlov wrote that natural law concept can be easily applied to the par-
ticular moments of labour law. The researcher considers the mechanism of labour legal regulation in a
pluralist economy to be grounded on the most important natural right of an individual — that of freedom
of directing his activities, including the inclinations for work’. In his turn, the representative of the Saint-
Petersburg labour law school S.P.Mavrin mentions that freedom, equality and social justice are the three
major principles of law, which have a universal nature and which are the basis for natural labour law and
should serve as the basis for positive labour law?.

This perception of labour law is based on the juridical and libertarian concept of law interpretation,
developed by V.S. Nersesiants® in generally supported by us. The difference of natural labour law inter-
pretation by S.P. Mavrin from the concept of law as V.S. Nersesiants sees it is in the replacement of the
notion “justice” by the category “social justice”, and also in the fact that V.S. Nersesiants avoids using
the term “natural law”, differentiating law and legisiation.

The above mentioned approaches are, certainly, not the only ones in present-day interpretations of
law. The integration approach of R.Z. Livshits, who was the leading scientist in the branch of labour law
and a theorist of law at the same time, is of current importance. R.Z. Livshits offered the definition of law
as ratified justice which consists of realization of social compromise. This definition, as the author sees
it, covers value, normative and sociological interpretation of law altogether. It may be considered as a
generalized one as it gives an insight into law as the unity of ideas, norms and social relations™. V.M.
Lebedey, the researcher of law from the city of Tom’, provides the ground for the sociological approach
to studying legal-labour phenomena. In his opinion, “not only those norms should be ascribed to the

1 Anexkcees C.C. ®dunocodusa npasa. M.: Hopma, 1997.

2 HepcecsHy B.C. dunocodus npaea. YuebHuk ans By3os. M.: Mapatensckas rpynna MHOPA M — Hopma, 1997.

3 In., Hanpbiknag: TuxoHpasos KO.B. OcHoBbl nnococum npasa: YyebHoe nocobue. M.: BectHuk, 1997; dunocodus
npaea: Y4ebHuk / O.I. JanunbsH, J1.[. BanpadHas, C.N. Makcumos un gp. / MNog obw,. pea. O.I. JanunbsHa. M.: N3a-8o
Okemo, 2005 v ap.

4 Kypc poccuiickoro TpygoBoro npaea. B 3 . T. 1: O6wasa vacte / NMog pean. E.B. Xoxnoea. ClN6: N3g-so C-lMeTep-
Oyprckoro yH-Ta, 1996. C. 170—171; Tpynosoe npaBo Poccuu: YuebHuk / MNoa pea. C.MN. MaBpuHa, E.B. Xoxnosa. M.:
FOpucts, 2003. C. 81—86.

5 CwmupHoB O.B. OCHOBHblE NPMHLMMBI COBETCKOrO TpyAoBoro npaea. M., 1977; OmuTtpuesa W.K. MpuHUmMnbl poccuinc-
Koro TpygoBsoro npasa: MoHorpadus. — M.: PTA MO P®, N3g-so OO0 “Lindposuyok”, 2004.

6 Byrpos J1.1O. MNpobnembl cBoG0AbI TPpyaa B TpyAoBoM npase Poccuu. Mepmb, 1992.

7 Kypc poccuiickoro Tpygosoro npaea. B 3 T. T. 1: O6was yactb / MNog pea. E.B. Xoxnosa. CIM6.: N3g-Bo C-MeTtepbypr-
ckoro yH-Ta, 1996. C. 170—171.

8 TpynoBoe npaBo Poccun: YuebHuk / Mog pea. C.MN. MaBpuHa, E.B. Xoxnoea. M.: KOpuctb, 2003. C. 86.

9 HepcecsHy B.C. Ykas. cou. C. 32—39.

10 JivBwwuy P.3. Teopus npaBa: Y4ebHuk. 2-e n3g. M.: M3g-so BEK, 2001. C. 68.
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Haw pavaicHacui (3akaHagaycTtea ab npaupl, NpakTbika Aro NPbIMSHEHHS i I.4.) 3 Nasiubli Takix arynbHa-
dinacodckix KaTaropbin, Sk “gabpo” i “3no”, “arynbHae” i “acobHae”, “akacub’ i “konbkacub” i r.A.

AcabniBacub hinacocii npauoyHara npaea cknagaeuua y sie HakipaBaHacui Ha 3abecnsvsHHe
HaTyparnbHbIX NPALOYHbIX NPaBoy, y newyto Yapry paboTHika. AgHa 3 maTtay ginacodii npayoyHara
npasa — pacnpatoyka Takora napagky parynsaBaHHsa npauoyHbIX i 3BA3aHbIX 3 iMi Aa4blHEHHSY, Npbl
AKiM MapanbHa-npayHbls ig3i ycearynoHan ceaboabl, hapmarnbHan poyHacui, cnpaBsagnisacui i ry-
MaHi3My npacsikBaroLb raTbls JadblHEHHI. TakimM YbiHamM, dinacodia npayoyHara npasa Mae Ha Male
He TonbKi audHbBaLb A3eNcHae 3akaHagaycTtBa ab npaubl, ane Takcama i gaBalb npanaHoBbl Na
Aro yaackaHaneHHi i passisaLLia y HanpaMmky, Bbi3Ha4aHbIM BbILL3A NaMAHEHbLIMI BbICOKIMI MpayHbIMi
inasami.

Y cambIM arynbHbIM MraHe ¢hinacogbiro npayoyHaza npaea MoXXHa 8bi3HadblUb 1K HO8bI MiXK2ariHo-
8bl HaKipyHak gbinacoghckix i npayHbix 0acrnedagaHHsy 3’5y npauyoyHa-npayHatl padaicHacui.

3MecT ratara HoBara HakipyHKy ryMaHiTapHbIX JacrnefaBaHHsy (a ¥ nepcnekTbiBe — i By4abHam gbic-
ubinmiHbl) Marmi 6 cknacui Takis YacTki, Sk OHTanoris npauoyHara npasa (By4aHHe ab aro cyTHacui Opl
ObIuLi), akcianoria npauoyHara npasa (pasam 3 By43HHeM npa npatoyHa-npayHbls KawToyHacw,i), rHa-
cearnorisi npauoyHara npasa (By43aHHe ab nasHaHHi npauoyHara ripasa, y TbiM NiKy TIYMaqaHHi, KaHKpa-
Thi3aLbli Ar0 HOpMaY, NepaafoneHHi nparanay y npase) i HeKaTopbIs iHLLbIS.

Ak ap3Hadanacsa Ba ycTyne fa rotara apTblkyna, dinacodis npaesa pacnpaioyBanacsi MHOCTBaMm
MbICNIAPOY MiHynara i usinepaluHsira yacy, y TbiM Niky dinocaday i npayHikay, npaubl sikix, 6eaymoyHa,
écub 6asicam ansa papmaBaHHs dinacodii npayoyHara npasa. 3 cyyacHbIX paciickix dinocaday npa-
Ba Hemnbra He y3ragaupb Takix BAAOMbIX TaapaThikay, sik C.C. Ansikceey' i B.C. HepcecsiHU?. Y anoLuHi yac
3’sBinaca gaeoni Wwmart nagpydHikay i By4abHbIX ganamoXkHikay, y [Kkix Bblknagaeuua Kypc dinacodii
npaea®, apTblkynay, A3e pasrnsgarouLua This Ui iHLbiS NbITaHHI JaA3eHara HakipyHKy.

HeabxoaHa npbi3Haup, WTO Y HaByLbl pacinckara npauoyHara npaBa paHen y>Ko Bblka3dBanics igai ab
iCHaBaHHi HaTypanbHara npavuoyHara npasa i aro agpo3HeHHi ag nasiTelyHara npauoyHara npasa (C.I1.
MaypbiH, A.B. Xaxnoy)*, npaBogainica koMnnekcHbIst JacnegaBaHHi NpbiHUbINAY npaloyHara npasa’, y
ThIM NiKy cBaboabl Npaubl®, WwWapary iHWbIX NblTaHHAY, SKiS MatoLb AadblHEHHe Aa dinacodii npaLoyHa-
ra npasa.

Awys 10 ragoy Tamy A.B. Xaxnoy nicay, Lo KaHU3aNubla HaTypanbHara npaea 6e3 aHisikix uskkacuay
MOXa BblKapblCTOyBaLLa Yy AadblHEHHI A KaHKpP3TbIKi NpauoyHara npasa. Ha gymky ratara By4voHara,
MeXaHi3M MnpayHara parynsiBaHHs npatbi Ba YMoBax MniopanicTbiyHan akaHoMiki 6adyeuua Ha nagcra-
Be Hanbonbll 3Ha4YHara HaTyparnksHara npaesa — npasa iHgbIBiga cBabogHa pacnapagxauua cabown, y
TbIM NiKy acabicTbiMi 3gonbHacuUsMi 4a npaubl’. Y cBato yapry Apyri npaactayHik caHkT-neuapbyprckan
LKornbl NpauoyHara npaea C.MN. MaypblH ag3Havae, WwWTo ceaboaa, poyHacLb, caublsinibHasi cnpaBsani-
BaCLb — TPpbl HAMBLILIANLLbIS NPbiHLbINGI NPaBa, SKis MakoLb ycearyrnbHbl XapakTap, Ha sIKiX rpyHTyeL-
La HaTyparbHae npaloyHae npasa i NaBiHHa rpyHTaBaLLa nasiTblyHae npauoyHae npasa®.

Y OafseHHbIM MagbIXO43e [a npauoyHara npaBa YCrpblHSATa topblgblka-nidbeptapHas KaHLamMubIst
npaBapasyMmeHHs1, pacnpauasaHasa B.C. HepcecsaHuaM®, sikas y acHOYHbIM nagTpbiMiliBaelua i Hami.
AOpo3HeHHe TpakToyki HaTypanbHara npauoyHara npaea y C.[. MaypblHa ag kaHuUanupbli npaBapasy-
MeHHs1 B.C. HepcecsiHua cknagaella y 3aMeHe NaHaTKy “cripaBsianiBacupb’ KaTaropbisin “caupblsinbHas
cnpaBsanisacup’, a Takcama y ToiM, Wto B.C. HepcecsH nastsirae BbikapbICTaHHA TOPMiHY “HaTyparb-
Hae npasa”, agpOo3HiBatoYbl MPbl rATLIM NPaBa i 3aKOoH.

1 Anekcees C.C. ®dunococus npasa. M.: Hopma, 1997.

2 HepcecsHy B.C. dunocodus npasa. YuebHuk ans By3os. M.: M3patenbckas rpynna MHOPA M — Hopwma, 1997.

3 In., Hanpbiknag: TuxoHpaeos KO.B. OcHoBbl hmnnocodum npasa: YuebHoe nocobue. M.: BecTHuk, 1997; dunocodus
npasa: YuebHuk / O.I. JanunbsaH, J1.[. BanpadHas, C.UN. Makcumos v gp. / MNog obw,. pea. O.I. JanunesaHa. M.: N3a-so
3kemo, 2005 n gp.

4 Kypc poccuiickoro Tpygosoro npasa. B 3 1. T. 1: Obwasa vacte / Nog pea. E.b. Xoxnoea. Cl16: UN3g-so C-lMetep-
Oyprckoro yH-Ta, 1996. C. 170—171; Tpynosoe npaBo Poccuu: YuebHuk / MNoa pea. C.MN. MaBpuHa, E.B. Xoxnosa. M.:
HOpucts, 2003. C. 81—86.

5 CwmupHoB O.B. OcHOBHblE NpUHLKMMNBI COBETCKOro TpyAoBoro npasa. M., 1977; Omutpuesa W.K. MNpuHLmMnbl poccuiic-
koro Tpygosoro npasa: MoHorpadus. M.: PMA MIO P®, M3n-so OO0 “LUudposundok”, 2004.

6 bByrpos I1.}O. MNpobnembl cBoboab! Tpyaa B Tpyaosom npase Poccuu. MNepmb, 1992.

7  Kypc poccuiickoro Tpygosoro npaea. B 3 1. T. 1: O6was vactb / MNMog pea. E.b. Xoxnoea. CI16.: N3g-Bo C-MNeTepbypr-
ckoro yH-Ta, 1996. C. 170—171.

8 TpynoBoe npaBo Poccuu: YuebHuk / Mog pea. C.MN. MaBpuHa, E.B. Xoxnoea. M.: KOpucts, 2003. C. 86.

9 HepcecsaHu B.C. Ykas. cou. C. 32—309.
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contents of labour law, which are consolidated into institutes, sub-institutes, parts, labour relations, but
also into labour and labour-related relations™.”

At the same time, no works investigating the phenomenon of labour law have been published until
recently. The idea of the appearance of labour law philosophy was firstly mentioned by the author of this
article at the International conference at Moscow state Academy of Law in January 2005, but it's only
now when we start researching it.

The development of the philosophy of labour law should be based on the methods of other sciences,
such as system and functional, specifically historical, analytic and critical, methods of modelling, com-
parison and other. Philosophical, social and special legal methods (formally legal method, legal model-
ling, etc.), logical techniques (e.g. induction and deduction) are used.

The philosophical and methodological basis for our interpretation of labour law philosophy is dialecti-
cal idealism or, in other words, idealistic dialectics.

3. The Ontology of Labour Law

By ontology [gr. on (ontos) — the existing + logos — word, definition, concept] in its lexical meaning
the philosophical doctrine about being®, a part of philosophy which studies fundamental principles of
being, the most general essences and categories of the existent are implied'.

Legal ontology is also analysed in the literature on the philosophy of law. By some authors the doctrine
about the existence of law is turned into the issue of the kind of reality the iaw should be ascribed to's,
while by others — into the analysis of a human being as a legal being (creature), existence of law and
forms in which it exists'®. In our opinion, according to etymological and philosophical definition of ontol-
ogy, the ontology of law should imply the doctrine about the existence and essence of law and various
legal phenomena.

So, the ontology of labour law is a teaching about the essence and the existence of labour law in
each possible meaning; realization of labour and the spheres connected with it; interrelations of national
and international labour law; functioning of the branch of labour law and its separate elements (parts,
institutions, subinstitutions, norms); interrelations of labour law and legislation; forms (sources) of exist-
ence of labour law and a range of other questions.

It is difficult to define the essence of labour law, as the law itself may be viewed in a variety of ways.
The essence of labour law in the objective sense (as a branch of law) is comprised of ratification of legal
provisions which regulate labour and the relations connected with them. The essence of labour law in
subjective sense is the corresponding sphere of freedom, the measure of possible behaviour of a subject
in the sphere of labour, which he possesses by birth or according to labour legislation. Reasoning from
the way of the existence of law the whole labour law may be divided into natural (non-positive or supra-
positive) and positive labour law. The latter differs from the former in the way that it is laid down in the
positive sources of law (legal docurments, iegal agreements, judicial precedents, legal practices, etc.)

Positive labour law is the one which is laid down in labour legislation or approved by the government
(e.g. local legal documents, coliective agreements), and complies with the four legal ideas of universal
freedom, formal equality, justice and humanity. As seen from the definition cited above, the concept of
positive law (including labour law) does not coincide with that of legislation. Firstly, the positive law may
exist not only legislatively (as a legal document), but also as a legal agreement, legal practice, judicial
precedent. Secondly, legislation is the source of positive law only to the extent of its correspondence to
the demands of universal freedom, formal equality, justice and humanity. Otherwise, legislation is illegal
and contains legal despotism rather then law.

11 Jlebenes B.M. TeopeTtuueckme ocHoBbl TpyaoBoro kogekca Poccuiickon Pepepauun // Tpynosoe npaso. 2003. Ne 11.
C. 15.

12 Tomawesckun K.J1. MpuHumnbl TpygoBoro npasa no 3akoHogatensctBy benapycu n Poccuun: Teopetudeckuii n cpae-
HUTeNbHbIN acnekTol // MapaHTum peanusauun npae rpaxgaH B cdepe Tpyaa v coumanbHoro obecneyeHus. NpakTuka
NPUMEHEHUST TPYLOBOrO 3aKOHOAATENbLCTBA U 3aKOHOAATENbCTBA O couManbHOM obecneyeHun: matepuansl MexayHa-
poaHoN Hay4Ho-NpakTuyeckon koHdepeHumm / Mog peg. K.H. MN'ycosa. M., 2006. C. 278.

13 CnoBapb MHOCTPaHHbIX CMOB. 7-€ U3A., nepepab. M.: Pycckuii a3bik, 1980. C. 355.

14  ®unocodcknin sHumMknoneguyeckuii cnosapb / Pegkon.: C.C. ABepuHues, 3.A. Apa6-Ornbl, J1.®. Ninbnyes n ap. 2-e
n3g. M.: Cos. aHuuknoneaus, 1989. C. 443.

15 dunocodusa npaea: YuebHuk / O.I. Odanunbsan, J1.[0. Banpadxasn, C.1. Makcumos n ap. / Mog obw,. pea. O.. OaHunb-
saHa. M.: Msp-Bo Okemo, 2005. C. 213.

16 HepcecsHy B.C. Ykas. cou. C. 40—52.
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BoiwannaMaHéHbIMi nagbixogami, 6e3ymMoyHa, He Bbl4apnBatoLLa yce CydacHbls TpakToyki npaBapa-
3yMeHHs1. [Ma-paHeiiwamy akTyanbHbIM €cub iHTarpaubiiHbl nagbixoq P.3. Niyweiua, ski 66y agHava-
CcoBa BsiAy4YbiM ByYOHbLIM Y rariiHe mpauoyHara npaea i TeapaTbikam npaea. P.3. Jliywsiy npanaHaeay
8bI3HAYSHHE rpaea sIK HapMamblyHa 3amauaeaHall cripassidnieacyi, sikas cknadaeyuya 3 paanizaybli
epamadckaza Kamnpamicy. [aTa hapmynéyka, Ha QyMKy ayTapa, axonnisae i kalToyHacHae, i Hapma-
ThiBiCLKae, i cauplsnariyHae pasyMeHHe npasa. Ae MoXHa nivblub abarynobHsodan, 60 sHa gae yaynex-
He npa npaea sik nNpa aAsiHCTBa igsn, HopMay i rpamazckix cracyHkay'™®. ToMcki ByqoHbI-npayHik B.M.
Jlebensey abrpyHToyBae caubiganariyHbl NagbIxoa Aa AacnefaBaHHAY npauoyHa-npayHbix 3'ay. Ha aro
AYMKY, [a 3MeCTy npavoyHara npaea Tpaba agHocilub He TONbKi ir0 HOpMbI, ab’sAHaHbIA ¥ IHCTBITYTHI,
CYObIHCTBITYThbI, YaCTKi, NPaLOYHbIst NpaBagayvblHEHHI, ane i PaKTbIYHbISA NPaLOYHbIS i iHLWbIS Onikis ga
iX Aa4vblHEHHI""".

Pasam 3 TbiM, HAaBYKOBbIX Mpauay, skis 6 agmbicrioBa gacnenpani doeHomeH hinacodii npauoyHara
npaea, fa udanepaluHsara yacy HagpykaBaHa He Obino. 1035 Y3HikHeHHs1 dhinacodii npauoyHara npasa
Oblna BblkaszaHa ynepLubiHIO ayTapaMm raTbix pagkoy Ha MikHapoaHanm kaHepaHLbli, Akas npaxogsina y
Mackoyckain asspxayHain opblabldHan akagamii ¥ ctyaseni 2005 rogy'?, ane aa sie neplianavatkosara
AacriefaBaHHsa Mbl Naabixo43iM TOMbKi 3apas.

Pacnpauoyka cinacodii npauoyHara npaBa naBiHHa abanipallia Ha aryrnbHaHaBYKOBbIS MeTajbl,
Takisa sK CicTaMHa-(YHKLUbISIHAMNbHbI, KaHKP3THA-TICTapbIYHbI, aHaMNITbIKA-KPbITbIYHLI, MeTagbl Magans-
BaHHS, napayHaHHs i wapar iHWbIX. BeikapbicToyBatouua ginacodcekid, caupisnariyHbig i cneybisnb-
Ha-opbIAbIYHbIA MeTagbl (papManbHa-topblgblYHbl, NpayHae MagansBaHHe i rA.); NnarivyHbis NpbiEMbI
(Hanpblknag, iHAYKUbIS | 438YKUbIS).

dinacodckan i MeTaganariyHan nagcTaBain, Ha sSIKOM rpyHTyeLLa Halla TpakToyka dinacodii npauoy-
Hara npaea, naycTtae AblAneKTblYHbI i43ani3M Ui, iHak Kaxy4bl, — igdanicTbl4Has OblAnekTbiKa.

3. OHTanoris npawoyHara npaBsa

Map oHTanorian [rp. on (ontos) — icHae + logos — croBa, NaHATaK, ByYSHHE] Yy CNoyHiKaBbIX Bbl3Ha-
Y3HHSAX pasymerolb dinacodckae ByvaHHe ad Obiuui'®, pasgsen dinacodii, Aki BbiByvae yHOaM3H-
TanbHbIS NPbIHLBINGI ObILLS, HAKOONbLL arynbHbIA iCHAcCL | KaTaropkli icHara™.

MpayHasi oHTanoria aHanidyeyya Yy nitapatypbl Na dinacodii npaea. MNpblybiM By4aHHe ab Obiuyui (ic-
Hacui) NpaBa agHbl ayTapbl 3BOA3sLb A4a NblTaHHA ab TbiM, Ja siKora ThiMy pavaicHacLi agHeci npasa'®,
a iHWbIA ayTapbl — [a aHanidy YyanaBeka sk npayHan icTtoTbl, Obilus i icCHaBaHHA NpaBa, PopMm, Y AKX
npaea icHye'®. Ha Haw nornsg, 3bixo43aybl 3 aTbiManariyHara i cinacodckara naHaTky oHTanorii, nag
OHTanorian npasa Tpaba pasymeLb By4aHHe ab Obluui i cyTHacLi npaBa i pasHacTanHbIX NpayHbIX 3'sy.

Takim YblHaM, OHmMaJso2isa ripayoyHa2a npaea — 29ma 8y4YysHHe ab cymHacuyi i 6bIyyi npayoyHaza
rpaea 8a ycix 520 CaHcax; paanizaubli npayoyHbIX i 36513aHHbIX 3 arlowHiMi npasadaqyblHEHHSY; y3ae-
Mmad3esiHHI MiXkHapoOHaza i HaublsiHalbHaz2a rpauyoyHaza npaea; hyHKUbISHagaHHI 2arsiHbl npayoyHaza
rpasa i acobHbix sie anemeHmay (4acmak, iHcmbimymay, nalbIHCmbimymay, HOpPM), cyOaqybiHEHHSY
rpayoyHaeza npaea i 3akaHadaycmea; popmax (KpbIHiyax) icHagaHHs npauoyHaza rnpaea i wapaay iH-
WbIX rbIMaHHSy.

CyTHacub npauoyHara npaBa Bbl3HayblLb AacTaTkoBa ckriagaHa, 60 camo npauoyHae npaBa MOXHa
pasmsgaub y po3Hbix caHcax. CyTHacub npauoyHara npasa ¥ ab’ekTblyHbIM COHCe (K raniHbl npasa)
ckragaeuua 3 doikcaubli TpayHbIX HOPM, SKiSt ParyrtooLb NpauoyHbIS | 3BA3aHHbIA 3 iMi AadblHeHHI. CyT-
HacLb NpaLloyHara npaBa y cy6’ekTblyHbIM COHCE — raTa agnaBeaHas cdepa csaboabl, Mepa MardbiMbixX

10 Jlmewwuy P.3. Teopus npasa: Y4ebHuk. 2-e nsg. M.: M3g-so BEK, 2001. C. 68.

11 Jlebenes B.M. Teopetnyeckue ocHoBbl TpyaoBoro kogekca Poccuiickon ®egepaumm // Tpyaosoe npaso. 2003. Ne 11.
C.15.

12 Tomawesckun K.J1. MprHumunbl TpygoBoro npaea no 3akoHopatensctey benapycu n Poccun: Teopetudeckuii u cpas-
HUTENbHbIN acnekTbl // MapaHTUM peanu3aumy nNpae rpaxgaH B cdepe Tpyaa u coumnanbHoro obecneyeHus. MNpakTuka
NPUMEHEHUsT TPYOOBOIrO 3aKOHOAATENbLCTBA M 3aKOHOAATENbCTBA O COLManbHOM obecneyeHnn: matepuansl MexayHa-
POAHOW Hay4HO-NpakTnyeckom koHdepeHumm / MNog peq. K.H. M'ycosa. M., 2006. C. 278.

13 CnoBapb MHOCTPaHHbIX CMNOB. 7-e n3a., nepepab. M.: Pycckuit a3bik, 1980. C. 355.

14  Punocodcknii aHUmKnoneanyeckuin cnosaps / Peakon.: C.C. AsepuHues, 3.A. Apab-Ornebl, J1.®. Unbuyes u ap. 2-e
n3g. M.: Cos. aHuuknoneaus, 1989. C. 443.
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aHa. M.: 3g-Bo Qkemo, 2005. C. 213.
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Thus, in order to be legal, labour legislation and its single norms must be harmonised with the de-
mands of the above mentioned labour law ideas. The legislation can be assessed as legal or illegal
by constitutional courts primarily and legal doctrine (influential lawyers who specialize in the branch of
labour law).

Natural labour law is juridical norms which are derived from the legal ideas of universal freedom, for-
mal equality, justice and humanity regardless of the fact whether they are reflected in positive sources.
These elevated legal ideas are specified in several universal legal and specific principles of law (e.g. the
idea of universal freedom is reflected in the principles of freedom of labour, freedom of labour contract,
prohibition of compulsory labour).

The signs of law differ in terms of the viewpoint we use to consider the law. For positive law, as seen
from the above mentioned definition, essential are such qualities as: (a) its correspondence to the
elevated ideas of universal freedom, formal equality, justice and humaneness, (b) correspondence to
a norm, (c) formal determination and (d) obligation — due to governmental support. We consider non-
positive law to be characterized by the two first qualities and sometimes by the third one (a vivid exam-
ple is generally accepted principles of international law laid down in declarations and other documents
formally not obligatory for use). As for subjective law, its core (and not quality) is real or relative freedom,
an opportunity of a person (employer, employee, another subject) to determine his/her behaviour.

The interrelationship between the natural and positive law occurs to be of significant importance. It is
obvious, that the latter should correspond to the former. More complicated is the issue of the outcomes
of the situation when the ideas and norms of the natural law are reflected in the sources of positive law.
Do the ideas and norms of natural law continue to exist? We deem that the answer is negative. If juridi-
cal norms are laid down in the sources of positive labour law on the basis of the legal idea of universal
freedom, formal equality, justice and humanism (for example, art. 42 of the Constitution of the Republic
of Belarus on the just remuneration for the economic outcome of one’s labour is illustrated in the idea of
justice), these norms may simultaneously be viewed as natural and positive legal norms, for they cor-
respond to the signs of both of them, which were discussed above.

In conclusion we would like to mention that the philosophy of labour law undoubtedly goes beyond the
questions raised in the article. This new domain needs further juridical and philosophical research.
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naBoA3iH cyb’ekTa ¥ cdepbl NpaLbl, WTO HANexXbilb My af HapaaXXaHHA anb0o 3rogHa 3 3akaHagayc-
TBaMm ab npaupl. 3biIxoa3sa4ybl ca cnocady icHaBaHHSA (ObiLLs) NpaBa, Naa3snsub YCé npauoyHae npasa
MOXHa Ha HaTyparbHae (HenasiTblyHae Ui HaanasiTblyHae) i nasiTblyHae npauoyHae npaea. AnoLuHsie
afpo3HiBaeLLa af nepliara TbiM, WITO 3aMaLoyBaeLlua y nasiTblyHbIX KpbIHiLAax npaea (HapmaTtblyHa-
npayHbIX akTax, HapMaTblyHbIX NaragHeHHsX, Cy4OBbIX MP3L3A3HTaX, NPayHbIX 3BblYasAX i iHLLbIX).

[lasimbiyHae npauoyHae rpaga — 23ma rpasa, siKoe 3amauyasaHa y rnpauyoyHbiM 3akaHadaycmee
Ui IHWbIM YbiHaM caHKUbIsiHagaHa 03sipxasall (Hanpbikial, nakanbHbIs HapMamblyHbIS akmbl, Kanek-
mblyHbIs 0amoshbl i nazadHeHHi) | adnassadae YyambIpoM ripayHbiM i035iM yceaayrbHal ceaboldsbl, hap-
MarbHaul poyHacui, cripassonisacui i 2ymaHiamy. flk 6avHa 3 a3Ha4YaHHSA, NaHaTak nasiTelyHara npasa (y
TbIM MKy NpauoyHara) He cynagae 3 naHsaTkam 3akaHagaycTea. [a-nepliae, nasitblyHae npaBa Moxa
icHaBaLb He TomnbKi ¥ cbopme 3akaHagaycTBa (HapmaTblyHara npayHara akTy), ane Takcama y dop-
Max rnpayHara 3Bbl4asi, HapMaTblyHara narafiHeHHs, cyqoBara npausaaHTy. [Na-gpyroe, 3akaHagaycTea
€cub HocbbiTam (KpbiHiLan) nasiTelyHara npaea TOSMbKi ¥ TbIX MeXax, HaKOSbKi iro HOpMbl agnaBsaa-
toub natpabaBaHHAM ycearynbHan cBaboabl, hapmanbHam poyHacui, cnpaBsgniBacui i rymaHiamy. Y
afBapoTHbIM BbINaAKy 3akaHagayCTBa €cub HAMpayHbIM i yTpbiMiiisae y cabe He npasa, a y3akoHEHbI
A9CNaTbI3M.

Takim YblHamMm, Kab npauoyHae 3akaHagaycTBa i acOBHbIA Aro HOPiibl Meri gkaclb npayHbIX, SHbl MYy-
csUpb OblLb cynagHbiMi 3 naTpabaBaHHSIMI BbILLSMHA3BaHbIX NpauoyHa-npayHbiX iaan. ALsHbBaub 3aka-
HagaycTBa ab npaubl ik NpayHae Li HAnpayHae Moryub cyabl (nepaBaXkHa KaHCTbITYLbIVHBIS) | NpayHas
AaKTpblHa (ayTapbITaTHbIS HABYKOYLIbI-MpayHiKi, sikis creubisnizytolua y raniHe npaloyHara npaea).

HamypanbHae npauoyHae npaga — 23ma ropblObIbHbIS HOPMbI, SKiS 8b180035Uua po3ymam 3 rnpay-
HbIX 030 yceaeynbHali ceabolbl, hapmaribHal poyHacui, cripaesdnieacyi i 2yMaHismy, He3arnexHa ad
maego, yi adrrocmpasaHbisi SiHbl Y NasimblyHbIX KpbiHiyax. [Tl BbICOKIA NpayHbls i03i KAHKP3TbI3YHOL -
La y wapary arynbHanpayHblX i raniHoBbIX NpbIHLUbINaX NpaBa (Hanpblknag, igas ycearynobHawm ceabogpl
agnocTpoyBaeLua y npbiHUbinax ceabogbl npausl, cBabodbl npauoyHan gamoBbl, 3abapoHbl npabl
nag npbiMycam).

[IpbikMembl pasa aapo3HiBaloLLa Y 3anexHacui ag taro, Y SkiM pakypce Mbl pasrisigaemM npasa. Tak,
Ans NasiTblyHara npaea, sk 6a4Ha 3 npbiBea3eHara Bblle a3Ha4YdHHSA, XapakTapHbIMi ECLb Takis pbiChl,
AK: (a) Aro agnaBefHacUb BbICOKIM ig3sM ycearynbHaln cBabogbl, hapmanbHar poyHacLi, cnpasaani-
BacLj i rymaHiamy, (6) HapmatblyHacib, (B) hapmanbHas BbldHa4YaHacLb i (r) abaBaskoBacLUb — A35KY-
oYbl NaATpbIMLbI 3 60Ky A3spKaBbl. [paBa HenasiTblyHae, Ha Hal NornsA, 3aycéabl xapakTtapbidyeyua
A3BIOMa NepLUbIMi NpbIKMETaMi i TOMbKi ¥ HEKATOPbIX BbiMagkax — TP3ausan (ACKpaBbl Npblknag — arysb-
HanpbIHATLIA NPbLIHLbLINBI MDKHapOAHara npasa, 3amavasaHbla y A3knapaubisaX i iHWbIX papMarnbHa He
abaBA3KOBbIX Aa NPbIMAHEHHS AakyMeHTax). LUTo aatblybiub NnpaBa cy6’ekTblyHara, TO Siro CTpbhkaHb (a
He npbIKMeTa) — rata pdanbHas i YMoyHas ceaboaa, mardeiMacub acobbl (paboTHika, HaMmanbHika,
iHWwara cy6’ekTa) Bbl3Ha4allb CBae NaBOA3iHbI.

Baxkkim écupb nbiTaHHe ab cyaadblHEHHSAX HaTyparnbHara i nasitblyHara npaea. BigaBoyHa, Wwto gpyroe
naBeiHHa agnaBsifaupb neplamy. bonbll cknagaHae nbiTaHHe ab BbIHikax Taro, kani igai i Hopmbl HaTy-
panbHara npaBa agntocTpoyBatoLLa Y KpbiHilbl NasiTelyHara npaea. Lli npauysareatoup i ganen icHaBalb
iA3i i HopMbl HaTypanbHara npaea? JliubiM, LUTO Ha raTae NbiTaHHe Tp3ba agkasaub agMoyHa. Kani topbi-
Obl4HbIS HOPMbI 3aMaliaBaHbl Y KpblHiLax NasiTblyHara npailoyHara npaea Ha nagcrase npayHbixX igam
ycearynbHamn cBabogbl, (hapmanbHanm poyHacui, cnpaBsgiBacyi i rymaHiamy (Hanpblknag, y Hopme apr.
42 KaHcTtbiTyupli Pacnybniki benapycb ab cnpassanisan 4oni y3aHarapoaxaHHs ¥ akaHaMivHbIX BbiHiKax
npaubl 3Hanwa cBaé agntocTpaBaHHe i0ds cnpasBsAaniBacui), TO raTbld HOPMbI MOryLb pasrnsgauua
afiHavacoBa i ¥ gkacLi HaTypanbHara i nasitelyHara npasa, 60 siHbl agnaBsgaroLb npbikMeTaMm sk nep-
wara, TaK i gpyrora (raTblsi NpbIKMETbI Obini pasrnexaHbl BbILL3N).

Y 3aKkroY43HHI apThikyrna ag3HaybiM, LITO Y3HATBIMI Y iM MNblTaHHAMI pinacodis npauoyHara npasa,
OesymoyHa, He abmshkoyBaeuua. [aTas HoBas ramniHa Begay natpabye ganewiwbiX HpbIAbIYHbIX i
dinacodckix gacnegaBaHHsy.
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