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A. Introductory Remarks

The question of churches and religious communities in the EU/EC law arose for the first time in 1997,
when Declaration No. 11 on the status of churches and non-confessional organisations was attached
to the Amsterdam Treaty. According to this Declaration, “The European Union will respect and does not
prejudice the status under national law of churches and religious associations or communities in the
Member States. The European Union will equally respect the status of philosophical and non-confes-
sional organisations.” The content of this Declaration was commented on many times by distinguished
experts of the European ecclesiastical law' Art. |-52 of the Treaty establishing a Constitution for Europe
(Constitutional Treaty/CT) repeats in paragraph one and two Deciaration No. 11, and introduces in
paragraph three a provision on dialogue between the EU and religious bodies: “Recognising their iden-
tity and their specific contribution, the Union shall maintain an open, transparent and regular dialogue
with these churches and organisations.” Instead of repeating opinions and statements referring to the
above mentioned Declaration, which would be relevant for Art. 1-52(1) and (2) CT, it should focus on two
aspects:

1) How far do the ten new Member States give a new meaning to Art. 52(1) and (2) CT — are their
church-state systems very different from those of the old Member States?

2) Currently, how is the dialogue mentioned in Art. i-52(3) CT carried out?

B. Differentiated Church — State Relations in New Member States

The plurality and differentiation of the church-state systems existing in the Member States of the EU
is astonishing for anybody who starts dealing with this subject. Contemporarily, there are a few mod-
els of church—state relations, ranging from states with a State Church to states with a strict separation
between church and state. For example, in the United Kingdom legal acts of the Church of England
(called measures) are signed by the Queen and have the same legal force and effect like parliamen-
tary statutes®. In Denmark, there is a Minister of Ecclesiastical Affairs who is a member of the Danish
government and at the same time she/he is the highest administrative body® that may repeal bishops’
decisions. In Greece, the President of Republic has to swear on the Holy Trinity, which means that only
a person of Christian belief may take this office*. On the contrary, the French system does not recognise
any church, so almost all of them are registered as “associations culturelles” (except for the Catholic
Church, however this exception is not generally known)®. For many years there has been a general
opinion that systems in other European Member States can be described as being somewhere between
two poles: (Danish or English) State Church and (French) lanciti. But is this statement true with regard
to the new Member States? How far do they differ from the systems of the old Member States? Finding
an answer to this question is not that easy.

1 Sophie C. van Bijsterveld, Die Kirchenerklarung von Amsterdam — Genese und Bedeutung, mit spezieller Beach-
tung der Rolle der COMECE, in: 1 6sterreichisches archiv fiir recht und religion, 46 (1999); Gerhard Robbers, W sprawie
‘artykutu ko$cielnego’ w Traktacie Amsterdamskim, in: Europa. fundamenty jednosci, 158 (Aniela Dylus ed. 1999).

2 Norman Doe, The Legal Framework of The Church of England 61 (1996).

3 Valuable information available at: http://www.km.dk.

4  Charalambos Papastathis, State and Church in Greece, in State and Church in the EU 115, 124 (Gerhard Robbers
ed., 2005).

5 Brigitte Basdevant-Gaudemet, State and Church in France, in State and Church in the EU 157, 163 (Gerhard Robbers
ed., 2005).

10



ArYJIbHAS TSOPbIS, FICTOPbISt Y ®INIS30DIS MPABA HPA}ZHIK ®

3ayBari HakoHT apTbikyna I1-52 npaekty KaHcTbITyubli Dypa3bBa3y:
HOBbISl aCM3KTbl 3ypanenckara KacbuenbHara ripasa

B MIXAN PbIHKOYCKI

Mixain PbIHKOycKi — wmarictap npaBa, BblKNaguvblk i pachapaHT Ha KaTagpbl
MiKHapoAHara i aypanenckara npasa ¢oakynbTaTy npaBa, KipaBaHbHSA i 9KaHOMIKi Ha
YpounayckiMm yHiBapCbITaLe.

Takem Opykyeyua 3 flackasae 3200bl aymapa. Apbi2iHan apmbiKyna 3bMelvaHbl
German Law Journal Volume 6, Issue No. 11 http://www.germanlawjournal.com/ar-
ticle.php?id=668

A. YBOOHbIs 3ayBari

MblITaHbHe Kacbuénay i paniriiHbIX cyrnonak y npa.se Jypaneickix cynonbHacbLsay ynepLbiHio 66110
y3bHaTae ¥y 1997 p., kani ga AMcTapgamckae aMoBbl b6bina gaganseHasn Oaknsapaubis H.11 ab craty-
ce KacbLénay i HekaHgaCiHbIX apraHizaubisty. 3rogHa 3 ratato [aknapaubian, “Oypanencki 3bBs3
LWaHye i He napyLlae cTaTyc KacbLénay i panirivHeix acaubldubisy | cynonak 3rogHa 3 HaublsiHanbHbIM
3akaHagaycTBaM y KpaiHax-4anbLuox. Qypanericki 3bBs3 raTakcama waHye cratyc inasodckix i He-
KaH3CilHbIX apraHizaubiay”. 3bMeCT ratae gaknsapaubii LUIMaTKpOLb KaM3HTaBani BAAOMbIS 3KCMap-
Tbl ¥ QypanewckiMm kacbuenbHbiM npaBe’. ApThikyn |-52 npaekty KaHcTbITyubli Qypaneickara 3bBa3y
naytapae y cBaix nepLuan i apyron yactkax Oaknapaupbito 11, a Takcama 3bMsLLYae y YacTLbl Tpauamn
nanaxaHbHe LWTO Aa Abisnéry namik O3 abl panirivHbIMi apradizaupbiami: “MNpbi3HalOYbl TOECHACbLb i
a[lMbICIOBbI YHECAK raTbiX KacbLE&nay, 3bBs3 nagTpbiMiiBae 3b iMi aaKpbIThbl, NPa3pbICTbl i PAryrnsipHbI
Ablanér”. 3aMecT nayTopy MepkaBaHbHAY Obl 3as8Bay, SKis cnacbinarouua Ha BblwannamsaHényto [a-
Knspaublto, WTO éCblb raTakcaMa paneBaHTHbIM Anga ApT. 1-52(1) i (2) npaekTy KaHCTbITYUbli, BapTa
3acaposiula Ha OBYX acnakTax:

1) Aki caHC yknagaroub y A3ecsuéx HOBbIX KpaiHax-4anblox 33 y apTbikynbl [-52(1) i (2) npaek-
Ty KaHCTbITYUbli? Lli icToTHa agposbHiBatoLua iX CbICTaMbl JadblHEHBHAY “A3Ap)kaBa — kacbUén” ag
cTapbix Yanbuoy 337?

2) Ak axplubLAYNselLa Ha yanepaluHiM atane aplsnér, sragadbl ¥ apt. 1-52(3)7?

B. Obith3paHUbIiBaHbIsl CTaCyHKi NaMixk KacbLénam
i A3sip>)KaBan y HOBbIX KpaiHax-4anbLoXx

Mntopaniam i pasmaicTacblb CbiICTAMay CTacyHkay namiX kacbLénam i A3sip>kaBau, LWTO iCHYOLUb Y
KpaiHax-4anbLox, ECbLb HaA3BbIYaWHbIM A1 ThiX, XTO NaybiHae 3arMadlla raTbiM NbiTaHbHeM. 3apas
iCHye HekanbKi Mafansay crtacyHkay “kacbL&n — A3apxaBa”: af KpaiHay 3b A3dpXayHblM KacbLénam
Aa noyHara agassneHbHs kacbUuény af aA3sapxasbl. Hanpbiknag, y Banikan BpbiTaHii npayHbia akThbl
KacbLény AHrenbluydblHbl (SHBI MaloLb HAa30y measures) nagniceatoyua Kapanesarn i Matoub raTkyto
X NpayHyl MoL i A3esiHbHE, LITO i NapnsiMaHUKia cTaTyTbl?. Y [aHii écbUb MiHicTap KacbLenbHbIX
cnpasay, AKi yBaxoasiupb y ckraj TaMmTaviara ypaay i, agHavacoBa, écbLib HanBbILLI3NLLIAN agMiHicTpa-
LbliHa0 iIHCTaHLbISI®, LUTO MOXa aHynsBaub pallaHbHi bickynay. Y Mpaubli Npa3blAsHT pacnyoniki Mae
npbicaraub HancbBauenwan Tponubl. ['aTa 3HauybILb, LWTO TOSbKI XPbICbLiSHIH MOXa aXblLbLUaynsaub
Npa3blA3HLKIA nayHaMoLuTBbI*. Y cBato Yapry, dopaHLyckas CbiICTama He MNpbl3Hae sKora-KonbBeK Kacb-
Lény, TakiMm YblHaM, yce SHbl 3aparicTpaBaHbIg SK KynbTYpHbIs acaubisubli (“associations culturelles”).

1  Sophie C. van Bijsterveld. Die Kirchenerkldarung von Amsterdam — Genese und Bedeutung, mit spezieller
Beachtung der Rolle der COMECE // 1 6sterreichisches Archiv fir Recht und Religion, 46 (1999); Gerhard Robbers.
W sprawie ‘artykutu koscielnego’ w Traktacie Amsterdamskim // Europa. Fundamenty Jednosci. 158 (Aniela Dylus ed.
1999).

2 Norman Doe. The Legal Framework of The Church of England 61 (1996).

3 KapsbicHas iHapmaLbis gactynHas Ha: http://www.km.dk

4 Charalambos Papastathis. State and Church in Greece // State and Church in the EU 115, 124 (Gerhard Robbers ed., 2005).
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Thanks to the European Consortium for Church-State Research, there are a number of valuable
publications referring to different legal questions of the church-state relations in the fifteen Member
States of the EU®. However, there are only a few publications that give an overview of the situation in
the new Member States’. Some contributions, edited as an annual chronicle, were published in the
European Journal for Church-State Research®. Another fact is that after some decades of (mostly
Soviet) occupation, the ecclesiastical law in new Member States cannot be honestly regarded as a
leading area of academic research. Moreover, since basically only their citizens know the language
of a respective Member State, the access to the legal texts is very limited. Until a collection of the
ecclesiastical norms by Salvatore Berlingt® includes vol. IV on the new Member States, one of a
few reliable translations in English is the edition of Hungarian church-state laws, edited by Bal6zs
Schanda' Additionally, there are some separate articles describing the contemporary problems of the
ecclesiastical law in eastern and central European states'. The first comprehensive handbook about
all Member States, both old and new ones, is the 2nd edition of the book by Gerhard Robbers “Church
and State in the European Union”.

How is it possible to compare the legal position of churches and religious communities in different
Member States?

First of all, there is no legal definition of a church, neither in the EC-legislation nor in the jurisprudence
of the European Court of Justice. The European Court of Justice worked out its own “communitarian”
definition of different terms, like it was with the term “worker'?”. However, to determine what is a church
or religious community in a Member State is a decision of the legislation or jurisprudence of a given
Member State. Generally, there are a few models:

v Churches and religious communities as legal entities of public law (Austria, Germany, Italy)'

v Churches and religious communities of private law (Estcnia, France, in England all denomina-
tions except for Church of England)

v Churches as legal entities sui generis (Netherlands, Hungary)

v Such entities acquire their legal personality according to canon law (Austria, Hungary, Poland).

Some countries are mentioned in more than one categoery, which is not contradictory (e.g. Hungary:
church entities acquire legal personality by the virtue of canon law and they are considered by the State
as legal entities sui generis).

Concerning the position of religion in a state, it should be noticed that only in Malta there is a con-
stitutionally prevailing religion (Art. 2 of the Maltese Constitution), although there is no formula such
as “State Church.” In some other states, the percentage of adherents of a given denomination is very
high — Catholics in Poland and Orthodox in Cyprus, just like Catholics in Luxembourg and in Ireland —
but none of these religions are de iure a predominant one. On the contrary, the constitutional provisions
of those countries underline the equality of ali denominations. However, another comparison is possible
— the real social position of the Catholic Church in Poland and in Hungary differs significantly from the
position of other churches, just like it is in the case of the Catholic Church in Italy. In Hungary, even the

6 Afew titles of volumes could be quoted: European Consortium for Church-State Research No. 8 marriage and religion
in europe (1993); no. 9: churches and labour law in the EC countries (1993); no. 10: the legal status of the religious
minorities in the countries of the EU (1994); no. 11: le statut constitutionnel des cultes dans le pays de I'union européenne
(1995); no. 13, Religions in European Union law (1998).

7 Vol. 17 of the European Consortium: the status of religious confessions of the states applying for membership to the
European Union (2002); in this volume contributions relating to: Hungary, Poland, Estonia, Czech Republic, Slovenia,
Cyprus, Bulgaria and Turkey — others were missing.

8 Rik Torfs, Preface, 1-9 European Journal for Church and State Research (1994-2002).

9 Code européen droit et religions, (Salvatore BerlingT ed.,vol | 2001). It was planned as consisting of 3 volumes for 15
Member States, but maybe will include new Member States in its next volumes.

10 Balazs Schanda, Legislation on church-state relations in Hungary (2002).

11 Das Staat-kirche-verhaltnis in den Adalbert-l&ndern: Erfahrungen und Perspektiven (Hans Hermann Henrix ed., 2002);
Peter Erdé. Typen des Verhéltnisses zwischen Kirche und Staat in den Beitrittslandern // Osterreichisches Archiv fiir Recht
und Religion 2 (2003).

12 Case 53/81, Levin v. Staatssecretaris van Justitie, 1984 E.C.R. 1035.

13 “Catholic church which has public law legal capacity, even if it is in no way comparable to the bodies which form part of
the State organisation,” Silvio Ferrari, State and Church in Italy, in State and Church in the EU 209, 216 (Gerhard Robbers
ed., 2005).
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BblHATKaM écbub KaTaniuki Kacbuén, agHak raTbl BbiHATaK Hsl €Cblb aryribHa BAgoMblim®. Lisram MHo-
rix ragoy icHaeana arynbHas AymKa, LITO CbICTAMbI Y iHLWbIX KpaiHax-4anbLox O3 MOXHa axapakTa-
pbi3aBallb K Tbid, LUTO 3HaxoA3sLLa HeA3e Namix AByMa nantocaMi: (4aHCKi Ui aHrenbCki) A3spxXayHbl
KacbLEn i ppaHuyckas cbBelkacbUp (laicité). Ane ui écbub raTkae nanaxaHbHe NagobHbIM Y HOBbIX
KpaiHax-yanbLox? Sk MouHa SiHO agpo3bHiBaela af CbicTamay y cTapbix KpaiHax-yanbuox? 3Han-
Cblii agKka3bl Ha ratae NbiTaHbHE HA Tak nérka.

[3sKytoubl Qypanenckamy KaHCOPLbIIOMY AacbriedaBaHbHAY KacbUEny i A3sipxaBbl, iCHye A0Cbilb
L9HHbIX Nybnikaubisy WTO Aa WMaTrikix npayHbIX NbITaHbHAY CTacyHKay KacbUEny i A3ApxaBbl y NAT-
HauuaLli kpaiHax-danbuox 938, AgHak TonbKi Hekanbki nyonikaLbisty 3akpaHatoLb ChiTyaubllo ¥ HOBbIX
KpaiHax-yanbLox’. NayHbIs YHECKI, Nafaa3eHbls SK LWTOragoBbls XPOHiki, Obini anybnikaBaHebia y Qypa-
nerckiM Yacorice cTacyHkay kacbLEny i A3spxasbl®. IHWbIM (hakTam Ecblib TOe, LUTO NACbIsl HEKANbKIiX
A3ecAuiroasbasay akynaubli (ranoyHbIM YblHAM caBeLlKae) KacbLernbHae npasa Ha MoXa CypésHa pas-
rnagauua sik agHa 3 ranoyHbelx cdapay Ans akagamiyHbIX JackriefaBaHbHAY. bonbll 3a Toe, 3 NpbiYbiHbI
Taro, LUTO MOBY MayHae A35p)KaBbl CAPOA HOBbIX KpaiHay-yanbLoy BeAaoLlb ranoyHbIM YblHaM enHbIs
rpamagssiHe, 4OCTYN Aa npayHbIX TAKCTay EcbUb BenbMi abmexasaHbiM. [okynb 360p HopMay Kacbh-
uenbHara npaea CanbBaTopa bapniHro (Salvatore Berlingd)® ykntouae Ttom IV, aki gaTblubiub HOBbIX
KpaiHay-yanbLuoy, a agHbIM 3b HeLMaTiKiX rPYHTOYHbIX Nepakriafay Ha aHrernbCcKylo MOBY éCbLib Bbl-
AaHbHe naj pajakubign banawa WaHabl (Balazs Schanda) Byropckix Hopmay, LUTO parynyloub cTa-
CYHKi kacbLény i A3sipxkaBbl'®. Y gapaTtak, écblb Wapar naacobHbIX apThikynay, sikia aantocTpoyBatoLb
CyyacHbIs Npabrnembl kacblLenbHara npasa y kpaiHax LlsHTpansHae i YoxogHsie Qyponbi™. Meplubiv
rPYHTOYHbIM OaBeAHikaM HaKOHT ycix Yanbuoy 33 (i cTapblX, | HOBbIX) CTanacst Apyroe BblAaHbHE KHiri
lepxapaa Pobapca (Gerhard Robbers) “Kacbuén i a3spxxaBa y Qypanerickiv 3bBa3e”.

Ak MOXXHa NapayHalb NpayHae CTaHoBIlIYa KacbUénay i paniriiHbiX cynonak y po3Hbix kpaiHax 337

Hannepu, HIMa npayHae 03diHiubli KacbLENy aHi y 3akaHagaycTee Jypanenckix CynonbHacbLsy, aHi
y topbicnpyasHupli Qypanerickara Cyaa CnpasianiBacbLi. Qypanencki cyg pacnpauasay ynacHbls “Ka-
MYHiTapHbIS” A3iHiLbIi PO3HbIX TOPMIHAY, 5K, Hanpbiknaz, rata obino 3 TapmiHam “paboTHik” (worker)'2.
AJHak Bbl3Ha4Y3HbHe, YbIM écbLb KacbLén arnsbo paniriiHasa cynorka y naacobHanm A3spxase-ya3erb-
Hiubl O3, écbLb NbiITaHbHEM 3akaHafayCcTBa L HopbICPYA3HLbl FraTae KpaiHbl. 3Bbl4aHa Bbiny4vatoLLa
Hekanbki Magansay:

v KacbLénbl i paniriviHbist cynonki SK opblAabl4HbIS acobbl y nybrnivyHbeiM npaee (AycTpbisa, Hameu-
yblHa, ITanis)';

v Kacbuénbl i panirinHblst Cynorski sik cyb’ekTbl NpbiBaTHara npaea (ACToHisA, ®paHubis, yce KaH-
d3acii Yy AHrenblUYbIHE 3@ BbIHATKaM aHrilikaHckara KacbLEény);

v Kacbuénbl sik npayHbis acobel sui generis (HigapnaHabl, ByropliybiHa);

v Acobbl, WITO aTpbIMIiBatoLbL CBato NpaBacyb’ekTaBacbLb 3rofHa 3 KaHaHibHbIM npaBam (AycT-
pbis, ByropwuysiHa, MNonbliva).

5 Basdevant-Gaudemet Brigiite. State and Church in France // State and Church in the EU 157, 163 (Gerhard Robbers
ed., 2005).

6 MoxHa npaupliTaBaub Hekanbki HazBay Tamoy: European Consortium for Church-State Research No. 8 Marriage
and religion in Europe (1993); no. 9: Churches and labour law in the EC countries (1993); no. 10: The legal status of the
religious minorities in the countries of the EU (1994); no. 11: Le statut constitutionnel des cultes dans le pays de I'union
européenne (1995); no. 13, Religions in European Union law (1998).

7 Vol. 17 of the European Consortium: The status of religious confessions of the states applying for membership to the
European Union (2002); raTel TOM 3bMsiLLIMae apTbiKyrbl HAKOHT ByropLuybiHbl, Monbwybl, dcToHii, Yaxii, CnaseHii, Kinpy,
Bayrapsbli i TypauyblHbl; iHhbapMaLbigy npa iHWbIA KpaiHbl HAMa.

8 Torfs Rik. Preface. 1—9 European Journal for Church and State Research (1994—2002).

9 Code européen droit et religions, (Salvatore Berlingd ed., vol | 2001). NnaxaBanacs, WTto éH 6yase cknagauua 3 3
Tamoy i gatbikaub 15 kpaiHay-vanbuoy 33, agHak Mmardbima byase 3bMsLluyaLb iHhapMaLbilo HAKOHT HOBbIX KpaiHay-ya-
3enbHilay y HacTynHbIX TaMax.

10 Schanda Balazs. Legislation on church-state relations in Hungary (2002).

11 Das Staat-kirche-verhéltnis in den Adalbert-landern: Erfahrungen und Perspektiven (Hans Hermann Henrix ed., 2002);
Erdd Peter. Typen des Verhéltnisses zwischen Kirche und Staat in den Beitrittsl&ndern // Osterreichisches Archiv fiir Recht
und Religion 2 (2003).

12 Case 53/81, Levin v. Staatssecretaris van Justitie, 1984 E.C.R. 1035.

13 Kataniuki Kacbuén mae nybniyHa-npayHyto npaBacyb’ektaBacbLib, HaBaT Kari siHa Y »xagHbl cnocab HA Moxa Oblub
napayHaHam 3 opraHami, 3b skix bapmyeLiia apraHizaubis a3spxabl; Ferrari Silvio. State and Church in Italy // State and
Church in the EU 209, 216 (Gerhard Robbers ed., 2005).
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Constitutional Court referred to this issue in its judgement™ stating: “Treating the Churches equally does
not exclude taking the actual social roles of the individual Churches into account's.”

Concerning church finances, there is quite a variety of options: in Belgium the clergy is entirely paid
from the state budget (Art. 181 of the constitution)'® and if a local administration of ecclesiastical tempo-
ral goods causes deficits, the local municipality is obliged to cover it'”. The opposite situation is present
in Portugal, where the State does not finance the religious communities, but the Catholic Church does
not pay a single euro to the State — it is not obliged to pay CIT, real-estate tax or other taxes, except
for PIT. The provision relating to VAT, resulting from concordates 1940 and 2004, required a special
provision due to the communitarian obligations of Portugal®. In this respect, it legitimated the assump-
tion that the situation in the new Member States must range somewhere between the Belgium and the
Portuguese system. Indeed, churches are generally exempted from many taxes, especially real-estates
tax, but on the other hand, in some countries they are not allowed to mortgage them'. Since tax year
1997, the Hungarian law has provided an option that 1% of personal income tax may be donated to a
church or religious community, chosen by the taxpayer. Very much like the Spanish or Italian model, if a
taxpayer does not decide, this 1% automatically goes to the State budget. In 2004, (tax declarations and
return of the year 2003) the same model was launched in Poland. In Estonia churches may be included
on the list of non-taxable non-profit-making organisations. Interestingly, in Malta — the only country with
a constitutionally prevailing religion — neither the Catholic Church nor any other enjoys any kind of tax
exemption®.

A majority of new Member States concluded treaties with the Holy See, caiied concordat (Poland), Ba-
sic Agreement (Slovakia), Agreement (Latvia, Estonia) or having no particular name, being a bundle of
agreements devoted to separate questions (Hungary, Lithuania — system similar to the Spanish one).
One of the consequences of such an agreement is the civil recognition of confessional marriages, like
it is in Latvia, Lithuania, Malta, Poland, Slovakia, Czech Republic (aithough in the Czech Republic by
virtue of a state law, and not concordat). This provision, in Poland was primarily meant for the Catholic
Church, but was extended and currently applies to eleven of the major/oldest churches and religious
communities. In Hungary, the state does not recognize confessional marriages and entering into one
has no effect in civil law?', nor does it in the Netherlands. However, in Belgium a priest who celebrates
a religious marriage of a couple not married under state law, may be punished??. The Estonian system
is similar to the British one: in Estonia it is a priest and not a church or religious community which is au-
thorised by a state; in the United Kingdom a building is important, and not a priest or denomination. On
the contrary, until 1989 Orthodox Cypriots could conclude only a religious marriage?.

As shown above, the models of church-state relations in new Member States are differentiated, but
they do not exceed the existing framework of the fifteen (old) Member States. The first part of this paper
may be concluded with a quotation from the Bible — which seems to be appropriate if questions relating
to churches and religion are discussed: “Is there anything whereof it may be said, See, this is new? It
hath been already of old time, which was before us?.”

C. Dialogue between the EU and Churches and Non-Confessional Organisations
I. Who is Conducting the Dialogue?

There are a number of open questions concerning the dialogue of the EU with churches and religious
communities?®. Generally, it is clear who is in charge of this dialogue on both sides. In the European

14 Hungarian Constitutional Court, decision 4/1993 (11.12.) AB.

15 Translation by Balazs Schanda, State and Church in Hungary, in State and Church in the EU 323, 331 (Gerhard
Robbers ed., 2005).

16 Torfs Rik, Il finanziamento delle chiese in Belgio in Quaderni Di Diritto e Politica Ecclesiastica 1998/1, 219.

17 Torfs Rik, State and Church in Belgium in State and Church in the EU 9, 14 (Gerhard Robbers ed., 2005).

18 Canas Vitalino, State and Church in Portugal, in State and Church in the EU 439, 459 (Gerhard Robbers ed., 2005).
19 Balodis Ringolds, State and Church in Latvia, in State and Church in the EU 253, 272 (Gerhard Robbers ed., 2005).
20 Bonnici Ugo Mifsud, State and Church in Malta, in State and Church in the EU 347, 359 (Gerhard Robbers ed.,
2005).

21 Schanda, supra note 15, at 337.

22 Art. 267 of the Belgium Code of Penal Law.

23 Emilianides A., State and Church in Cyprus, in State and Church in the EU 231, 245 (Gerhard Robbers ed., 2005).
24 Ecclesiastes 1:10.

25 Ventura Marco. La laicita dell’'unione europea 195 (2001).
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HekaTtopbis kKpaiHbl Y3ragBatouua ¥ 6onbll YbiM agHOM KaTaropebli, LUTO Hs éCbLib Cynsipa4yniBachbLto
(Hanpbliknag, y ByropwybiHe kacbLEn apThiMiliBae npaBacyb’ ekTaBacbLb Ha NagcTaBe KacblernbHara
npaea i pasrnagaeuua a3apxkasan sk lopblgbldHasa acoba sui generis).

LLTo ga nasbiubli panirii y A3spxase, BapTa aa3Haybllb, LUTO TONbKI HAa ManbLe éCblb KAHCTbITYLbIMHA
naHoyHas paniris (apT. 2 KaHCTbITYUbli ManbTbl), Xoub i HAMa popMynbl KWTaNTy “A3sp>KayHbl KacbLEn”.
Y wapary iHWbIX KpaiHay, agcoTak BepHikay nayHae kaHacii BenbMi BbICOKi — kaTaniki y [NonbLuysbl,
npasacnayHbis Ha Kinpbl, raTakcama, sk kataniki y Jliokcambypry i y |pnaHabli — ane aHiBogHae 3 raTbix
BepaBbI3HaHbHSAY 03 I0P3 Hs éCblib NaHOYHbIM. HaaaBapoT, KaHCThITYLbINHbIS HOPMbI Y F3TbIX KpaiHax
nagkpacbniBaloLb poyHacbLb YCix BepaBbl3HaHbHAY. MarybiMae i iHWae napayHaHbHe: paanbHae ca-
ublanbHae ctaHosiwya KaTaniukara Kacbuény y Monblysl i ¥ ByropluysiHe 3HayHa agposbHiBaeLa aj
CTaHOBILUIYa iHLWbIX KacbLénay, raTakcama sk rata npagaynseuua i y Beinagky 3 Kataniukim Kacbuénam
y ITanii. Y ByropwybiHe HaBaT KaHCTbITYLUbIMHbLI CyA 3bBAPTAyCs Aa ratara NblTaHbHSA, ag3Hadatoubl Y
cBaiM pallaHbHiI'#: “PoyHae cTayneHbHe Aa ycix kacbLénay He BbikNntoyae Toe, WTo paarbHasi caublsfb-
Hasi porisi NaacobHbIX kKacbLénay Mae 6pauua nag ysary”'.

Y nbiTaHbHAX hiHaHCaBaHbHA KacbLEmNy iCHye A0ChILb LMAaT onupisy. Y Banbrii cbBATapbl aTpbiMiiBaoLb
rpoLubl 3b A3sipkayHara 6tompkaty (apT. 181 kaHcTbITyubli)™®. Kani Macuosas agMiHicTpaublsi KacbLenbHbIX
CbBeLKiX MaémacbLday Mae 43iLbIT cpoakay, nsikanbHae camakipaBaHbHe MyCilb cnnadilb raTbis BblaaT-
Ki'”. AgBapoTHas cbiTyaubls Hasipaeuua Y MapTyranii, A3e a3spxasa He iHaHCcye paniriinHbIA cynornki. Y
cBato vapry Karaniuki Kacbuén Ha cnnadBae aHi aypa asspxaee: KacbLén He 3abaBsizaHbl cnnaysalb naga-
TakK 3 NpbIObLITKY KaMMaHisy, NagaTak Ha HepyXoMyo MaémachLp | iHLbIA MaaaTki 3a BbIHATKaM NagaxogHara
nagatky. YMoBbl crnnathl nagatky Ha Aafgans3eHyto BapTackLb, SKist BblHiKatoupb 3 kaHkapgatay 1940 i 2004
pokay, BbiMararoLb aaMbicrioBara 3abecbnayaHbHS 3 NpbIdbiHbl KAMYHITapHbIX 3abaBsasanbHiuTeay NapTy-
ranii®. Y ratbiM 3bBsI3KYy AOCbILb abrpyHTaBaHbIM ECbiib 3bIXOAHAEe MepKkaBaHbHE, LUTO ChITyalpblsl ¥ HOBbIX
KpaiHax-4anbuox 33 Mae Oblub Yy Ablsina3oHe namik Oanbrirckato i napTyranbcKkaro cbicTamaMi. Hacampavy,
KacbLEnbl 3BblHManHa Bbi3BaneHbls af LWMAaTHiKiX nagatkay, HannepLu af nagatky Ha HepyXoMyto Maémach-
Ub, arne, 3b iHwara 60oky, y naacobHbIX KpaiHax siHb! Hst MOTyLb FaTy0 MaémacbLb 3aknagaup'®. Ag 1997 p.
npaea y ByropLuybiHe 3absicbnedBae onublio, Kani 1% af nagaxogHara nagaTtky Moxa Obilb crnnadvaHbl Ha
Bblbap NagaTkannarHika Ha KapbiCbLb KackLEny ansbo paniriiHae cynornki. Benbmi nagobHbIa TyT rilunaHc-
Kas Ui iTanbsHcKkas Magani: kani nagatkannartHik He Bblpallae cam, ratel 1% ayTamarbivyHa HakipoyBaeLua
y O3spxkayHbl 6tomkat. Y 2004 p. Takasa caMas Magarb navana gsenHivaub y MNMonbldbl (MagaTkoBbis A3K-
nsipaubli i NpbIObITK 3 2003 poky). Y 3cToHii kKacbLEnbl MOryLb Oblilb YKMHYaHbIA Y CbMNiC HEKAM3PLIbIAHBLIX
apraHisauplay, WTO He abknagaroLua nagatkami. LlikaBbl Takcama dakT, wro Ha Manbue (agsiHas kpaiHa,
A3€ ECbLib KaHCThITYLbIHA NaHaBanbHas paniris) aHi Kataniuki, aHi aki iHWbl KacbUEnbl HA MatoLb Npaea Ha
SIKYtO-KOMNbBEK Nanérky y cnnawe nagarkay.

BonbluacbLb HOBbIX KpaiHay-4ansLUoy 3aknodbina 4amoBbl 3b CbBATbIM [acagam, sikisa MatoLb Ha30BbI
KaHkappar (3 MNonbluyain), MaactaBoBae naragHeHbHe (CnaBaydbiHa), MaragHeHbHe (JlaTBis, 3CTOHINA)
anbbo nayHara Ha3oBYy HA Matoub i éCbLib Hi3kato MaragHEHbHSAY, LUTO NpbICbBEYaHbIsi NaacobHbIM MNbiTa-
HbHsIM (ByropLudbiHa, JleTyBa — cbicTama nagobHas ga rilunaHckae). AQHbIM 3 HacTyncTBay NamsiHEHbIX
naragHeHbHs1y cTanacs UblBiflbHae Npbl3HaHbHE KacbLENbHbIX Wobay, sk rata pobiuua y Nateii, JleTy-
Be, Manbue, Monblwybl, CriaBavybiHe, Yaxii (xoup y Yaxii rata agbbiBaeuua Ha nagcraBe AssipkayHara
3aKaHagaycTea, a He kaHkapgaty). ['aTas Hopma Yy [NonbLludbl Nnpagyrnegpkeanacsa Hannepw gna Karaniu-
Kara KacbLEny, ane y ganenwbsiM Obina nawbipaHasi i 3apa3s gatblybiub 11 HanbonbLUbIX/HANCTaP3NLLbIX
Kacbuénay i panirinHbix cynonak. ¥ ByropwybiHe AssipxaBa He Mpbl3Hae KacbUenbHbIX LWobay, i
nabpaHbHe KacbLenbHbIM LWMtobam Hs Mae aHiskae LblBinbHa-npayHae moupi?'. Marakcama écbub y Hina-
pnsHgax. Y ceato vapry y banbrii ceBsiTap, WTo uanebpye kacbLenbHbl Wb napsl, skas He nabpanacs
Y agnaBegHachLi 3b A3sipXKayHbIM 3aKkaHadaycTBaM, MoXa NaHecbLi NakapaHbHe??, OCTOHCKas CbicTaMa
HaragBae OpbITaHCKyto. Y OCTOHii MeHaBiTa cbBsTap, a He KacbLEn Ui panirinHas cynorka, skasi aytapbil-

14 Hungarian Constitutional Court, decision 4/1993 (11.12.) AB.

15 Mepaknag banawa LWanapl. State and Church in Hungary // State and Church in the EU 323, 331 (Gerhard Robbers
ed., 2005).

16 Torfs Rik. Il finanziamento delle chiese in Belgio // Quaderni Di Diritto e Politica Ecclesiastica 1998/1, 219.

17 Torfs Rik. State and Church in Belgium // State and Church in the EU 9, 14 (Gerhard Robbers ed., 2005).

18 Canas Vitalino. State and Church in Portugal // State and Church in the EU 439, 459 (Gerhard Robbers ed., 2005).
19 Balodis Ringolds. State and Church in Latvia // State and Church in the EU 253, 272 (Gerhard Robbers ed., 2005).
20 Bonnici Ugo Mifsud. State and Church in Malta // State and Church in the EU 347, 359 (Gerhard Robbers ed., 2005).
21 Schanda. Supra note 15, at 337.

22 Aprt. 267 Kogakcy KpbiMiHanbHara npasa banerii.
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Commission there is a team called Bureau of European Policy Advisors (BEPA)%*, previously called
Forward Studies Unit (FSU, 1992-2000) and Group of Policy Advisers (GOPA, 2000-2004). One of
those advisers, Dr. Michael Weninger, is responsible for a field described as “Dialogue with Religions,
Churches and Humanisms; Relationships with Non-Applicant Neighbouring States in Eastern Europe;
South-East Europe, including Turkey.” Under the Prodi Commission his tasks were described in a nar-
rower way as dialogue with religions, churches and humanism?. The website does not provide too many
clues about activities of BEPA, stating merely: “In the political area the main items covered are, amongst
others, external relations, EU institutional issues, trends in public opinion, trends in EU political forces,
emerging actors in the world, dialogue with communities of faith and conviction.” Hopefully, this page is
under construction but there is no sign indicating it is. The still accessible website of GOPA lists meet-
ings of Dr. Weninger with churches and religions. However, the most recent meeting was supposed to
be held in March 2004. For over eighteen months there has been no update of this site.

Churches and religious communities established diversified umbrella-organisations and special of-
fices in order to have a representation towards the EU institutions. Two of the most important players
are COMECE (Commission of Bishops’ Conference of the EC) and CEC-KEK (Conference of European
Churches). The first one represents the Catholic Church, the second one represents over 120 non-
Catholic churches in Europe, which means that it unites different Protestant and Orthodox churches.
There are other organisations (offices, entities), inter alia the Muslim Council for Cooperation in Europe
and the Conference of European Rabbis?®. Some other entities like Caritas Europa, Eurodiaconia, and
Evangelische Kirche in Deutschland created their own offices?. Before their dialogue with the Commis-
sion will be discussed, as an example some basic data about structures and scopes of COMECE and
CEC-KEK should be provided.

COMECE was founded in 1980 following a wish of Holy Father John Paul Il. Every bishops’ confer-
ence in the EU-Member State delegates its one member to COMECE. Currently, it consists of twenty-
one members. The number twenty-one and not the expected twenty-five can be explained due to the
fact, that the structure of the Catholic Church does not necessarily mirror the state borders. There is
only one bishops’ conference for Denmark, Finland and Sweden, but there is a common conference
of England and Wales and separately of Scotland. Another question is Cyprus, with its bishop residing
in Jerusalem. This is an interesting case because it is the first Member State of the EU with a bishop
residing outside the borders of the EU. CEC-KEK — Conference of European Churches consists of
126 non-Catholic churches from almost all states in Europe. To be exact, even some catholic churches
which do not recognise the Pope as its head — as it is in case of Polish Catholic Church* — are mem-
bers of CEC-KEK. In order to improve the co-operation and contacts with the EC-institutions, the six
major organisations established an advisory body of the initiative “Soul for Europe,” consisting of twelve
representatives — two representatives of each: COMECE, CEC-KEK, Orthodox Liaison Office, Muslim
Council for Cooperation in Europe, Conference of European Rabbis, European Humanist Federation®'.
Interestingly, works of this initiative have been led for nine years by Humanist, Mr Claude Wachtelaer®2
“Soul for Europe” was advising how to distribute money for different religious and ecumenic projects,
which were covered from the budget heading 15 06 01 03 (the full and official name of this headline is:
Grants to help cover the permanent work programme of a body which pursues an aim of general Eu-
ropean interest in the field of active European citizenship or an objective forming part of the European
Union’s activities in this area).

COMECE, CEC-KEK and other religious institutions observe the work of European institutions and
prepare different documents and statements. It would take too much space to mention all of them, so
just to name the priorities of their work: human rights, migration, bio-ethic, civic society, education, legal
affairs. They issue different publications: “La construction europnenne et les institutions religieuses”,
“L’euro et 'Europe”, “Responsabilitin de 'Europe pour le ditveloppement mondial: marchiis et institutions
aprus Seattle” (all by COMECE), and some interesting analysis, e.g. “The European Convention,” edited
by COMECE, CEC-KEK, EKD. Almost all organisations issued statements referring to EU-enlargement

26 http://www.europa.eu.int/comm/dgs/policy _advisers/team/index_en.htm.

27 More information available at http://www.europa.eu.int/comm/dgs/policy_advisers/index_en.htm.

28 More information available at http://www.cer-online.org.

29 Michat Rynkowski. Status prawny kosciotow i zwigzkéw wyznaniowych w Unii Europejskiej 149 (2004).

30 Church founded by Polish emigrants in the USA in the 19th century, does not recognise the Pope as Head of the
Church.

31 http://www.humanism.be/new/english/1-1-ehf.htm.

32 A Soul for Europe, Final Annual Report: Ethics and Spirituality 2 (2004).
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3aBaHas a3sipxkaBail. Y Bsinikan bpbiTaHii icTOTHbIM écbUpb OyablHaK, a He CbBSTap Ui kaHgacis. Y ceato
Yapry npaeacnayHbis Kinpbl€Tbl Aa 1989 p. marni Opauua agHo LapKoyHbIMI Lwtobamize,

Ak nakasaHa BbILW3KW, Magani KacbuenbHa-A3sipXXayHbIX CTacyHKay Yy HOBbIX KpaiHax-4anbLoX 3Ha4yHa
MiDKCOOKY pOo3bHsiLLA, ane He carawlb 3a MeXbl, WTO iCHyub Y 15 cTapbix gsapxasax 33. MNepwasd
YyacTKa ratara apTbikyny Moxa bObiLb 3aBepLuaHas LbiTaTtato 3b bibnii, skas, 3gaeyua, nacye ga oblcKycii
Y NbITaHbHSX KacbUEny i panirii: “beiBae Takoe, npa wWTo noa3i kaxyupe: “3iBics, BOCb rata HoBae”; ane
SIHO Y>KO ObINo cnpagBeky, Aa Hac .,

C. Obianér namixk 93 i Kacbuénami Abl HeKaH(ICIMHbIMI apraHisaubisami

I. XTO axbiubuaynsae obIANér?

ICHye Wwapar HsBblpallaHbiX MbITAHbHAY WTO Aa AblAnéry namik 33 i kacbuénami bl panirinHbIMi
cynonkami®®, Haaryn, sicHa, XTo agkasBae 3a raTki apisnér 3 aboasyx 6akoy. Y Jypanelickan Kawmicii
écbLb rpyna, WwTo HasbiBaelua biopo aapaguay y aypaneickai naniteiubl (BEPA)?. PaHen siHa mena
Ha30Bbl: Af3iHKa NaPCNaKThIYHbIX AacbnegaBaHbHAY (FSU, 1992—2000) i Mpyna naniTel4HbIX fapaguay
(GOPA, 2000—2004). AggsiH 3 raTeix gapaguay, ap. Mixaans Baninrep (Michael Weninger), agka3ssae 3a
chapy, akpacbneHyto sk “Abianér 3 paniriami, kacbLU&nami i rymaHictami; cTacyHki 3 cyceaHiMi kpaiHami
ycxoaHse Jyporbl, WTO He NpaTaHAyub Ha vaneuTtsa y 33, Abl 3 nayaHEBa-yYCXoOHSA Jyponan
(yny4Ha 3 TypaudbiHai)”. 3a yacami Kamicii nag kipayHiuTeam Npoasi AroHyto A3enHacblb MOXHA Obino
0 anicaub K WYbINbHENLbI ABIANEr NaMik paniriami, kKacbuénami i rymaHictami?’. Yab-ctapoHka BEPA
He 3absicbneyBae ycebakoBbIMi iHbapMaLbIsMi LUITO [a A3eiHackLi ratara 6opo, hapMynodbl agHo:
“Y naniTbl4Ham cgapbl CAPOS iHWbIX ranoyHbIMi NbiTaHbHAMI, SKis gaTblvaub A3erHacbli BEPA, écbupb
3aMeXHbIS CTACYHKi, IHCTbITYUbINHbBIA NblTaHbHI 3bBA3Y, TPAHAbLI Y rpaMagskad OyMubl, TOHO3HUbII Y
naniTel4YHbIX cinax 33, HOBbIS aKTOPbl HAa YCACLBETHAV apaHe, AbIANEr 3 paniriaMi i nepakaHaHbHAMI”.
MardbiMa, WTO ratas cTapoHKa 3HaxoAsiuua y pa3bynoBe, ane Ha TOe HAMa MayHbIX CbirHanay. Ycé
ALY gactynHas yab-ctapoHka GOPA 3bMsiLiiyae chilic cycTpavay a-pa BaHiHrepa 3 npagcrtayHikami ag
KacbLénay i paniriay. AoHak, HaiHOYLUbIA 3 NaMsHEHbIX TaM CycTpayay Meni aabbiuua y cakasiky 2004
p. Ha canue GOPA He 6bino agHayneHbHsY Lisram 6onbl sik 18 mecauay.

KacbLénbl i panirinHbls cynornki CTBapbifli po3Hara KWTanTy apraHidaubli-napacoHbl i CNaLbISNbHbISA
odpicbl 3 M3aTal MeUb NpafcTayHIKoy y aypanenckix iHCTbITyubisX. HanbonbLw icTOTHbIMI rynbuami TyT
écbub COMECE (Kamicis kaHgapaHukli Bickynay Oypanerickix CynonbHacbuay) i CEC-KEK (KaHda-
PSHLUbIS 3ypanenckix kacbuénay). Mepuwasa 3b ix écbUb panpa3sHTaHTaMm ag Kataniuykara Kacbuény,
a gpyras — npagcrtayHikom ag 6onbii 3a 120 HekaTaniukix kacbuénay y dypone (TakiM YblHam, sHa
3af3iHoyBae po3Hbls NpaTacTaHLkisa i [paBacnayHyto LapkBbl). [CHyOUb i iHLWbIS apraHisaubli (ynpasbl,
topblablYHbIS acobbl). Capog ix MycynbmaHckasa paga y kaanapaubli y ypone i KaHdhapaHubis aypanei-
ckix pabiHay®. Hekatopbist cy8’exThbl, capog skix Caritas Europa, Eurodiaconia i 9BaHrenbcki KacbLén
HameuubiHbl (Evangelische Kirche in Deutschland, EKD) cTBapbini cBae ynacHbls npagcrayHiuTebI?.
Mepag TbiM, SIK pasrneaseLb ix abianér 3 Kamician, Bapta npbiBeCbLi Wapar NagcTaBoBbIX AaA3€EHbIX
HaKOHT CTPYKTYpbI i cdhapay aserHacbli COMECE i CEC-KEK.

COMECE 6bina 3acHasaHas y 1980 p., ctayLibics axblubLAyneHbHeM NaxagaHbHs CbaaTora Arua AHa
Mayna Il. KoxkHas kaHgapaHLUbIa Bickynay y Qypone ganerye agHaro ceanro Yanbua y COMECE. Ha rathbl
yac siHa cknagaeuua 3 21 vanbua. KonbkacbLb 21, a He YakaHbia 25, TnyMaubllua ThiM, LUTO CTPYKTypa
KaTtaniukara KacbLény He 3aycéapbl agnaBsagae asspkayHoiM mexxam. Ans Oanii, PiHnangpli i Lsaubli A3en-
HibYae aasiHas kaHdapaHUbIA Bickynay. [na AHrenbludbiHbl | Banii kaHapaHLpIs Bickynay Takcama écblib
arynbHam, y Tor 4ac sk LLUKoTbis mae cBato ynacHyto. IHwae nbitaHbHe Kinp, ybii Gickyn 3Haxogsiuua Y
Epycanime. CbiTyaubis 3 Kinpam LikaBas MeHaBiTa TbiM, LUTO raTa nepLuas KpaiHa-yaseneHita 33, ickyn
SKOM XbiBe Na-3a Mexami 3bBs3y. CEC-KEK — KaHgapaHLbIst aypaneiickix KacbLénay — cknagaeuua 3
126 HekaTaniukix kacbLgénay 3 amarnb ycix kpaiHay Qyponbl. Kani 6biub 6onbLu gaknagHsiM, Lwapar kataniu-
KiX KacbLénay, LITo He npbi3Hatoub lMany ceaiM adonbHikam (Hanpblknag, Monbeki Kataniuki Kacbuén®°),

23 Emilianides A. State and Church in Cyprus // State and Church in the EU 231, 245 (Gerhard Robbers ed., 2005).

24 Knira Qknesiacta 1:10.

25 Ventura Marco. La laicita dell'unione europea 195 (2001).

26 http://www.europa.eu.int/comm/dgs/policy_advisers/team/index_en.htm.

27 bonbw iHapMaupli: http://www.europa.eu.int/comm/dgs/policy _advisers/index_en.htm.

28 bonbLw iHhapMaupli: http://www.cer-online.org.

29 Rynkowski Michat. Status prawny kosciotow i zwigzkéw wyznaniowych w Unii Europejskiej 149 (2004).

30 Kacbuén, 3acHaBaHbl nonbcekimi amirpaHTami ¥ 3LUA y 19 cr., ki He yBaxkae Pbimckara lNMaHTbidika 3a cBanro aqonbHika.
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or elections to the EP in 2004; COMECE regularly updates its homepage, providing news and com-
ments on current events®.

Il. A Dialogue — What Should be the Content?

Representatives of all churches and religious communities contact BEPA and Dr. Weninger on more
or less a regular basis. However, since the EU respects all denominations equally, the organisation of
humanists and very small religious groups are received by Dr. Weninger in the same manner. Moreover,
since there is no definition of ‘sect’®* some “new religious movements” are present during meetings,
even those concerning combating illegal activities of sects. There is no legal reason for not inviting
them, but their presence seems to be inappropriate. The European Commission is a hostage of the
“political correctness” just like the European Parliament was a few years ago, when it issued on 29
February 1996 a resolution on sects.® The EP refrained from naming this sect, even when reminded of
the “recent events in France,” during which sixteen persons, among them three children, were killed on
23 December 1995.

The meetings with Dr. Weninger are of purely consultative character, no decisions are being taken.
Should this change one day, a special procedure — kind of qualified majority — should be launched for
the representatives of COMECE and CEC-KEK. According to the newest siatistics, among European
citizens, 55% declare their affiliation to the Catholic Church, 13.4% are Protestants, 6.7% Anglicans,
3.1% Orthodox, 2.9% Muslims®. Taking into account, that CEC-KEK unites Protestants, Anglicans and
Orthodox, it represents some 23% of Europeans. COMECE and CEC-KEK have the strongest positions,
but if they had — hypothetically — only two votes, that would be a clear disadvantage in comparison
with numerous split-up free churches and new religious movements.

Another important question is what can or should be a content of co-operation and dialogue between
the EU and churches. The collection of the EU/EC legal acts referring to churches and religious commu-
nities®” show that there are a variety of fields, being of interest both for churches and the EU, including
free movement of persons, trade mark law, banking, slaughtery, custom law, etc. In this context another
question may rise: is there any chance or any need for the concordat between the EU and the Holy
See?

lll. Is a Concordat Possible? Is it Needed?

The lacking legal personality of the EU was finally granted in the constitutional treaty, but even with-
out the constitutional treaty, it could be the EC concluding an international treaty. No doubts that the
Holy See is a subject of international law, so there are legal preconditions for such an agreement. The
fact that many Member States have already concluded concordats (not necessarily under this specific
name) with the Holy See, show an additional agreement on the EU-level would not be a problem. The
German Lgnder concluded treaties with the Holy See despite Reichskonkordat of 1933 on the federal
level. An important remark is that the content of an EU-concordat should differ from those with the Mem-
ber States, in order not to repeat or not to overlap. Therefore, another follow-up question arises: what
should/could be a content of a concordat, in order not to repeat the “national” concordats?

M. Kalbusch listed in his dissertation® some areas which would be of interest for both sides. However,
his proposals were not really appealing: environmental issues, trade with less developed countries,
protection of rights of employees. In my personal opinion, it seems that only two questions would be
legitimated in the concordat: religious education in so-called “European schools” and religious service
in the European militaries unit — once they will be functioning. Apparently, question of a concordat will

33 Available at http://www.comece.org.

34 Michat Rynkowski, Freedom of Religion in the European Union, in The Emerging Constitutional Law of the European
Union 71, 82 (Adam Bodnar et al. eds., 2003).

35 18.3.1996 O.J. (C 78) 31.

36 0.3 % are Jews, 18.25 % other denomination and persons not belonging to a denomination, see Gerhard Robbers,
State and Church in the EU, in State and Church in the EU 577, 578 (Gerhard Robbers ed., 2005).

37 Gerhard Robbers, religion-related norms in European Union law (August 2, 2005), available at http://www.uni-trier.
de/~ievr/EUreligionlaw/.

38 Kalbusch Marco. Rechtliche Beziehungen zwischen der Katholischen Kirche und der Europaischen Union (Dissertation
zur Erlangung des Lizientiats im kanonischen Recht, vorgelegt von Marco Kalbusch, Promotor: Prof. Dr. Rik Torfs, Faculteit
Kerkelijk Recht, Katholieke Universiteit Leuven, 1999).
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yBaxoaasup y cknag CEC-KEK. 3 MaTan nanenwbiub CynpaLy i KaHTakTbl 3 IHCTbITYLbIsIMI Qypaneickix
CynonbHacbLsy 6 ranoyHbix apraHisaublisty 3acHaBani KaHCyrnbTaublHbl OpraH iHiubISTeiBbl “dywa ang
Qyponbl” (“Soul for Europe”), wro cknagaeuua 3 12 yanbuoy (Na 2 ag KoxHan apraxisaubli) COMECE,
CEC-KEK, lNMpaBacnayHara kamitaTy cyBasi (Orthodox Liaison Office), MycynbMaHckar pagbl ¥ kaanapaupli
y Oypone, KaHdapaHukli aypaneiickix pabiHay, dypanevickan dagapaupli rymanictay (European Human-
ist Federation)?'. LlikaBa, LUTo npaLy ratae iHiupIATLIBbI LdraMm 9 ragoy avonbeay rymanict Knog Baxranep
(Claude Wachtelaer)®. “[ywa gns 3yponbl” 6binia gapaguam y TbiM, SIK pacnayctoasilb rpoLlbl Ha PO3HbIs
PANIrivHbIS | 3KYM3HIYHbIA NPaeKTbl, AKiAg naxoasini 3b GromkaTHara 3aranoyky 15 06 01 03 (noyHae i adi-
LbliHae iMg ratara 3aranoyky: rpaHTbl A3ens nakpblupla cranae npauoyHae nparpambl opraHy, siki mae
CBaén M3aTai aryrnbHbl 3ypanencki iHTapac y capbl akTblyHara aypanenckara rpamaassHcTea Li 3agavbl,
LLTO CTBaparoLb YacTKy A3esiHbHAY Qypanenckara 3bBA3y Y ratau ranide).

COMECE, CEC-KEK fbl iHLbIst paniriiHbIA CTPYKTYpbl HasipatoLb 3a npaLan aypanenckix iHCTbITyLbISY
i PbIXTYIOLb pO3Hara KWTanTy AakyMaHTbI | Aaknsipaubli. [Nepanik ix ycix 3ormMe 3alimat 4acy, Tamy BapTa
nepanivbiLb TOMbKi CH3pPbI iX A3eNHackLi: NpaBbl Yanaseka, mMirpaubls, 6isaTbika, rpamagasiHekasi cynornb-
HacbLb, aayKaLlbisi, NpayHbIs NblTaHbHI. AHbI BbiAatoup LLapar nyonikauelay: “La construction européenne et
les institutions religieuses”, “L’euro et 'Europe”, “Responsabilité de I'Europe pour le développement mondial:
marchés et institutions apres Seattle” (yce COMECE) — HekarbKi WikaBbiX aHanisay, Hanpbiknag, “The
European Convention”, pagarasaHsl COMECE, CEC-KEK i EKD. Amanb yce apraHnizaupli anybnikasani 3a-
SIBbl LUTO Aa NaLbIpaHbHA Jypanerickara 3bBA3y Ui Boibapay y 2004 r. y Sypaneicki MNapnsmaHt. COMECE
parynsipHa agHayrnsie CBoW IHT3pHaT-calT, A3e 3bMsillYae HaBiHbi | KAM3HTaPbl HAKOHT anoLUHIX Naasesy®.

Il. Abisinér — wTto Mae Obilb 3bMecTamM?

Panpa3aHTaHTbl ag yCix KacbLEnay i panirinHbIx cyriojibHacbLsy KaHTakTytoLb 36 BEPA| o-pam BaHiHrepam
Ha 6onbLU-MeHLL parynsapHar nagcraBe. AHaK nakonbki OypasbBsa3 cTasilLa Aa YCix kKaHdacisy agHonbkaea,
apraHisaupli rymaHictay i BenbMi mManbls paniriviHbls cynonki ap. BaHiHrep BbICnyxoyBae y Takiv cambiM
MaHapbl. Borblu 3a Toe, Nakorbki HAMa A3giHiLb! “caKTa™*, HekaTopbIst “HOBbLIS PANITiNHBLISA PyXi” NPbICYT-
HiYaloLb y Yace CycTpaday, HasaT ThbIX, LUTO AaTbivalp Gapaubbbl 3b HeneransHam A3erHacbLo cakTay. He
iCHye npayHae npblvblHbl, Kab ix He 3anpatiiaLis, ane ix NpbICyTHACkLb NagaeLLa HematasrogHam. dypanen-
ckas Kamicis écbLpb 3aknagHikam “nanitbliHae kapakTHacCbLi” y TOM caman cTyneHi sk i Qypanewcki MNapns-
M3HT HekarbKi ragoy Tamy, kani Toi 29 niotara 1996 p. npblHAY pa3antoublito ab caktax®. dypanapnsaMaHT
yCTpbIMaycs af, Taro, kab HasblBaub iX C3KTaMi, HaBaT Karni 3ragBay “HsgayHis nagsei ¥ OpaHubli’, y vyace
Akix 23 cbHexHA 1995 p. 16 acobay (y Teim niky 3 A3sueit) Obini 3a6iTbis.

CycTpaubl 3 A-pam BaHiHrepam matoLb BbIKMOYHA KaHCYNbTalblMHbI XapakTap. PalaHbHi Ha ix He
npeiMatolila. Kani 6 agHonysl rata 3eMsiHiNacs, cnaublignbHasa npausgypa — HakwTanTt kBanidikasa-
Hae BonbLuackLi — Mena 6 bbilb pacnpauasaHas ans npagacrayHikoy agq COMECE i CEC-KEK. 3rogHa
3 anoLUHiMi CTaTbICTbIYHBIMI Jaa3eHbIMi, 55% aypanenckix rpamagssHay OIKNspyoLb CBato NpblHANEeX-
Hacbub aa Kataniuxara Kacbuény, 13,4% — ga npatacTtaHTay, 6,7% — ga admikaduay, 3,1% — ga
npaBacnayHbix, 2,9% — ga mycynbmaxay®®. Bepydbl nag yeary, wto CEC-KEK a6’sgHoyBae npatac-
TaHTay, aHrmikaHuay bl npaBacnayHbIx, MOxHa 3padillb BbICHOBY, LUTO raTasi apraHizalblisi panpasaHTye
kans 23% aypanenuay. COMECE i CEC-KEK matoub HaiMaLHeLLbIs nasbiubli, ane kani 6 rinatatbivHa
SIHbI Meni TOMNbKi 2 ranackl, Takasi CbiTyaubld ctanacs 6 BigaBoyHa cTpaTHamW y napayHaHbHi 3 WMar-
nikimi packoneHbIMi KacbLénami i HOBbIMI panirinHbIMi pyxami.

[HWbIM iCTOTHLIM MbITAHBHEM ECblb: LITO MOXa Li Mae Oblub 3bMecTaMm cynpaubl i OblIAnéry
namick QypasbBsaizaM i kacbuénami. 36op npayHbix aktay 93/3C wTo ga Kacbuénay i panirinHbix
cynonbHacbLay®’ nakasBae, LITO iCHye MHOCTBa MblTaHbHAY, SKis cknagatroub cdapy iHTapacay i ons

31 http://www.humanism.be/new/english/1-1-ehf.htm

32 A Soul for Europe. Final Annual Report: Ethics and Spirituality 2 (2004).

33 In.: http://www.comece.org.

34 Michat Rynkowski. Freedom of Religion in the European Union // The Emerging Constitutional Law of the European
Union 71, 82 (Adam Bodnar et al. eds., 2003).

35 18.3.1996 O.J. (C 78) 31.

36 0,3% cknagatoub toaai, 18,25% iHwWwbIs kaHaCii | acobbl, LUTO He HaneXxaub Aa Helkara BepaBbl3HaHbHS. [1.: Robbers
Gerhard. State and Church in the EU // State and Church in the EU 577, 578 (Gerhard Robbers ed., 2005).

37 Robbers Gerhard. Religion-related norms in European Union law (August 2, 2005). [lactynHas Ha http://www.uni-trier.
de/~ievr/EUreligionlaw/.
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not turn out in legislative works in the foreseeable future. In connection with those issues, there is a
perpetuous question of equality: if the EU/EC concludes an international treaty with the Holy See (being
international representation of the Catholic Church), what would be the legal basis for agreements with
other denominations? Gerhard Robbers suggested that Art. 282 or 308 TEC could be used as a basis.
However, the ECJ underlined in its opinion 2/94 that Art. 308 should not be used for the widening of the
EC-powers.

D. Conclusions and Outlook

Despite the new constitutional provision on an open, transparent and regular dialogue with churches,
the situation is actually not that optimistic. Representatives of religious bodies admit that only J. Delors
was really interested in the co-operation with them. His successors continued his work but did not add
any new impulse. The financial support got more and more limited (recently reduced to 40 000 euro per
year), and new administrative requirements had to be fulfilled. The advisory body of the initiative “Soul
for Europe” had to become an association according to Belgium law in 2004%. The Commission signed
a financial programme for 2004 on 14October 2004, but the first portion of a grant arrived on 29 No-
vember®. During the official conference of the “Soul for Europe” that is traditionally held once a year in
November, due to the change of Commission, there were neither rooms nor interpreters available, which
made this international session very difficult. As a response to those actions of the Commission, the
General Assembly decided to dissolve the associations. The co-ordinator of initiative, Ms. Win Burton,
concluded in her final annual report (2004) that “the relations have been practically only administrative,
even with the GOPA (...) there has been no dialogue as such.”

Hopefully an introduction of a provision on dialogue with churches will not coincide with the end of the
dialogue that has been so far more or less successfully maintained.

39 A Soul for Europe, Final Annual Report: Ethics and Spirituality (2004) supra note 32, at 4.
40 Id.
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33, i anga kacbuénay. Crogbl yBaxo3ssiLb cBaboaHbl pyx acobay, npaBa raHANEBbIX Mapak, baHkayckas
cnpaBa, 3aboicTBa XbiBENay, MbiTHae npaea i r.4. Y raTbiM KaHTIKCbLE MaycTae iHwae MbiTaHbHEe: Ui
&cbLb Helki WaHeL, Ui Henkasi natpaba y kaHkapgaue namik O3 i CoATbIM Macagam?

lll. i marybimbl kaHkapaaTt? Lli éH naTpabHbI?

lMpabnema Gpaky npaBacy0’ekTaBacbLi Jypa3bBady Obina HapaLlue BbipalwaHas ¥ npaekue KaHcTbl-
Tyubli 33. AgHak HaBaT 6e3 KaHCTbITYLbIHae JaMOBbI MiXKHAPO4HbIS 4aMOBbl MOXHa Obino 6 3akntoyalb
apg imsa JQypanenckix CynonbHacbLsy. be3 cymHeBay, CbBaTbl [Nacag écblb cy0’ekTaM MikHapoaHara
npaea, i, TakiMm YblHaMm, naycrtawoub npayHbls nepagymMoBbl A3efs 3aKITY9HbHA Takora naragHeHbHS.
Town dhakT, WTO WMaT KpaiHay-4anbLoy YO 3akntoybini kKaHkapaaTel (He abaBsa3koBa MeHaBiTa nag, ra-
TbiM Ha30BaM) 3 BaTbikaHam, nakaseae, LUTO JafaTKOBae naragHeHbHE Ha Y3poyHi Qypanerickara 3bBg-
3y Hsi CTBOpbILb SIKOM-KONbBeK npabnembl. Hameukis 3emni (L&nder) 3akntovani gamoBbl 3b CbBATLIM
Macagam, HArMea3aybl Ha HasiyHackLb Ha aaaparnbHbIM y3poyHi PanxckaHkapaaty (Reichskonkordat)
an 1933 p. IcToTHato 3ayBarai €cblib TOe, LUTO 3bMECT KaHKapAaTty 3 OypasbBsizaM Mae aapo3bHiBauua
af JamoBay 3 naacobHbIMi kpaiHami-Yanbuami. [3TbiM MOXHa YHiKHYUb naytopay Li HaknagaHbHSAY
3bMecCTy. TakiM YblHaM, y raTbiM 3bBA3KYy NaycTae YaproBae MbiTaHbHe: LUTO Mae/Moxa ObiLb 3bMecTam
KaHkapgaTy, kab He nayTapaub “HaublssHanbHbIX” KaHKapaaTay?

M. Kanbyw (Kalbusch) y cBaén gbicapTaubli®® nepaniysae wapar cgapay, sikia marni 6 cknagaub
iHTapac gns aboaByx Gakoy. AQHak, AroHbls nMpanaHeBbl 3Gonbllara 3actaruua HABbIKapbICTaHbIMI:
npabnembl axoBbl HaBaKoNbHara acapoasbA3s, raH4anb 3 HAMMEHL pasbBiTbIMi KpaiHami, axoBa npa-
BOY MpauoyHbiX. Ha mato ynacHyto aymky, €cblb TOMbKI ABA MblTaHbHI, SIKia 6 MOr neriTbiMizaBaub KaH-
Kapgart: paniriiHas agykalblsl Y Tak 3BaHbIX “9yparniefckix wkonax” i panirinHas cnyxba ¥ aypanenckix
BaNCKOBbIX af3iHKax — $K TOMbKi SHbl NadHyLb YHKUbIAHaBaUb. [Magaeyya, WTO MbiTaHbHE HAKOHT
KaHKapAaTy Hs BblHiKHe ¥ 3akaHagaydyto npaLy y onixariwan 6yayudbiHi. Y 3bBA3KY 3 raTbIMi NbITAHbHAMI
nayctae 0sickoHuae nbiTaHbHe poyHackLi: kani 33/3C 3aknioyae MikHapogHyt gamoBy 3 BaTbikaHam
(siki écbLb MibXHApOAHbLIM NpaacTayHiuTBam Kartaniukara KacbLény), lTo cTaHelua npayHar nagcraBam
ONs gamoBay 3b iHWbIMI kaHgacisami? Mepxapg Pobapc (Gerhard Robbers) msipkye, wTo apt. 282 i 308
HamoBbl ab Qypanerickix CynonbHacbiusix MOryLpb Obilb CKapbICTaHbISA Y SKacbLi Takora 6asicy. AgHak
Oypanencki Cya CnpasagniBacbli nagkpacbriiBae y cBaiM 3akntoyaHbHi 2/94, wito apT. 308 [JamoBbl HA
MYyCilb BblKapblCTOyBaLUa A3ens nawb!paHbHa nayHamouTsay CynonbHacsLsy.

D. MagcymaBaHbHe | N3PCNaKTbIBbI

Hsarnenssaybl Ha HOBbISI KAHCTLITYLbIVHBIS MANaXdHbHI HAKOHT afKpbiTara, npaspbicTara i parynspHara
ObIANéry 3 Kacbuénami, paarnsHas CbiTyalblsl He Bbirnisigae ratak antbiMicTbldHa. [paacTtayHiki ag pa-
NirinHBbIX CTPYKTYypay ag3Ha4aroupb, wto Tonbki XK. Oanop (J. Delors) 661y Hacampay 3auikayneHbl ¥ cyn-
paubl 3b iMi. AroHbIS HaLWYapKi NpauarHyni aro npawy, agHak He gagani y sie xxagHara HoBara iMnyrnbcy.
diHaHcaBas nagTpbiMKa cTaHaBinacs ycé 0onblu i 6onbll abmexaBaHanm (HagayHa 3bMeHLUbIacs ga
40 000 aypa WwTOPOKY). ¥ CBa Yapry HOBbISI agMiHICTpaLbIiHbIA NaTpabaBaHbHi MycCini BbIKOHBAL|LA.
Hapagybl opraH iHiubisTbiBbl “AdyLa ana yponbl” myciy y 2004 p. srogHa 3 6anbrivickiv npasam crauua
acaupblaubisin®®, Kamicisa nagnicana diHaHcaByto nparpamy Ha 2004 pok 14 kacTpblyHika 2004, ane nep-
LWwas vyacTka rpaHTy bbina atpbiMaHas Tonbki 29 nictanaga®. Y yace adiubliHae kKaH(Ip3aHUbli “OyLubl
ans Qyponbl”, sikas TpaablubliiHa agdbiBaeLLa pa3 Ha rog y nictanagse, 3 npblybiHbl 3bMeHay y Kawmicii
He ObINoO aHi Nakosy, aHi NepaknagHikay, WTo 3Ha4YHa ycKragHina npauy ratae mMikHapogHae cacii. Y
afkas Ha ratkia 3axagpl Kamicii leHapanbHas Acambries Bbipalubinia nikBigaBaub ab’sagHaHbHi. Kaap-
AblHaTapka iHiUbIsATbIBbI, CnH. BiH Béptan (Win Burton), y BbiHikoBal wToragoBaw cnpasasgadsl (2004)
nagcymaBarna, WTo “CTacyHki agbbiBanicst mpakTbi4YHa BbIKITHOYHA SIK agMiHiCTpaublviHbis, HaBaT 3 GOPA
(...) npakTbl4Ha He BbINo ApIAnéry sk Takora”.

3acraeuua cnagssBalla, WTo 3bAyNeHbHe Manax3HbHSA npa Ablanér 3 Kacbuénami He cynagse 3
KaHUOoM Oblanéry, WwTo 661y 60MbLU Li MEeHLU NacbnsaxoBa fa ratara Yacy HanamKaHbl.

38 Kalbusch Marco. Rechtliche Beziehungen zwischen der Katholischen Kirche und der Européischen Union (Dissertation
zur Erlangung des Lizientiats im kanonischen Recht, vorgelegt von Marco Kalbusch, Promotor: Prof. Dr. Rik Torfs, Faculteit
Kerkelijk Recht, Katholieke Universiteit Leuven, 1999).

39 A Soul for Europe. Final Annual Report: Ethics and Spirituality (2004) supra note 32, at 4.

40 Tamcama.
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