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Concerns about involvement of corporations in human rights and labour rights violations can be traced
back through the era of apartheid in Southern Africa, to the use of slave labour by the Nazis during the
Second World War, to the exploitation of workers on colonial plantations and to the movement for the
abolition of slavery in the eighteenth century. Nowadays production conditions at MNEs often include
sweatshop operations in factories producing ready-made garments, sporting goods and electronic equip-
ment'. According to Oxfam exploitation of differences in living standards and employment rights has led
to excesses, which have in turn helped to fuel a protectionist backlash in some developed countries?.

The integrated transnational character of MNEs’ activities resulis in a mismatch between, on one
hand, the managerial and operational reach of the firm and, on the other hand, the jurisdictional reach
of the state which seeks to regulate the MNE. The ineffectiveness of state regulation may lead to the
attempts of a state to extend the operation of its laws outside its territorial jurisdiction, i.e. to apply its
laws extraterritorially. Generally, weak states do not attempt to exercise extraterritorial application of
laws and, on the contrary, are likely to accept extraterritorial appiication of foreign laws as a price to be
paid for foreign aid and investment.

At the same time, developing host states may seek to appiy the so-called “reverse extraterritoriality”
where the laws of the MNE’s home state impose higher standards of regulation than those imposed in
the host country in relation to local subsidiary. The possibiiities for pursuing legal action against MNEs
for human and labour rights violations in their home countries under existing national and international
law appear to be limited, though some cases have already taken place. Typically, actions are brought
by foreign workers or residents of communities harmed by mining, oil or gas extraction, or chemicals
manufacturing.

The main aim and expected result of such litigation against MNEs is compensation for individual work-
ers or for a group of workers. An important question arises with respect to the most appropriate venue
of litigation: whether host country or home country. Suing in the host developing country may have a
number of evident drawbacks such as lack of legal infrastructure, difficult access to court and various
political complications. Suing in the home country depends very much on the national court’s jurisdiction,
and a number of doctrines can be invoked to decide the most appropriate venue: court of defendant’s
domicile; court of country where violation took place; court of country where violation’s consequences
are felt, or “forum non conveniens”.

It is also usual that in this sort of litigation MNEs will also engage in to try and derail a case — this
could involve political lobbying and companies, as was the case with Cape Plc, offering to fund a case
against itself in the local, host country to ensure it was heard in South Africa.

Basically there exist two major contrasting systems of national jurisdiction in the world: one of civil law
countries which prefer rigid rules of jurisdiction; and the system of common law countries, which prefers
flexible rules of jurisdiction. As regards the countries with the common law tradition, they exercise con-
siderable flexibility in practice in applying the rules of international jurisdiction, due to the mechanism of
forum non conveniens.

Before plaintiffs can get into the substantial issues, they are usually faced with the claims of defend-
ant to stay the action on the ground that the action was brought in a wrong forum — in other words that
the country, were the injuries occurred, is the more appropriate place to bring the action. The doctrine
forum non conveniens allows a court to refuse to hear a case where there is some other available legal

1 “Internationally Binding Legislation and Litigation for the Enforcement of Labour Rights”, Report of the seminar
organised by the Clean Clothes Campaign International Legal Working Group and International Restructuring Education
Network Europe (Milheim an der Ruhr, Evangelic Academy, 2002).

2 Oxfam: Globalisation Submission to the Government. White Paper on Globalisation (Oxford, Oxfam, 2000).
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NapcypaBacbub TPaHCHALUbISHANbHbIX KAMMNAHifAY:
napayHasnbHbl aHani3

B SPACHNAY KPbIBOW

Apacnay KpbiBon (Hap. y 1980 r. y M. BbapaHaBiybl) — BbIknagHik katagpbl
MiKHapofHara npbiBaTHara Abl aypanenckara npasa BY, BbikaHay4bl cakpartap na
MiKHapPOAHbIX JavblHEHBHAX Benapyckan acaubiaubli NnpauoyHara npasa. HaBykoBbis
iHTapacbl — npauoyHae npasa, npaea 33, MixxHapodHae raHanéesae npasa. XaTHas
CTapoHKa ayTapa 3 cnachbifikam Ha pa3toMa aacTynHas Ha http:/kryvoi.net

3aknanovaHacbLp LITO Aa NapyLUSHbHAY KapnapaublsiMi MpaBoy Yanaeeka i npaloyHara npasa MoXx-
Ha npacadbilub aj 4Yacoy naycTaHbHA pyxy 3a ckacaBaHbHe pabcrea y XVIII ct., npa3 skcnnéarauplito
HariMiTay Ha KansHiSnbHbIX NASHTaUbIAX, BblkapblCTaHbHe pabckan npaupbl ¥ HaubicLkan HameuvdbiHe
nagyac gpyron cycbBeTHaW BaliHbl aHO Aa Yacoy anapTaigy y [Naygrésan Adpbiubl. CEHbHS ¥ TpaHc-
HaLblsiHaINbHbIX KamMnaHigx na BbITBOpYAaChLi ratoBara ag3eHbHsS, CNapTOBbIX TaBapay i afeKkTpoHHara
abcTansBaHbHA HAP34KA BbIKapbICTOYBALb M3Tak 3BaHbIA “LI3PbIsi CXeMbl”, Kani paboTHIK 3a Manyto
annaty ctBapae Lmart npagykupli'. 3roaHa 3 OkcdhamaM, po3bHila ¥ KblUbLEBBIX CTaHAapTax i npaBax
HarMaHbHS Ha Npaly NpbiBAna Aa 3royXKblBaHbHSAY, SKist, Y CBal0 Yapry, aarykHynics npaTakubIsHiCLKIMi
3axafaMi § HekaTopbIX pa3bBiTbIX KpaiHax?.

AgnadaTky MixkHapoOHbl xapaktap A3erHacbLli THK Bbiknikae HecynaaseHbHe namix, 3 agHaro 6oky,
LWbIPOKIMi KIPOYHBIMI MarybiMacbLsAMi | NapafyKUblMHbIM NaTaHLUbISNaM npaanpbliemcTsa i, 3 gpyrora,
abmexaBaHal topbICObIKLbISA acCODHbIX A3apXxaBay, sikia Hamaratouua parynssaub gsenHacbub THK.
HeadakTblyHackLb A3spKayHara KipaBaHbHS MoXa NpbIBeCbLi Aa cnpobay nawbipbilb A3esHbHE 3aK0-
Hay roTam A3sip>xaBbl 3a g€ MeXbl, TO BOK yKbIBaLib iX 9KCTpaTapbiTapbisnbHa. Cnabbis A3spKaBbl 3Bbl-
YaliHa He 3auikayrneHbls Y TbiM, kKab dpapmagaLs NagobHbl ynnbly. AHbI, HaaaBapoT, NpbIMaoLb 9KCTpa-
TOpbITapbISAnbHbIA 3axafbl iHLWbIX A3APXaBay y akacbLi NnaTbl 3a 3amMexHyo ganamory i iHBaCTbILbli.

Y ToW Xa Yac Tbis KpaiHbl-4OHapbI, LWTO akTblyHa pasbBiBatoLLa, NpblikragaroLb BbICinKi, kab nepancbL;
Ha NpbIHLbIN Tak 3BaHam “3BapoTHan aKkcTpaTapblTapbisnbHackLi”. [9Ta 3gapaeuua, Karni 3aKoHbl KpaiHbl,
Aa3e 6asytouua THK, 6onbl natpabasaneHbisg Aa KaMnaHisy, YbiM MSCLIOBae 3akaHagaycrea Aa ix ginig-
nay. Mar4bimacbLi pacnayaub CyaoBbl Mpauac AaTblyHa MapyLUdHbHA NpaBoy cynpauoyHikay THK abo
npawoyHara npasa y KpaiHax GaszaBaHbHS KaMnaHisy 3Ha4yHa abMexaBaHblsd, ane Takisi pau3gaHThl YKo
BSIAOMbIS. 30onbLuara y cyq 3beapTarouua 3amexHbls paboTHiki abo Xbixapbl MsCLIOBaCbLSY, naysapne-
NbiX af pacnpawoyki KapbiCHbiX BblKanHsy, rasa- i HadTazgabblybl ad0 XiMiyHalk npambiCroBachLi.

AcHoyHasa MaTa i cnagssiBaHbl BbIHIK Takix npauacay cynpaub THK — aTtpbiMaHbHe KamnaHcaubli
acobami abo rpynami paboTHikay. BaxkHbiM cTaella NbiTaHbHE BbibApy KpaiHbl, A3e nponayub cyno-
BblSl CIyXaHbHi. BapbiaHT NpaBsaa3eHbHA cyaa Yy MeHL pasbBiTal KpaiHe Mae Lapar BijaBoYHbIX xibay,
TaKix Ik HefacTaTkoBasi pasbBiTacbLb CyA0Bal iIHOPACTPYKTYpBbI, LisbKKacbkL, 3bBs3aHbIA 3 4OCTyNam Aa
cyaa, Wwmatnikia nanitelvHbIA nepatukoabl. CyaoBbl Npauac y pasbsiTan KpaiHe Y 3HayHan CTyneHi 3ane-
XblUb af topbICAbIKLbIi HaubisHanbHara cyfa. [pbl Bbl3HAYSHbHI Hawnenwara mMecua npaBag3eHbHS
Cy[da MOXHa 3bIXOA3iLb 3b HEKAbKiX BapblHTay: NpaBaBauua Y KpaiHe agkasbHika; na Mecubl, A3e Obino
3bJi3eiCbHeHa 3NaybIHCTBA; Y CyA3e KpaiHbl, sikas naugpnena aj HacTyncTBay 3nadblHHbIX A3eAHbHSAY,
abo “forum non conveniens”.

Yacbuskom THK yBsasBatoLLa ¥ CyAoBbIs Npauackl Takora KwtanTy, kab nybnivyHa pa3sbbiub yce absi-
HaBa4BaHbHI 3 MpbILUArHEHbHEM NaniTbliyHara fobi i BblkapbICTaHEM Misip-KaMMaHiay, Sk, Hanpblknaga,
Toe 6bino ¥ cnpaBe Cape Plc, wTo cnaHcapaBana cygoBae pasbbipanbHiuTea cynpaub camoe csibe,
kab 3absacbneybiub cabe Bagomacblpb y MNaygHésan AdpbiLbl.

Ha CéHbHSALWHI A3eHb, Na cyTHacbLIi, A35pXaBbl CbBETY MOXHAa Nag3saniub Ha A3bBe rpynbl WTO Aa iX
CbICTAMaY HallblHanbHara 3akaHagaycrea: y afHbIX NaHye 3amalaBaHas rpamaassHckae npaea, y iH-
LbIX — CbICTAMa HekaabldikaBaHara arynbHara npasa. [1ns anoLuHix xapakTapHa 3Ha4yHas rHyTKacbLib
y NpblkNagaHbHi HOpMay MixxHapoaHara npasa, A35Kytoubl MaxaHi3amy forum non conveniens.

1 Internationally Binding Legislation and Litigation for the Enforcement of Labour Rights. Report of the seminar organised
by the Clean Clothes Campaign International Legal Working Group and International Restructuring Education Network
Europe. Milheim an der Ruhr, Evangelic Academy, 2002.

2 Oxfam: Globalisation Submission to the Government. White Paper on Globalisation. Oxford, Oxfam, 2000.
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forum “in which the case may be tried more suitably for the interests of all the parties and for the ends
of justice™.

According to Halina Ward* there are several grounds for bringing claims against multinationals in
home, rather than in host countries, the most important of which include substantive differences be-
tween legal systems, the possibility of higher damages awards, and the innovative strategies on the part
of plaintiffs’ lawyers. In addition, the company may no longer have any presence in the country were
effects are felt.

In the common law world the system of attorney fees called “loser pays” whereby the losing party must
pay the legal fees of the winner is widely practiced. On the contrary, in many civil law countries, steep
filing fees must be paid to the court before initiating litigation. It is not unusual for the civil law countries
that legal fees to one's own attorney must be pre-paid. This system has a devastating impact on novel
legal claims, particularly when litigated by plaintiffs with minimal resources. In addition, in most civil legal
systems, civil remedies are purely compensatory, with punitive damages permitted only in a handful of
systems outside of the United States. Therefore the bulk of this litigation has taken place in the U.S. and
the U.K.

1.1. U.S. COURTS

MNEs could, in principle, be directly liable under U.S. law for violations of human rights under the Alien
Tort Claims Act (ATCA)®. The Alien Tort Act was adopted in 1789 as part of the original Judiciary Act.
Originally, it did not make any pronouncements as to legal rights. It stated that “the district Courts shall
have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of
nations or a treaty of the United States”. This statute was inactive for about two centuries.

The most important case brought under ATCA was Filartiga v. Pena—Irala®. However, as a result
the increasing international focus on human rights issues, more cases have recently been filed under
it — e.g., Kadic v. Karadic’, alleging torture, rape and other abuses instigated by Karadic®. These cases
resulted in several decisions that contributed to the interpretation of the meaning and scope of the 1789
Act.

Drawbacks of the ATCA include the need for a state actor, i.e. there has to be a link to government ac-
tion and it is of limited application -- violation of the iaw of nations has to be alleged — meaning torture,
genocide, slavery, forced labour, rape (war crime). The ATCA gives U.S. district courts power to hear
civil claims by foreign citizens for injuries that are caused by actions “in violation of the law of nations or
a treaty of the United States”.

In the Unocal® case it was alleged that Burmese government police forces carried out a program of
violence, torture, rape, forced relocation and forced labour against the Burmese farmers living on the
pipeline route, all with the knowledge and acquiescence of Unocal and Total corporations. Burmese
citizens brought a class action in the U.S. District Court for the Central District of California against Total
and Unocal, as well as the Burmese Government, seeking injunctive, declaratory and compensatory
relief for the alleged international human rights violations perpetrated by defendants in furtherance of
the pipeline project.™®

Unocal Corporation was a member of a joint venture partnership in Burma and, under U.S. law joint
venturers are jointly and severally liable for the wrongful acts of their other partners regardless of whether
that other partner directly committed the act. The lower court held that Unocal should bear that responsi-
bility even though the wrongful acts were committed directly by the military regime of Burma. Other than
the corporate structure issues, this has been the hardest aspect of this type of litigation i.e. getting courts

3  Spiliada Maritime Corporation v. Cansulex Ltd [1987] AC 460.

4 Ward H., Governing Multinationals: the Role of Foreign Direct Liability (Royal Institute of International Affairs, London,
2001).

5 28 U.S.C. &1350 (1994).

6 630 F.2d876 (2nd Cir.1980).

7 70 F.3d 232 (2d Cir.1995).

8 Survey of the relevant case law, see: B. Stephens and M. Ratner, International Human Rights Litigation in U.S. Courts
(1996).

9 Doe v. Unocal. 963 F.Supp. 880 U.S. Dist Ct, C.D.Cal, 25 March 1997, noted in American Journal of International Law
92, 1998 , pp. 309—314.

10 See further details: Pizzurro J., ‘New Peril for Companies Doing Business Overseas; Alien Tort Claims Act Interpreted
Broadly’, New York Law Journal, November 24, 1997.
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Awys ga navaTky npauacy afkasbHiK 3BblbaliHa cnpabye gaBechbli, WTO No3Ba nagagl3eHas Ha
TYIO CY[OBYIO iHCTaHLbIIO, iHLWbIMI CNOBaMi, KpaiHa, A3e ObiNo 3bA3eCbHEHae 3ravbiHCTBA, ECbLib Hal-
fonbl gapayHbiM Mecuam sro pasmsagy. JakTpeliHa forum non conveniens passansie cygy agMoOBiLb
nasblyHiKy ¥ pasrnsgae crnpasbl, Kani iCHye iHLWbl Cy40Bbl OpraH, “A3e cnpasa Moxa ObiLb pasrnegpkaHas
3 6onbLbiv NnéHam ansg aboagyx 6akoy i iHTapacay npaBacynsbass’™.

ranina Yopa* cbubBApaXae, WTO icHye 6onblu NagcTaBay A3ensa Taro, kab pacnavalb Npauac cyn-
paub THK y kpaiHe ix paricTpaupli, YbiM Yy KpaiHe-goHapbl. Bocb camMblsi 3HaUYHbISA 3b iX: FPYHTOYHbIA
a[lpO3bHEHbHI Y CbICTAMax npasa, NAPCMaKTbiBa aTpbiMalb GOMbLUYIO KaMM3HCALbII0 3@ NaHeCeHbIs
cTpaThl i BbIW3KLWbI NpadacisHaniam topeicTay nasblyHika. [a Taro x kamnaHia moxa 6omnbL HA MeLb
npagcTtayHiluTBa y KpaiHe, 3e afgyynics HacTynCTBbl A€ A3eSAHbHAY.

Y KpaiHax arynbHara npaBa CbiCTaMa afBakalKiX y3HarapogkaHbHAY BAAoMasi sIK “crifioyBae TOW,
XTO Mpanrpay”: arynbHanpblHsTan npakTbikan écbLb Toe, WTo OOK, SKi Npanrpay cnpasy, Myciub cnna-
Liub yce cyaoBbIs BblaaTKi mepamMoXubl. Y WMaT AKX KpaiHax, A3e npblHATasa CbiCTamMa rpaMag3sHcKkara
npaBa, abogBa Gaki NaBiHHbI cnavaTKy annadiub 3asyHyto NoLwniHy, kab iHiubisBaLb pasrmsag cnpasbl.
Y Takix kpaiHax agBakaTbl aTpbiMOYBaloLb raHapapbl AW43 Aa nadatky npauacy. CbicToMa He chpbl-
sle naknagaHbHIO HecTaHA4apTHBIX No3Bay, acabniBa kani pacypchl nasblyHika abmexasaHbls. [a ycs-
ro ratara, y 6onbliackLi cbicTamay rpaMagssiHckara npasa, rpamapasiHcKa-npayHbls Cpoaki cyooBam
abapoHbl MarLb BbIKMOYHA KaMMN3HCaLbINHbI XapakTap, a nakapanbHas KamnaHcaubls cTpaTay icHye,
akpamsa 3LA, y acoBHbIx KpaiHax. TakiM YblHaM, inbBiHaA [ONS Npauacay Takora KwranTy npbinagae
Ha 3LWA i Bsanikyto BpbiTaHito.

4.1. Cypbl 3WA

Y npbiHubine, THK nagnagatoubs nag HenacpagHyo KamnataHupsito cygoy 3LUA 3a napywasHbHe npa-
BOY YanaBeka naBoane 3akoHy npa npasanapyLuaHbHi 3amexHikay (Alien Tort Claims Act — ATCA)S.
HanseHbl 3akoH 6bly NpbiHATHI ¥ 1789 1. sk 4acTka 3akoHy ab ceicTame tocTobiubli (Judiciary Act) y aro
nepLuanayaTkoBan pagakubli. Ha To 4yac éH He parynaBay Hopmay cyb’ekTblyHara npasa. Y 3akoHe
ObINo 3aubBepaXkaHa, WTO “akpyroBblsi CyAbl NaBiHHbI MeLb NayHaMoUTBbl Cygoy nepluan iHCTaHLbli
npbl pasmsagse 3bA3erCbHEeHbIX 3aMexHbiMi rpaMaassHamMi AanikTay, WTo napylawub MixHapogHae
3akaHagaycTBa abo MmikHapogHbis gaameBbl 3LUA”. [aThl akT HA A3eiHiYay Ha npausry amanb OBYX
cTaroasbassy.

CambiM BaxHbIM npauacaM na ATCA 6bina cnpaea Qinspmeiea cynpaub lNeHbs-lpana®. Ane 3-3a
fonbLian poni, WTO Y anoLlWHi Yac MiKHapoAHas rpamafskacblb Hadae NblTaHbHSAM NpaBoy Yarnase-
Ka, konbkacbLb npauacay na ATCA y3pacna. MNpblknag Tamy — crnpaea Kadsiy cynpays Kapadsiua’, y
skon Kapapsiy abeiHaBauBaycs y kaTaBaHbHAX, 3rBanTaBaHbHi i iHWbIX 3nadblHcTBax®. [3TbisA cnpaBsbl
CMpbIYbIHINICA Aa NPbIHALBLLS Wspary 3bMAHEHbHAY Y AKT 1789 . | HOBbIX IHTApNPaTaubIay NAYHbIX Aro
yacrak.

Ha xibay ATCA Tpaba agHecbLi HeabxogHacbLpb BbI3HaYbILb KAHKPITHYH adKasHyto A3spxaBy, To 60K
ypag MycCilb MeLb AavblHEHbHE [a NayHara 3nayblHCTBa — MapyLU3HbHS MiKHapoaHara npasa Yy op-
Me KaTaBaHbHSY, reHaubigy, pabcTBa, NpbiMycoBal npaupl, rBanTy (BaicKoOBbIX 3nadvbiHcTBaY). ATCA
Hapgae akpyroebiM cygam 3LUA topbICcabIKLbIKO Ma cripaBax 3aMeXHbIX MasblyHIKOY AaTblYHA WKoAbl, Ha-
HeceHanm A3esHbHAMI, “LITO NapyLliaroub MikHapoaHae npaBa abo mikHapogHyto gamoBy 3LLUA”.

Y cnpaBe FKOHakan® nasblyHiki, 6ipMaHcKis (b3pM3aphbl, LITO XbIfli HA TAPLITOPLIi, Ma KON MyCiy ObiLb
npaknaaseHbl Tpybanpasoa, adiubiiHa absiHaBauini GipmaHCKyto naniupito Y NpaBaa3eHbHi AaTblyHA
iX cnnaHaBaHay naniTblki rBaNTy, KaTaBaHbHAY, NPbIMSAHEHbHI 3axagday na nNpbiIMycOBbIM aACANEeHbH i
npeiMycoBar npaubl. CblbBspopKanacs, LWTo ycé rata Obino caHKkubisHaBaHa kapnapausisMi Unocal i
Total. BipmaHckia papmapbl Nagani rpynasyo No3By Y akpyroBbl cyA wrtaty KanidopHia cynpaub kam-

3  Spiliada Maritime Corporation v. Cansulex Ltd [1987] AC 460.

4 Ward H. Governing Multinationals: the Role of Foreign Direct Liability. London: Royal Institute of International Affairs,
2001.

5 28 U.S.C. & 1350 (1994).

6 630 F.2d 876 (2nd Cir.1980).

7 70 F.3d 232 (2d Cir.1995).

8 Arnag 3HauHbIX cnpaBay npaudaaHTaBara npaea rm.: Stephens B. and Ratner M. International Human Rights Litigation
in U.S. Courts. 1996.

9 Doe v. Unocal. 963 F.Supp. 880 U.S. Dist Ct, C.D.Cal, 25, March, 1997, noted in American Journal of International
Law 92, 1998. C. 309—314.
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to accept this type of joint tortfeasor liability when the company does not directly commit the violations.™
In so holding, it found that the ATCA provides a right of action “as long as plaintiffs ... allege a violation
of specific, universal, and obligatory international norms as part of their claim. However, subsequently
the U.S. District Court awarded a summary judgment to Unocal on the ground that although there was
evidence that Unocal knew about, and benefited from, forced labour on the pipeline project in Burma in
which it was a joint venture partner; it was not directly involved in the alleged abuses. Further on, the
Appeals Court in San Francisco held in June 2003 that awareness could be enough to make Unocal in
part responsible for the crimes. However, this decision is somewhat unusual for the U.S. practice.

A more traditional approach of U.S. courts towards the jurisdiction and liability of MNEs can be illus-
trated by Bhopal case.'? The accidental release of toxic chemicals occurred in a plant owned by Union
Carbide Corporation India Limited, 51 per cent of which was owned by Union Carbide, a U.S. corpo-
ration. As a result of the accident significant damage and suffering was caused to the Union Carbide
employees in India. In the initial Bhopal litigation against Union Carbide the state of India was itself the
plaintiff, on behalf of the victims of Bhopal industrial disaster. The decision of the lower court, affirmed
on appeal, was that the U.S. was not the appropriate legal forum -- in others, forum non conveniens
doctrine has been invoked. The Indian government's attempt to sue Union Carbide in the United States
failed on the grounds that the action should have been brought in India, not the United States.'

The case Wiwa v. Royal Dutch Petroleum Company and Shell Transport and Trading Company PLC™
arose in the context of crisis in the Niger Delta and relates to the violation of human rights of the Ogoni
people. Their opposition both to the then Government of Nigeria and to the oii companies resulted in the
execution of nine members of the Movement for the Survival of the Ogoni People (the '"MOSOP') includ-
ing Ken Saro-Wiwa, the leader of the Movement, and Kpuinen, the leader of the MOSOP's young move-
ment, in 1995, following their conviction for murder by a special military tribunal based upon fabricated
evidence. Before the execution, they were repeatedly arrested, detained and tortured by the Nigerian
Government, only because they led the opposition.

The District Court dismissed the claim on the ground of fcrum non convenience. The reasoning was
based primarily on the fact that although two of the plaintiffs were residents of the United States none of
them was a resident of the Southern District of New York where the case was filed. However, on appeal
the Court held as follows:

1). The New York Investors Relations Office of Appellee Companies subsidiary was an “agent” of the
Appellees for the purposes of New York's personal jurisdiction Statute;

2). The Appellees, through such office, were “doing business” in New York, as required to confer juris-
diction under the Statute;

3). Subjecting the Appellees to personal jurisdiction in New York did not violate the due process
clause;

4). The District Court failed to weigh aii relevant considerations in arriving at its decision on the forum
non conveniens issue.

The holdings of the court in this case are very important, since they elucidated the state of law con-
cerning suits based on the ATCA and eiaborated on the controversial doctrine of forum non conveniens.
The Court of Appeal held, inter alia, that the U.S. interest in pursuing claims for torture under the Alien
Tort Claims Act and the more recent Torture Victim Prevention Act was a significant factor to be taken
into account when determining whether an action brought on such grounds before a U.S. court against
a foreign MNE should be removed to a foreign jurisdiction on the basis that it was a more suitable forum
for the litigation. U.S. courts may dismiss human rights cases on the basis of forum non conveniens,
if another forum is considered more appropriate. In the Wiwa decision, however, the Second Circuit
indicated that the U.S. policy favouring international human rights accountability weighs against such
dismissals, given that such suits cannot be brought as human rights claims in other countries.

In assessing whether dismissal on the grounds of forum non conveniens is appropriate, U.S. courts
engage in a two-step process. The first step is to determine if an adequate alternative forum exists.'

11 Muchlinski P., ‘Human rights and multinationals: is there a problem?’, Inaugural lecture of the same title given by the
author on the occasion of his appointment to the Drapers’ Chair of Law at Queen Mary and Westfield College, University
of London, 14 November 2000.

12 Union Carbide Corporation v. Union of India etc, 634 F. Supp. 842, 848-52 (S.D.N.Y.1986).

13 See generally Muchlinski P., The Bhopal Case: Controlling Ultrahazardous Industrial Activities Undertaken by Foreign
Investors, 50 Modern Law Review, 545 (1987).

14 F.Supp. 2d — (S.D.N.Y. 2002).

15 Gulf Oil Company v. Gilbert, 330 U.S. 501, (1947), pp. 506-507.
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naHisty Unocal i Total i agHa4acoBa cynpaub GipmaHckara ypagy, natpabytoybl 3abapaHiub nagobHbIs
O3esHbHI agkasbHiKa | He ganycbliub iX NayTapaHbHS, a Takcama npbli3HaYbilb KamMnaHcalbIlo 3a na-
pyLIaHbHE aakasbHikam npasoy Yanaseka'.

Kapnapaubis Unocal mena y bBipme ctatyc agHaro 3 napTHapay y CyMeCHbIM TaBapbICTBe, a 3rogHa
3 aM3pbIKaHCKIM 3aKaHagaycTBaM, yCe MapTHIPbl HACYLb afHOMbKaBYyO afkasHacblb 3a npaBanapy-
LU3HBLHI, He3anexHa ag Taro, Ui Mey iHWbI NapTHIp Aa Aro HenacpagHae gadbiHeHbHe. Cya Hikanwawn
iHCTaHUbli NpbI3Hay, wTo Unocal Myciub HecbLi agkasHacbLb, HaBaT HArMeA3s4bl Ha Toe, WTO 3nayblHC-
TBbl ObINi 3bA3€eNCbHEHBIS NpaacTayHikaMi BipmaHckara BanckoBara paxbIMy. LispkkacbUb cnpasay Ta-
Kora KLWTanTy — He Y NbITaHbHSAX KaprnapaTblyHa CTPYKTYpbl, @ MeHaBiTa y TbiM, SIK aBecbLii cyay BiHy
KamnaHii-cafanikBaHTa, npbl TbiM LWTO SiHA HA Mena HenacpsgHara fadvblHEHbHSA [Oa 3bA3eNCbHEHbIX
napyLwaHbHaY'. Cya npbi3Hay, wrto ATCA a3eliHivae, “kani nasblyHIK ... CbLUbBSApOKae, WTo Y Aro crpa-
BE NapyLlaHbl KaHKP3THbIS, YHIB3pCcanbHbIs i abaBA3KOBbIS MiXXHApOA4HbIS HOPMbI”. Y BbIHIKY, TbIM HS
MeHLW, akpyroBbl cyd 3LUA npbiHSAY cyMapHae palusHbHe Ha kapbicblb Unocal. Xaus i icHaBani gokasbl
Taro, wto Unocal Begana npa dakTbl NpbIMycoBan npaubl nagyac npaknagaHoHsa Tpybanpasoay i 6bina
3af3eriHivaHas y npaekue Y skacbLi napTHAapa Abl KapbiCTana 3 ratara, BapabIKT 6bly abymoyneHsl ag-
CyTHacCbLO HenacpagHara AayblHEHbHS KaMnaHii Aa 3bA3eNCbHEHbIX 3ravyblHCTBAY.

MasbHen, y nineHi 2003 r., anansaupbiiHbl cyn CaH-OpaHubicka nactaHasiy, LWTo BeAaHbHSA npa akTbl
napyLuaHbHAY 3aKkaHagaycTBa gacraTtkoa, kab Unocal naHecna 4acTKOBYH afka3HacbLb 3a 3nadblHc-
TBbl. Afne Takoe pallaHbHe HS ECbLib ThINOBbLIM AN aMapblkaHCKal cyaoBan NpakTbIKi.

Bonbw TpaabiubiviHbl Nagbixoq cyaoy 3LUA aa nbiTaHbHSY topbicabikubli i agkasHacbui MHK moxHa
npaintcTpaBalb Ha npblknaase cnpaebl bonan'?. Ha saBogse, sikim Banogana kamnadis Union Carbide
Corporation India Limited (51% akubisily Hanexay amapbikaHckar kapnapaupli Union Carbide), agbeiycs
BbINaAKOBbI BbIKif TAKCbIYHbIX 3N1EM3HTAY. Y BbIHIKY 3Ha4YHasi LWKOAA 34apO0Y'H0 i Cyp’'é3HblA nakyTbl Obii
HaHeCceHbIs IHOBINCKIM CynpauoyHikaM KamnaHii. Y neplibiM cyaoBbIM npauace na cnpase bonan na-
uspnenbiX y BbIHIKY iHOYCTPbISNbHaM kKatacTpodbl ¥ skackLi NasblyHika npagcraynsna cama iHgblickas
assapxaBa. Cyq Hikanwan iHcTaHUbli Bbipatubly, wto 3LLUA He Obini HanexHsIM Mecuam Ans pasrnagy
raTar cnpaebl, To 60K cnpauaeana gaktpbiHa forum non conveniens. Cnpoba iHakbIickara ypagy pacna-
Yaub cygoBbl nepackneq Union Carbide y 3LUA He Gbina nacbnsixoBarn TaMy, LUTO cnpaea Mycina obiLb
pasrmemxaHasa y [Habli, a He ¥ SLLA™.

Cnpaga Bisa cynpaupb Posin Jamu lNamponeym Kamnani 3HO LLIann TpaHcrniapm sHO TpalidbiHe KamnaHi
M1i-On-Ci** nayctana y KaHTaKCbLE Kpbidicy ¥ Aanble paki Hirep. Y cnpaBe pasrnemykaHblsi napyLU3HbHi
npaBoy YanaBeka y AavblHEHbHI [ja npaAcTayHikoy Hapoay AroHi. IX nasbiublsi, cyrnpaubniernasa Ton, WTo
3anmay TarayacHbl ypag Hirepeoli i HagTaBbls KamnaHii, Bblrinacsa y CbMAPOTHLISA NPbICYAbl AN A3eBsLi
npagctayHikoy Pyxy 3a BepksiBaHbHe Hapoay AroHi (PBHA), y Teim niky KeHa Capo-Bisa, nigapa Pyxy,
i KnynHeHa, aki ayonbBay monaaseBylo apradisaubito PBHA, nacbnsa Taro, sk y 1995 r. cnaubisinbHbI
BaMCKOBbI TpbIOyHan, rpyHTYioUbica Ha chabpbikaBaHbIX JOKa3ax, NpbI3Hay ix BiHaBaTbiMi Y 3a601CTBe.
[a BblkaHaHbHA NpbICYAY iX Ma 3aragse Hirepblickara ypaay HeagHapasoBa apbllToyBani, TpeiMani nag
BapTaW i kaTaBani Tomnbki 3a Toe, WUTO siHbI ObIMi Nigapami anasbiubli.

AKpyroBbl cy agMoBiycsa ag pasrnsagy crnpaBbl Ha nagctase forum non convenience. Tnymaybinacs
raTa HaCTYMHbIM YblHAM: HAMea3s4bl Ha Toe, WTO ABa NasblyHiki Obii rpamaassHami 3LUA, HiBoa3iH 3b
iX He Xbly Y MayaHésan Akpyse Hblo-EpKy, Kyabl cnpasa 6bina nagaaseHas Ha pasrnai. AQHak nacbns
ananaubli cyg nactaHasiy HacTynHae:

1) Hbto-Epcki odic na cyssssx 3 iHBacTapami inisnbHali kamnaHii aakasbHika 6bly Aro “areHtam”
cracoyHa Hbto-Epckara CtaTyTy nepcaHasibHam HopbiCabIKLbli;

2) AfkasbHik npa3 cBon odic “B&Yy 6i3HAC”, WTO HeabxoaHa AN NpbI3HAHBHSA A0 OPbICABIKLbBII Na
Crartyue;

3) MapcaHanbHas PbICAbIKLbLIA afkasbHika ¥ Hblo-EpKy He cynsapadbllb HanexHal cynosai npawe-
Aypbl;

10 [atani cnpasbl y Pizzurro J. New Peril for Companies Doing Business Overseas; Alien Tort Claims Act Interpreted
Broadly // New York Law Journal. November 24, 1997.

11 Muchlinski P. Human rights and multinationals: is there a problem?; Inaugural lecture of the same title given by the
author on the occasion of his appointment to the Drapers’ Chair of Law at Queen Mary and Westfield College, University
of London, 14 November 2000.

12 Union Carbide Corporation v. Union of India etc, 634 F. Supp. 842, 848-52 (S.D.N.Y.1986).

13 Muchlinski P. The Bhopal Case: Controlling Ultrahazardous Industrial Activities Undertaken by Foreign Investors // 50
Modern Law Review. 545 (1987).

14 F.Supp. 2d — (S.D.N.Y. 2002).
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The court’s inquiry is focused on the issue whether the defendant is amenable to service of process in
a foreign forum. If not, the case cannot be dismissed under the doctrine of forum of non-conveniens.'® If
an adequate alternative forum exists, the Court must then go on to a second step involving the balanc-
ing of a series of factors involving the private interests of the parties in maintaining the litigation in the
competing fora and any public interest at stake."”

However, some commentators are not happy with the possibility of broad application of ATCA. Accord-
ing to the recent comment of the Economist if Unocal is found liable, many similar cases will follow. New
York’s federal district court has cases pending under the ATCA against Fujutsu, Unisys, Citigroup, Credit
Suisse, IBM, Deutsche Bank ExxonMobil and other corporations. It is further argued that the potential
costs of litigation, if successful, could be devastating for international business, particularly in emerging
markets'®. Alarmed by the growing number of ATCA cases against private companies, both U.S. and
foreign, the International Chamber of Commerce has also appealed to the U.S. authorities to prevent
abuse of the ATS, calling it “an unacceptable extraterritorial extension of U.S. jurisdiction.”"®

Nevertheless in the light of the Unocal and Wiwa litigation, there are some signs that an emergent
direct liability of MNEs may be accepted in the United States, provided, as a general rule, that it can be
shown that the enterprise in question has taken a direct part in the alleged violation of fundamental hu-
man rights. Thus foreign corporations are subject to suit when doing business in the United States, even
if such contacts are a small part of their worldwide operations.

1.2. U.K. COURTS

The U.K. perception of what constitutes proper jurisdiction is somewhat different from the U.S. ap-
proach. An important aim of English procedural law is to ensure that cases are tried in the country in
which they can be most cost effectively. According to the principle developed in Spiliada Maritime Corpo-
ration v. Cansulex Ltd? the defendant can prove that there is another more appropriate forum elsewhere
and that the justice between the parties will be done in that forum.

A remarkable case in this respect is Thor Chemicals Holdings Ltd?' and further developments thereof.
Thor Chemicals cases concern the impacts of the English-based multinational Thor Chemicals Holdings
Ltd, and its South African mercury operations. Initially Thor manufactured mercury-based chemicals in
Margate, England. After a criticism for unhealthy conditions of work, the process has been relocated to
South Africa. At the South African factory precisely the same conditions of work were introduced. Thor
relied upon untrained temporary workers thus attempting to control mercury exposures. It turned out in
1992 that three workers died and many others were poisoned as a result of unhealthy working condi-
tions. Compensation claims were filed in England.

The claimants argued that the English parent company was liable because of it negligent design,
transfer, set-up, operation, supervision and monitoring of an industrially hazardous process. The claim-
ants’ case was based on the suggestion that subsequently, around 1986, the parent company relocated
the reprocessing plant -- including some of the machinery -- to South Africa, establishing a plant in Natal
as a wholly-owned subsidiary. The chairman of the parent company was employed by the South African
subsidiary to design and set up the infrastructure of the new reprocessing plant.

The plaintiffs put forward the argument that the parent company and its Chairman should be held
liable because they were directly responsible for setting up and maintaining factories in South Africa
which they knew or ought to have known would be unsafe for the people who worked in them. The
defendants applied for a stay of these proceedings in favour of litigation in South Africa, which was
dismissed. In total, three separate actions against Thor Chemicals by former workers at a South African
mercury recycling plant were ultimately settled out of court. Two were settled in 1997 and the third was
settled in 2000.

In another case, RTZ?2 the House of Lords decided in 1997 that Edward Connelly, formerly a worker
at the Rossing Uranium Mine in Namibia, a Rio Tinto subsidiary, could sue in England for damages for

16 Piper Aircraft, 454, U.S., pp. 254-255.

17 Gilbert, 330 U.S., supra note 43, pp. 508-509.

18 The Alien Problem // The Economist June 21st 2003, at p. 74.

19 Statement of the ICC’s American Chairman, Richard D. McCormick, available at <www.uscib.org/index.
asp?documentlD=2385> (last visited Dec. 6, 2002).

20 [1987] AC 460.

21 Ngcobo and Others v. Thor Chemicals Holdings Ltd, TLR 10 November 1995.

22 Connelly v. RTZ [1996] 2 WLR 251.
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4) AKpyroBbl cyq, HS 34orey npbiHsALb Aa yBari Yce 3HayHbls gakThl, Kani npbiMay palwaHbHe npa fo-
rum non conveniens.

BapabIKT cyda na ratan cnpaBe cTaeuua BenbMi BaxkHbIM, 60 npasicbHsie nasbiupbllo 3akaHagaycTBa
AatblivHa npayacay na ATCA i KaHKpaTbI3ye CMP3YHy AakTpbiHy forum non conveniens. AnanaubliiHbl
CyA nacTaHaBiy, MiX iHWbIM, WTO iHTapackl 3LLUA na cnpaBax kaTaBaHbHAY 3rogHa 3 3akoHam npa npa-
BanapyLU3HbHI 3aMexHikay i nasbHelLWwbiM 3akoHaM npa HedanyLydHbHE KaTaBaHbHAY axBsipay MycsiLb
OblLb 3HAYHbIM (bakTapam nagyac NpbIHALBLA paLlaHbHA Npa nepagaHbHe cnpasbl Y Cya iHLIAN KpaiHbl
Ak 6onbLlu fapayHae Mecua aro pasrngaay. Cyabl SLUA maroub npaBa aaxiniub cnpasy AaTblyHa napyLus-
HbHS NMpaBoy YanaBeka Ha naacTtase NpbiHLUbINY forum non conveniens, Kani iHWasn cyqoBast iHCTaHLbISA
nagacua cygy 6onblu NpblgaTtHam ans pasrnsaay ratav cnpaebl. AQHak na cnpaee Biga apyrasi BoisiaHas
Cacig cyda nacraHaBina, WTo nanitbivHbl Kypc 3LUA, ckipaBaHbl Ha HenasbbexxHacblpb agKasHachLi 3a
napyLuaHbHe MpaBoy YanaBeka, nepaBakBae MpbIHUbIN forum non conveniens Npbl YMOBE Taro, LUTO
AafseHbl npauac HeMarybiMa pacnadadb Y iHWan KpaiHe MeHaBiTa 9K cyf, na npasax 4YanaBeka.

Y amapbIkaHCKiX cygax npbiMsaHsAeLUa ABYXCTyneHeBas npauagypa Bbi3HaHbHS YXKbITKOYHACLL NPbIH-
ubiny forum non conveniens. lNeplwbiM CTaeuLa Bbi3HaYbILb, Ui iCHye iHWwas, 6onbLl AapayHas cygoBas
iHCTaHUbIA™®. LIsHTpanbHbIM MOMaHTaM TYT NblTaHbHE Mpa NafcyAHacbLb NasblyHika 3amexHamy cy-
AoBaMmy opraHy. Y BbiNafKy HenagcyaHacbLi AakTpbliHa forum non conveniens HeYXbITkoyHasA . Kani x
anbTapHaTblyHbl forum icHye, cya nepaxoasiub Aa ApYron CTyneHi, a MeHaBiTa aLdHKi YCAro KOMMmekey
npbIBaTHLIX | A3APXayHbIX iHTapacay npbl NagkaHbHi pasbbipanbHilTBa Y KOXHbIM 3 anbTapHaTbIYHbIX
Bbinagkay'”.

TbIM HS MEHLL, HEKaTOpbIX CNaubIaicTay Henakoillb MardsiMacblpb LUbIpoKan iHTapnpaTaubli ATCA.
3rogHa 3 anolwHiM aHanizam Yyaconica Economist, cnpasa Unocal moxa cnapaasiup wmat nagobHbix
nossay. Y akpyrosbl cyq wraty Helo-Epk yxo nagaaseHbis nossbl na ATCA cynpaub Fujitsu, Unisys,
Citigroup, Credit Suisse, IBM, Deutsche Bank, ExxonMobil i iHWwbIX kapnapaubisy. CbubBApAXaeLULa,
LUTO TpaHCHaUbIsHaNbHBIM KapnapaubisM narpaxaioub KansicanbHblsi CyAOBbIS BblAaTki, acabnisa Ha
pblHKax KpaiHay, WTo pa3bBiBatouLa’s. MixHapogHas MaHgnésas MNanarta, 3aHenakoeHas pocTam Kosb-
kacbLi no3say na crnpasax ATCA cynpaLb $iK aMapbIKaHCKiX, TaK i 3aMeXHbIX KaMnaHisty, 3bBApHynacs
Aa ynapay 3LUA 3 natpabaBaHbHeM He JanyceLilb 3roykbiBaHbHS ATS i Ha3Bana siro “HenpbiMarnbHanm
3KCTpaTapbiTapbisbHaK 3KCNaHCian opbicablkuybli LA™,

TbiM HA MeHL, 3Baxatodbl Ha cnpasbl FOHakas i Biga, icHye nNayHasi MarybiMacblp Taro, LUTO HOBa-
naycrarnas HenacpagHas agkasHacbLb THK moxa Obiupb yBeaseHas ¥ 3LUA ¥ Thix Bbinagkax, kasni MoXxHa
AaBecblli, LUTO KaMMaHis Mena HenacpafHae JayblHEeHbHE Oa CblbBepa)kaHara napyLaHbHSA 6a3aBbix
npaBoy Yanaseka. TakiM YblHaM, 3aMeXHbIM KapnapaubisM, skig npauyoub y 3LWA, narpaxae cygosbl
nepacbneq, HaBaT Kani ix A3eMHacbUb Y KpaiHe cknagae Mi3apHyo A0S0 Y iX CYCbBETHbIX anapaubisiX.

4.2. Cynbl A6’saipHaHara KapaneycTtBa

Mapbixon Aa cymosan topbicablkubli Y AD'saHaHbiM KapaneycTBe 3HavHa agpo3bHiBaella ag ama-
pbikaHckara. AQHO 3 ranoyHbIX M3Tay aHrernbckara npauacyanbHara npasa cTaeuua 3abecbnsiysaHbHe
Taro, kab crnpasa cnyxanacs y kpaiHe, A3e sie pa3rnsg 6yase Hanbonbl 3aKTbIYHbIM. 3rogHa 3 NpbiH-
ublnam, 3aknaaseHbiM crnpaeai Ceninisda Mapsimaim KapnapaliwH cynpaub KaHcynekc Jlimimad?°,
nagabapoHHbI MOXa JaBecCbLii iCHaBaHbHE iHLWAal cyqoBaw iHCThITYLbII, A3e crnywHeln byase pasrnagalb
cnpaBy i A3e BeparogHacbLib BbIHACEHbHS cnpaBsaaiBara pawaHbHs 6onbLuas.

BbiGiTHaM y raTbimM 3bBSI3Ky cTaelua cnpasa Top Kemikana XondbiHe3 Jlimimad?' i naneviwae sie pasb-
BiLubLE. CnpaBa faTblybilb HACTYNCTBAY A3eMHachbLi aHrenbckan TpaHCcHaLblsiHaneHam kamnatii Thor
Chemicals Holdings Ltd i sie pTyTHbIX anapaublisy y MNaygHésan Adpbiubl. Agnadatky BbITBOpYaChLb
PTYTHbIX XiMmikaTay Obina ckaHuaHTpaBaHas ¥ Mapraue, WwTto ¥ AHrenblivbiHe. Ane Y BbIHIKY KpbITbl-
Ki ¥ 00K nmpagnpblemcTBa 3-3a LUKOAHbBIX YMOBaY MpaLbl BbITBOPYbLl Npauac nepaHeckni y MNMayaHésa-
adopblkaHCKy0 pacnyoniky. YMOBbI npaubl, agHak, 3actanics HA3bMeHHbIMI. KipayHiuTea Thor Harimana

15 Gulf Oil Company v. Gilbert, 330 U.S. 501, (1947). C. 506—507.

16 Piper Aircraft, 454, U.S. C. 254—255.

17 Gilbert, 330 U.S., supra note 43. C. 508—509.

18 The Alien Problem // The Economist. June 21st 2003. C. 74.

19 Statement of the ICC’s American Chairman, Richard D. McCormick, gactynHae Ha <www.uscib.org/index.
asp?documentlD=2385> (last visited Dec. 6, 2002).

20 [1987]AC 460.

21 Ngcobo and Others v. Thor Chemicals Holdings Ltd, TLR 10 November 1995.
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personal injuries. In May 1996 Bingham MR of the Court of Appeal, referring specifically to Article 6 of
the European Convention on Human Rights stated:

“.. Faced with a stark choice between one jurisdiction, albeit not the most appropriate in which there
could in fact by a trial and another jurisdiction, the most appropriate in which there never could, in my
judgement and interests of justice tend to weigh, and weigh strongly in favour of that forum in which the
plaintiff could assert his rights”.

It was further confirmed in the House of Lords that Mr Connelly’s inability, in practice to litigate in Na-
mibia meant that the case should be allowed to proceed in England. In the lead judgement, Lord Goff
stated that?3:

“The question, however, remains whether the plaintiff can establish that substantial justice be done if
the plaintiff has to proceed in the appropriate forum where no financial assistance is available.”

The action later failed on the basis that it had been initiated outside the limitation period allowed by law.

Another remarkable case is Lubbe and Others v. Cape Plc?*, which is about the U.K. based Cape plc
and the 2,000 South African victims of asbestosis, which were affected by long-term unsafe practices in
its wholly-owned subsidiaries in South Africa during the apartheid years from the 1930s to the 1970s. In
1962, the Chief Medical officer of Cape based in London visited London and reported that the conditions
at the mining facility were not safe and dangerous for workers and people living nearby.

In 1997 compensation claims against Cape plc were committed in English High Court on behalf of
workers and residents, who suffered from asbestosis, in particular from asbestos-related cancer of the
lining of the lung. The issue brought before the English court was whether England was the appropriate
forum for the hearing of the cases, in which claimants are alleging that Cape plc. as parent company
owed them a direct duty of care independent of any duty of care owed by its local subsidiary.

The Cape case was heard in England at the request of the South African government. The defendant,
Cape plc, applied to stay the South African claims on forum grounds. in January 1998, following an eight
day hearing spread over six months, their application was granted, but on appeal, the Court of Appeal
reversed this decision. The higher court paid particular empathised the fact that “the alleged breaches
of ... duty of care ... took place in England rather than in South Africa”.

The claimants in Cape also relied on the right of access tc a court and to a fair trial guaranteed by Arti-
cle 6 of the ECHR in their opposition to a stay. Although the House of Lords in Cape considered that the
Convention did not support any conclusion which was not already reached on application of Spiliada?
principles, previous cases suggest that the international obligations of the U.K. should be borne in mind
when courts are invited to make orders which would have the practical effect of preventing claimants
pursuing their rights anywhere.

The court considered that there was no convincing evidence that legal aid would be available in South
Africa to fund this potentially protracted and expensive litigation and that no firm of South African lawyers
with expertise in this field had the means or would undertake the risk of conducting the proceedings on a
contingency fee basis. Therefore it was concluded that the claimants would have no means of obtaining
the professional representation and expert evidence essential for the proper conduct of the cases and
held that, since this would amount in effect to a denial of justice, it was a compelling ground for refusing
to stay the proceedings. The court added that, although the absence of developed procedures for group
actions in South Africa was not compelling on its own (since it involved the type of procedural compari-
son which should be avoided) it reinforced the conclusions reached on the funding issue.

The issue of funding, and in particular, the fact that legal aid and conditional fee arrangements are
relatively freely available in England in comparison to other jurisdictions, was a key consideration for
claimants in this type of litigation. Moreover, as was subsequently recognised by the House of Lords?,
there may also be other arguments based on the Brussels Convention or the European Convention of
Human Rights allowing claimants to take forward cases in England in any event.

The claimants in Cape also referred to 1968 Brussels Convention, to which EU states (including the
U.K.) are signatories. Article 2 of the Brussels Convention provide victims with a right to sue in the
English courts simply because of the defendant's domicile here; this article was applicable to their case
despite the fact that South Africa is not a contracting party to the Convention. Although this question was

23 Connelly v. RTZ [1996] 3 WLR.

24 Lubbe and Others v. Cape Plc. [2000] 4 All ER 268.

25 i.e. that the claimants had not demonstrated that substantial justice would not be done in South Africa, Spiliada
Maritime v. Cansulex Ltd [1987] AC 460.

26 See for details: Muchlinski P., “Corporations in International Litigation: Problems of Jurisdiction and the United Kingdom
Asbestos Case,” Vol. 50(1) International and Comparative Law Quarterly, 2001.
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Hi3kanpadacCiiHbIX YacoBbIx paboTHikay, cnpabyroybl TakiM YblHaM abmexaBaub Ynnbly XiMikaray Ha
3gapoy’e nogsen. Y 1992 r. Tpbl cynpauoyHiki Kapnapaubli namepni, a Basikasg KonbkacbLb atpbiMana
aTPY43HbHI 3-3a LWKOAHbIX YMOBaY npaubl. [latpabaBaHbHe kaMmnaHcaubli Oblio nagagseHae y cyg Al-
renbLUYbIHbI.

MasblyHik CbLbBAPOYKAY, LITO aHrenbCckasi ranayHasi KamnaHia Mycina HecbLi agkasHacbLb 3a Hagban-
Hblsl NpaekTaBaHbHEe, NepaHsiCEHbHE, MaHTax abCcTansBaHbHS, He4ACTATKOBbI HArNsA4 3a apraHisawbliamn
HebsicbneyHan BbiITBOpYackLi. Cnpaea 6aszaBanacs Ha LibBepoKaHbHI, LITO kans 1986 r. ranayHasi kam-
naHis nepaHecna 3aBof na nepanpauoyLbl pTyLi — pa3aM 3 YacTkan abctansaBaHbHa — Yy [aygHéByto
Adpbiky. Tam y ropagse Hatan 6bina ctBopaHa dinis ca 100% kanitanam Thor Chemicals Holdings
Ltd. IHdpacTpykTypy HOBara nayaHéBaadypblkaHCKara 3aBody na nepanpawoyubl pTyui pacnpauasay
CTapLUbIHA NpayreHbHs ranayHon kamnaHii.

[Ma3blyHiK CbUbBAPAKAY, LUTO ranayHasi KamnaHisi i CTaplublHS i€ npayneHbHS MyCALb HeCbLi agKas-
HacbLb 3a 30apaHbHe. Y sikacbli aprymaHTa Obly npbiBeA3eHbl TOW hakT, WTo npagcTayHiki ranayHom
KamnaHii HenacpagHa agkasBari 3a Bblbap abcTansBaHbHs | NagTpbIMaHbHe A3eMHackLi Npaanpbliemc-
TBay y lMaygHésanm Adpbiupl, HAMMea3a4ybl Ha Toe, WTO YcbBedamnani abo mycini ycbBegamnsaub sie
HebscbneyHacbLb AN npauayHikoy. AgkasbHik xagarnHiday ab npbinbiHeHbHI Cnpasbl i NepaHACeHbHi e
y MaygHésyto AdpbIKy, afHak cya aaxiniy xagavHiuTea. Y BbIHiKY, TPbl aCOOHbISI MO3BbI cynpaub Thor
Chemicals ag 6binbix paboTHikay xiMidyHara 3aBogy na nepanpauoyubl pTyLi Obini BbipallaHbls NpbiBar-
Ha, A3bBe — Yy 1997 r., anowHsa —y 2000 r.

Y cnpaBe PT3% lNanata Jlopgay nactanagina y 1997 r., wro 3aBapa Konani (Edward Connelly), Obinbl
cynpauoyHik Rossing Uranium Mine (Hami0ist), cinii kamnarii Rio Tinto, mey npaBa Ha pasrmsg cBaémn
crpaBbl AaTblYHa KaMMaHcalbli 3a NapcaHanbHyo abpasy ¥ cyase AHrenbluYbiHbL. Y TpayHi 1996 r. Bing-
ham MR anansubiiHara cyga 3asBiy ca cnacbifikanm Ha QypanerncKyto KaHB3HLbIK Na nNpaBax vanaBeka:

“... nanepapg Bbibapam namix agHon cyaoBan iHCTaHUbISN, JapMa LUTO HA caman JapayHain, ane Ta-
KOW, Ai3e MOXa MeLb MecLa 6eccTapoHbHI pa3rnsf crnpasbl, i APyron, A3e Taki npauac HemarybiMbl, Ha
MOW nornsa, iHTapackl NpaBacya3bAasst besymoyHa BbiMararolb pasrnsgaub no3sy Tam, A3e nasblyHIK
Mae mMardbimMacblb CbLbBEPASiLb CBae npasbl”.

MasbHen y Manaue Jlopgay 6bino nawbBepa)XaHa, WTO HeMardybiMacbLb abapoHbl CBaix iHTapacay
cnagapom KoHani ¥ Hamibii Hagsansana sro npaBam 3bBApTauua y aHrenbcki cya. Ba ycTynHelm crnose
Jlopa Nodd 3asBiy?:

“TbIM HS MeHLL, 3acTaelLa HeBAAOMbIM, Ui Oya3e nasblyHiKy rapaHTaBaHa cnpaBsiiBae pallsHbHe Y
cyase, A3e HemarvbiMa Hisikas oopma diHaHcaBaw ganamori”.

['aTast No3Ba, TbiM HA MEHLL, He Bbifia NPbIHATaA Aa pa3rnagy npas HenaknagaHbHe sie ¥ TOpMiH, npa-
ayrnegkaHbl 3aKoHaMm.

Awys agHbIM BIGITHEIM NpbikiiaZam cTaeuua cnpasa J1i0663 i IHwbis cynpaus Kedn M1i-On-Ci4, aa-
KasbHikaM na sikow BbicTynana bpbiTaHckas kamnaHia Cape plc. MNaugapnensim 6okam — 2000 msacLo-
BbIX paboTHikay waxTay na eelTBopyachLi acbacTy y MNayaHéBaadpbikaHckar pacnyoniubl, sikis Lankam
Hanexani Cape Plc. '3Tbig nioasi ctanica axespami goyran npabl y HeOSCbNeYHbIX yMOBaxX Ha BbITBOP-
yacbLi acbacTy Ha npausry anaptaigy — 3 1930-x na 1970-4a ragbl. Y 1962 r., nagyac HaBeABaHbHS
JIéHOaHy, ranoyHbl M3AbILbIHCKI 9KCMAPT KamnaHii naBegamiy, WTo YMOBbI Npalbl Ha nayaHéBaadpbl-
KaHCKiX LaxTax Hecbni HeBsicbneky Ans camix paboTHikay i TbiX, XTO Xbly nobady 3b imi.

Y 1997 r. y Bbiwanwbl cyg AHrenblUYbiHbl ObiNi Nagaa3eHbis No3Bbl ab KamnaHcalbli WKoAbl ag, iMs
npavayHikoy LiaxTay i HaBakOMnbHbIX XbIXapoy, SKig naudpneni ag acbacTy, y npbiBaTHaCbLi, aa BbIKMika-
Hara acbactam paky BbICbLinki Nérkix. [layctana neitaHbHe Npa abrpyHTaBaHackLb pasrnsagy cnpasay y
aHrenbckiMm cyase. MNasblyHiki cbLbBapakani, Wwto Cape plc, Sk ranayHasa kamnaHis, Mycina rapaHTaBaLb
iM BsicbneyHbIs YMOBbI MpaLbl acobHa af, ycansikix rapaHTbisty 3 6oKy ix mscuoBai disii.

CnpaBa Cape 6bina yHeceHas y aHrenbcki cyq na natpabaBaHbHi naygHéBaadpblkaHcKkara ypaay.
AgkasbHik, Cape plc, nacnpabaBay crbiHiLb NpaLac, rpyHTYOYbICS Ha AakTpbiHe forum non conveniens.
Y ctyaseHi 1998 r., nacbns BaCbMiA3EHHbIX CITyXaHbHSY, LUTO PacbUSArHynica Ha LWacbUb Mecsauay, cya
naragsiycs 3 nasbiuplsii KamnaHii. Ane gag3eHae pallsHbHe OblIo ckacaBaHae anarnsubIiHbIM CY4OM.
Cyq BbllWaNLIAe iHCTaHUpbli acabniBa nagkpackrliy TOM dakT, WTOo “3ragaHbls NapyLUSHbHI ... abaBA3Ky
naaTpbiMniBaLb 6scbreky ... Obini 3pA3ecbHeHbIS Y AHrenbLuYbiHe, a He ¥ MNayaHésan Adpbiubl”.

MasblyHiki Na cnpaBe Cape y npouiBary aprymMaHTy npa nepaHsceHbHe CrpaBsbl Y iHLY0 iHCTaHLUbIO
ananseani Aa npasa Ha JOCTYN fa cyaa i cnpaBsaaniBbl pasrnsas cBaéi cnpasbl, rapaHTaBaHan ApT. 6

22 Connelly v. RTZ [1996] 2 WLR 251.
23 Connelly v. RTZ [1996] 3 WLR.
24 Lubbe and Others v. Cape Plc. [2000] 4 All ER 268.
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not considered fully in Cape case, the House of Lords acknowledged that the answer was not clear and
would require a ruling from the European Court of Justice.

In fact, since Cape was heard in the House of Lords, the European Court of Justice has handed down
its judgment in Group Josi Reinsurance Company SA v Universal General Insurance Company?’, where
a Canadian claimant had sued a company domiciled in Belgium in the French courts. The European
Court of Justice ruled that, as a general rule, the state of a claimant's domicile is not relevant for the pur-
pose of applying the rules of jurisdiction laid down by the Convention, since they are, in principle, solely
dependent on the defendant's domicile being in a contracting state. Therefore the Brussels Convention
may apply to a dispute between a defendant domiciled in a contracting state and a claimant domiciled
in a non-member country.

Article 2 of the 1986 Brussels Convention, to which the United Kingdom is a party, stipulates that a
defendant is to be sued in domicile. Unlike in the rest of Europe, the U.K. courts have power to decline
jurisdiction. In Harrods (Buenos Aires) Ltd?® the Court of Appeal held that the court retained jurisdiction
to stay where the alternative forum was in a non-contracting state, notwithstanding the mandatory lan-
guage of Article 2.

The decision in Cape seems likely to encourage other potential claimants and their lawyers to com-
mence proceedings in the English courts against U.K.-based parent companies. it is interesting that the
House of Lords mentioned that considerations of public interest (such as the need to avoid a flood of
foreign claims, or the interest in having foreign disputes decided where they arise) should not affect a
court's decision as to where a case ought to be tried. They accordingly rejected the opportunity to follow
the approach of U.S. courts on this issue, as exemplified in the discussed above Bhopal cases where it
was decided that the cases should most appropriately be heard in India.

It may be reasonable to accept the argument of Richard Meeran, acted as a solicitor for claimants in
Cape and a number of other cases that general principles of negligence should apply so that in certain
circumstances a duty of care should exist. Save that one is dealing with “processes” rather than “prod-
ucts” an analogues duty to that owed to a manufacturer to consumers for its defective products should
be imposed (“process” liability). Indeed, the proximity of an MNE is closer than that of a manufacturer
to consumer of its products. Another approach he offers is tc view an MNE as a single entity, i.e. as an
enterprise. Insofar as injuries are result of negligence in respect of any parent company functions, than
the parent should be liable.

1.3. CONTINENTAL EUROPEAN COURTS

In civil law countries of Continental Eurcpe rigid rules of jurisdiction are preferred. Once the court has
ascertained that it has jurisdiction under the applicable rules of international jurisdiction, it has neither
the right nor the power to decline jurisdiction, for whatever reason. The advantage of this system is, of
course, the high degree of certainty offered to the litigants, and its virtually total predictability. Its disad-
vantage is well known: the rules of jurisdiction are framed in an abstract sense, in the hope that they will
fit the largest number possible of actuai cases, but without any potential adaptation a posteriori to the
concrete case of which the judge is seized; adaptation which may exceptionally be rendered necessary
by the too abstract nature of the rule. The systems based on this tradition have developed a rule of sub-
stitution, in order to offset the most flagrant types of injustices which would result from a negative conflict
of jurisdictions?. To avoid a possible denial of justice, the court must rule that it has jurisdiction if no other
court is competent or cannot be effectively seized of the case and if there is no other criterion on which
to base its jurisdiction in the case concerned. This rule is accepted as a ground of indirect jurisdiction in
the Inter-American Convention on Jurisdiction®.

Many civil law systems also recognize additional grounds of jurisdiction, unusual for a common law.
For example, several countries permit suit against an individual whose property is present in the locale
— a rule known dismissively as the “Swedish umbrella rule” — that is, don’t leave your umbrella in
Sweden, or you may find yourself subject to suit in Swedish courts for any and all claims®'. Similarly,

27 Judgment dated 13 July 2000 (case c-412/98).

28 [1991] 3 All ER 334.

29 International Jurisdiction and Foreign Judgments in Civil and Commercial Matters -- Preliminary Document No 7 of
April, (The Hague, Permanent Bureau of the Hague Conference on Private International Law, 1997).

30 note supra.

31 Smit H., Common and Civil Law Rules of In Personam Adjudicatory Authority: An Analysis of Underlying Policies, 21
International & Comparative Law Quarterly 335, 335 (1972).
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Oypanevickar KaHBaHLUEIi Ma npaBax YanaBeka. Harnmeasaysl Ha Toe, wto [Manata Jlopgay na cnpa-
Be Kelin npbinwsa ga BbICHOBbI, WTO KaHB3HUbIA HE Jadae Hivora HoBara ga npblHUbINay, NpbIHATbIX
3rogHa ca cnpaBait Cbninisida®s, MiHynbls Npauackl CbBeaYalb npa Toe, WTo Tpaba 3Baxalb Ha MiXkHa-
poaHbis abaessanbHiuTBbl AG’saHaHara KapaneycTtea npbl NpbiHALBLI paLI3HbHAY, SKis He 4a3BOMNsALUb
nasblyHikam abapaHiub cBae iHTapachbl Y iHLWbIM MeCLbI.

Cya naniybly, WTO He 6bINo AaknagHbIX Aokasay Taro, Wwro Y [NayaHésan AdpbliLbl NasblyHiki aTpbiMatoLb
pacTtaTkoBae hiHaHCaBaHbHe i HeabxodHYH0 NpayHyo Aanamory Ans BaA3eHbHS npausrnara i HaTaHHara
npawacy i WTo aHiBogHas npayHasi pipma MayaHésanm Adpbiki, ikas Mae JocbBen Y ratav chapsbl, Hs Mae
MarybIMachbLj y3siLLa 3a crnpaBy Ha yMoOBaXx, Kani y3HarapokaHbHe 3anexblilb aj 3bIxo4y crpasbl. Tamy
cyn3bA3i NpbIAWi Aa BbICHOBI, LUTO MasblyHiki Oyayub nasdayneHbis MardbiMackLi Meub npadaciiHae
npagcrayHiLTea Y cyase i aTpbiMaLb 3KCNIpPTHbISA Aaka3arnbHILTBbI, XbiLbLEBa HeabXoaHbIA A5l HanexHa-
ra Ba3eHbH4 iX cripaBbl. [PYHTYOYbLICA Ha [3ThIM, CyA Nanivybly — TOn gakT, LWTO NPbIMAHEHbHE MPbIHLbINY
forum non conveniens Gyn3e payHa3HadHa agMoBe Y cyaoBal abapoHe, écblb 4acTaTKOBLIM anpayaaHb-
HEeM aZIMOBbI ¥ NEpPaHsICEHbHI Mecua cyaoBara pasbbipanbHiuTea. Cya Aagay — HArmeassybl Ha Toe, LWTO
agcyTHacbLpb yMOBay Anst pasrnsay rpynasbix no3say y MNMaygHésan AdpbliLbl K Takasd He cTaeuua ranoy-
Haw npbldbiHaK agMOBbI (Taki Nagbixod Hace ¥ cabe HenaxagaHae napayHaHbHe Cy[oBbIX Mpauagypay
PO3HbIX KpaiHay), sHa NagMaLoyBae BbICHOBbI, 3p0brieHbls Ha najcTase piHaHCaBaHbHA npaLacy.

Mpabnema cbiHaHCaBaHbHSA i, y NpbIBAaTHACHL, TON (aKT, WTC Y BpbiTaHii MOXXHa agHOCHa nérka (y na-
payHaHbHi 3b iHLWbIMI KpaiHami) aTpbiMaLb NpayHyto Aanamory i famoBsilla Ha HeabxogHbls YMOBEI ari-
natbl agBakaLKix nacnyray, cranica knoyasbiMi JoBaZAaMi nasklyHika y raTeiM npauace. bonbl 3a Toe,
Manata Jlopaay?® nasbHen npbidHana, wTo bpycanbckasa KakeaHubis abo Qypanenckaa KaHBaHLUbIA Na
npaBax Yyanaeeka Jaroub NagcTaBbl ANS NaknagaHbHs ¥ OpbITaHCKis cyabl NMoObix NO3Bay.

MasbiyHiki Na cnpase Keln anansBani ga bpycenbckan KaneaHubli 1968 r., magnicaHan kpaiHami
OypasbBasy (y TeiM Miky | BpbiTanian). ApT. 2 Bpycansckan KaHBaHLbli Haa3snse axespy npaBam 3bBsp-
Tauua y aHrenbcKis CyAbl TOMbKi Tamy, LUTO MasblyHiK XbiBe ¥ AHrenbluybiHe. [afseHsl apToikyn Obly y
pasrnsagaHbiM BbINagky NpbIMEHEHbl, HAMMeA3aYL! Ha Toe, WwTo MayaHéBas Adpbika He nagnicana Kan-
B3HLbIIO. ['3Tae NbiTaHbHe He ObINo fa kaHua pasrnedkaHa Y cnpase Kedn, i Manata INlopgay npeisHana,
LUTO aJKa3 Ha fAro 3actaeuua HAACHbIM, a TaMy cripaBa BbiMarae paluaHbHA Jypanenckara Cyaa.

Macbns Taro, sik cnpaea Kedn cnyxanaca Y MNManaue lNopaay, Qypanericki cyn BolHEC CBOV B3PALIKT
na cnpase pyn [Jxxoci PaliHwpaH3 kamitsHi Oc-Ol cynpaub FOHigépcan [xxaHapan IHwypaH3 KamnaHi?
A3e KaHaA3Ki NasblyHIiK 3bBAPHYYCS Y (hpaHLyCKi Cyf ca ckapran Ha KaMnaHito, 3aparicTpaBaHyto y banb-
rii. Oypanewcki Cyq nactaHaiy, WTO A5t NpblKNagaHbHsS Npaeinay KaHBaHLbIi HA Mae 3HaUY3HbHS, SKYHO
KpaiHy npagcrtaynsae nasblyHik, 60 Yc& 3anexbilub ag Taro, Ui nagnicana KaHBaHUbIWO KpaiHa agkasbHi-
ka. Tamy Bpycanbckas KaHBaHUbIS YKbITKOYHas Y BblNagkax, kani agkasbHik npaacraynse Kpaiy, WTo
npbiHAna KaHBaHUbI0, @ NasblyHIK -— A3ApXKaBy, Skag He cTaelua sie YyarnbLom.

ApT. 2 Bpycanbckan KaxsaHubii (nagnicaHan A6’agHaHbiM Kapaneyctesam) 3amaLoyBae, LUTO npaLac
naBiHeH icbLi ¥ cya3e kpaiHbi aaKa3sbHika. Y agpo3bHeHbHE af iHLWbIX 3ypaneickix KpaiHay, OpbiTaHCKiM
cydam HajanseHae npaBa agMoBilb Y pa3rngase cnpasbl. Y cnpase Xappad3 (bysHac Adpac) Jlimi-
ma0?® anansAubINHbI CYZ Bblpallbly, LWTO Takoe MpaBa Hacampay 3Haxo4siuua Y opbicabiKubli OpbiTaHc-
Kara cyga, HArmeassiybi Ha iMnapatblyHbl TOH ApT. 2. [NaTpabaBaHbHeM 4118 raTara ctaeuua icHaBaHbHe
y KpaiHe, sikas He nagnicana KaHBaHUbIO, ansTapHaTblyHan cygoBai iHCTaHLbli.

Mapgaeuua, WTO pawaHbHe cyda na cnpase Kelin NaglwTypxHe iHWbIX NaTAHUbBINHBIX Na3blyHIKOY i ix
a[iBakaTtay pacnavaub npauadcbl Cynpalb aHrenbCKix kKaMmnaHisy, Wro Maroub Qinii 3a MSXXon, MeHaBi-
Ta y AHrenbludbiHe. Llikasa, wto Manata Jlopgay npagnicana, kab rpamaaskis iHTapackl (Hanpbiknag,
Hamep nasbberHyLpb xBani 3amMmexHbIX no3say abo 3auikayneHacblpb Y TbiM, Kab 3aMexHbIst CNPaYKi Bbl-
paLuanics na MecLbl iXx naycTaHbHS) He nNpbIManics fa yBari cygami nagyac pasrmsagy nbiTaHbHS, A3e
MyCiUp icbLi npauac. TbiM caMbiM SiHbI HE NanLwni WNsxaM amapblkaHCKiX cypoy, nobpa agntocrpasa-
HbIM BbIl33ragaHan cnpasai bonar, A3e GbiNo BbipallaHa NakiHyLb Cnpasy iHObIACKaMY Cy4y.

Marubima, Pelvapa MaepaH (Richard Meeran, agakar, siki abapaHsay iHTapacbl NasblyHIKOY Yy cnpa-
Be Kelin i Konbkix iHWbIX Npayacax) i Mae paublto, Kari Kaxa, WTo 3a 6asaBbia npasiBbl HAAbaMHacbL
MyCilub Yy NM3yHbIX BbiMagKax iCHaBaub adkasHacblb 3rogHa 3 NpblHUbINAM “‘gaTpbiMaHbHA GAcbreki’.

25 To 60k nasblyHik He AaBeéy, wTo y MayaHéBan AMaphbILbl HEMardybiMa Aamardbicsi npaBacynsbss, Spiliada Maritime v.
Cansulex Ltd [1987] AC 460.

26 Muchlinski P. Corporations in International Litigation: Problems of Jurisdiction and the United Kingdom Asbestos
Case. Vol. 50(1) // International and Comparative Law Quarterly. 2001.

27 PawsHHe, BblHeceHae 13 nineHs 2000 r. (case c-412/98).

28 [1991] 3 All ER 334.
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French citizens may bring suit in French courts for any claim, against any defendant. Articles 14 and 15
of the French Civil Code assert French jurisdiction over any suit brought by a French national or brought
against a French national.

As far as MNESs' liability is concerned it is difficult to find an example of successful litigation in Conti-
nental Europe because of the barriers to access the courts discussed above.

Conclusion

The key obstacle to MNE liability is access to justice. Significant differences in access to justice
mean that companies will often push to have cases heard locally in the host country where compensa-
tion levels may be very low or where there may be very limited or no public funding available to fund a
case. There are evident difficulties that face victims in bringing suits based on labour and human rights
abuses. They often cannot come back to the country where the abuses took place without endangering
themselves, and courts of other countries are not willing to consider such suits, which are time consum-
ing, burdensome, and difficult to administer.

The principle of forum non conveniens is applied by the courts of the U.S., U.K., and other common
law countries to provide a means for declining jurisdiction. The doctrine of forum non convenience can
cause significant difficulties for the success of litigation against multinationals. The Brussels Convention
on Jurisdiction and Enforcement of Judgements in Civil and Commercial Matiters establishes a general
rule that defendants can be sued in the courts of the EU member states where they are domiciled. How-
ever, English courts decided not to apply this principle, when there is alternative court in non-EU state.
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Harnenssaybl Ha Toe, WITO BAA3eLLUa nNpa “npauackl’, a He “npagykTel”, y nagobHbIx cnpaBax HeabxogHa
yBeCbLi agkasHacblb, aHamnArivyHyo TON, SIKyH0 Hsice BbITBOpLIA Nepaz CnaXblyLOM 3a HAsIkacHbl TaBap
(raTak 3BaHas agkasHacbLb 3a “npauac”). Hacampay, THK cTaeuua Gnixkanwan ga cnaxbslyua, YbliM Bbi-
TBOpLUa nayHara TaBapy. IHwas npanaHoBa Pbivapaa MaepaHa — pasrnggaub THK sk agsiHbl apraHiam,
To 60K Sk NpagnpblemcTBa. [akynb WKoaa, HaHeceHas Y BbIHIKy HaAbanHacbkLi 3 6oKy npagcTayHikoy
ranayHom kamnadii, 4aTynb gHa (ranayHas kKamnaHis) i Myciupb HecbLi agkasHacbLb.

4.3. Cyabl KaHTbIH3HTaNbHan Jyponbl

Y cbicTame rpamajssiHckara npaBa KpaiHay KaHTbIH3HTarnbHan Qyponbl CyAoBas pbICAbIKLbIS Mae
AaknagHa akpacbfieHbls Mexbl. Kani cya Bbi3Haubly, LWTO MiXKHAPOAHbIA MpaBifbl HpbICabIKLbli 4a3-
BanswLUb SIMy pasrnsgaub crpasy, €H y MobbiM Bbinagky abaBs3aHbl MpbIHALL MO3BY Aa pasrnsgy.
BigaBoyHa, LWITO NepaBara Takowm CbICTAMbl — Yy rapaHTbIIX OS89 NasblyHika i npakTblyHa abcantoTHam
npagkasanbHacbLi. Hegaxon sie Takcama Ha naBepxHi: NpaBinbl pbICObIKLbII MatoLub HakabCcTpakTHeN-
Wbl Xxapaktap. Pobiyya rata anga taro, kab sHbl ObiNi NpbiknaganbHbisg Aa Sk Mara 6onbluanm konbkacbLi
crpaBsay, He 3BaXkaloybl Ha MarybiMbls acabniBacbLi paanbHbIX Npauacay, 3b SKiMi ¥ XKblLbLi CyTblKael-
La cyasbass. A BblkMOYHA abCcTpakTHbI XxapakTap npasinay gk pas i BoiMarae ix agantaupli Y KOXHbIM
acobHbIM BbINagky. Y CbiICTaMax Takora KWwTanTy BbinpalaBaHae fpasina cyOocTbITyLbli, skoe Aa3Barnse
nasbberHyupb HanbonbLL ICKpaBbiX NpbIKNagay HecnpaBaa liBachkL, LUTO Y3bHiKae 3-3a 43CTPYKTblyHara
KaHNIKTY topbiCcAbIKLbIAY?. [Ins Taro, kab nasbberHyLib MardbIimMbIX BbiNagkay agMoBhbl ¥ npaBacyn3b-
A3i, cyn naBiHEH abBecbLiLb, LUTO éH Mae HeabXxoAHYK opbICAbIKUbIN. [1pbl F3TbIM EH MYCillb CbLibBEP-
A3ilb, WTO HIBOAS3IH iHWbI Cy HA €CbLb KAMMNATIHTHAM iHCTaHUbIAN ANA pa3rnsay Aag3eHan cnpasbl i
HAIMa aHisikix nagcTaBay Ans Taro, kab pasrnsgaub sie y iHWbIX cygax. ['aTae npasina 3aubBepa)xaHae y
sIKacbLli aCHOBbI YCKOCHaW topblcapblKUbli ¥ IHTap-AMapblkaHcka KaHBaHUbli ab KOpbicabIKLbIiC.

Y wmaT gKix cbiCTaMax rpamafasiHckara npaBa pacnayclokaHblsi Takcama AafdaTKoBbls NaacTaBbl
ONS pbICAbIKLbII, HEXapaKTapHbIA ANg aryfsHara npasa. Hanpblknag, HekaTopbls kKpaiHbl Aa3BansoLlb
Cy[oBbI Nepacbkreq acobay, skis MarLb Tam CBaio MaémacbLb. [[9Tbl NpbIHLEIN HedbapmanbHa HasbiBa-
toup “lNpaginam weag3kara napacoHa’, WTo a3Havyae — He nakiganue csor napacoH y LLBsaukli, 60 cyn-
paupb Bac Moxa OblLb 3aBef3eHa crnpasa na niodon no3bee®!. NMagobHbiM YbiHaM rpaMmaassiie ®paHubli
MatoLb NpaBa 3bBsApTauLa y dpaHLyckis cyabl 3b Nobon no3san cynpaupb rpamagasiHiHa skow 3ayrogHa
KpaiHbl. ApTbikynbl 14 i 15 MpamagasaHckara Kogakcy ®paHubli 3aubBapaXKatoLb pbiCabIKUbIK dhpaH-
LLYCKiX Cydooy Haf ycCiMmi cnpaBaMi, pacnadaTbIMi K cynpaub, Tak i caMiMi dppaHLycKiMi rpamagsaHami.

LWto mateiubiub nagcygoBacsli THK, Ushkka 3HalcbLi Npblknagbl nacbnsixoBara npauacy Takora
KWTanTy ¥ KaHTbIHAHTanbHaw Jypone. ManoyHasa npblubiHa — BbIW3a3HavYaHbls Cy4oBbIs Gap’epsl.

3akn4Y3HbHe

lanoyHas npawwkoga nagcygosackLi THK — abmexaBaHbl 4OCTyN Aa npaBacya3bAass. 3Ha4YHbIA agpo3b-
HeHbHI Y raTan cdapb! NpaBaKyoLb KaMnaHii gabiealla pasrnsay noseay y MscLOBbIX cyaax criabapasb-
BiTbIX KpaiHay, 43e NaTaHLbINHLI NaMep KamnaHcaubli 0yase BenbMi Manbl adbo nasblyHik Oyase agyyBaub
Hefaxon rpowan ansa npauary npauacy. MNMauapnensis na cnpaeBax NapyLUdHbHA NpaLoyHbIX NpaBoy abo
npaBoy Yanaseka agyyBatoub BiJaBOYHbIS LsKKacbkLi. AHbI YacTa HA MOryLb NaBspHyuLUa y KpaiHy, A3e
Obini 3p43eNCbHEHbISI NapPYLU3HLHI 3aKOHY 3-3a HebsAcbneki cBanmy XbiUbLo. [1pbl raTbIM CyAbl iHLLbIX
KpaiHay He apatoub pa3rnsgaub ix cnpasbl, 60 Tbis goyra UarHyuua, ix ushxka BecbLi i BbIHOCILb na ix
npbicya.

MpbiHUBIN forum non conveniens npbiMsaHsiella cydami 3LWA, Banikan BpbitaHii i iHWbIMI KpaiHami
aryrbHara npasa sik cCpofjak anparacTaBaHbHs pbICAbIKLbI Cyaa. EH 3HauHa ycknaaHse BaaseHbHe npa-
Li3Ccy cynpaupb TpaHCHaUbIsiHanbHbIX KamnaHisy. bpycanbckasa KanBaHUbIA ab FOpbicapbIKUbli | BBIHACEHbHI
paLwaHbHAY na MNpamaassHckKix | raHANEBbLIX cnpaBax 3amaloyBae aryribHae npasina, WTo crpaBbl NaBiH-
Hbl criyxauua y cygax kpaiHay agkasHara 60Ky. AgHak cyabl AHrernbLUYbIHbI Bbipallbifli HEe Mpbiknagalb
AaA3eHbl NPbIHLBIMN, Kari na-3a Mexxami JypasbBa3y iCHye anbTapHaTblyHas cygoBas iHCTaHLUbIS.
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