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Editorial Preface

The article of the German author Karin Linhart opens a series of articles on the acute issues of legalis-
ing phenomena attendant on the whole history of humankind, though still remaining highly contentious
(such as legalising abortions, same-sex marriages, euthanasia, prostitution, pornography, the ban on
capital punishment, the problem area of humanising penitentiary systems etc.). The goal pursued is by
no means to foster our values. Along with the people of liberal outlook, there are those among the stuff
of our Journal who support conservative values. Nevertheless, we believe that the situation when an
alternative viewpoint on such phenomena is nowhere to find, while television, radio, state-owned press,
educational system etc. impose a single vision of the abovementicned problems, an alternative way of
resolving them is in high demand. It is exactly the demonstration of legal mechanism of regulating
same-sex relations that the first article deals with. The author presents two different models with respect
to the issue: that utilized in Germany and the American one. There was no “positive-negative” scale of
assessing homosexual relations in ancient times, neither in the Western, nor in the Eastern societies.
The first to taboo the issue was Jewish-Christian tradition. It is possible to view the ban on homosexu-
ality in several different ways, but one cannot overlook the fact that it has been crippling both people’s
fortunes and their psyche for a long time. Moreover, the ban has often maimed or taken away the lives
of immense number of people, whose share in the society has always been relatively stable.

A. Introduction

Socrates, Oscar Wilde, Klaus Mann and many other men in history had one thing in common: they
loved me'. Some of them were lucky and could live a peaceful life regardless, since they either had the
respective social standing or lived in societies where homosexuality was at least tolerated. Most others
in history, however, were in a rather unfortunate position. To be gay was to be criminal. A conviction for
homosexual conduct resulted in years in prison or worse: even today the death penalty can be imposed
upon homosexuals in countries where the Shari’a, the Islamic Criminal Code, is interpreted and applied
in a strict and conservative way?.

Penalization, however, is only the tip of the iceberg. Underlying are millennia of social discrimination
and harassment. As far as historians are able to trace, homosexuals, in particular gay men, seem to
have been continuously discriminated against®. Homosexuality was considered contrary to human na-
ture, abnormal, and at best pathological. The penalization of homosexuality on the one hand reflects
the respective society’s attitude. On the other hand it constitutes the barrier for an overdue change in
the minds of individuals and thus a change in society. Such a change would give way for civil rights
that every heterosexual enjoys without doubt or further thought. Who would question the right of a
(heterosexual) individual to marry the person he or she loves and to raise children? And who would

1 For a historical perspective on homosexuality see Dover, Greek homosexuality (1989) and Muller. Aber in meinem
Herzen sprach eine Stimme so laut. Homosexuelle Autobiographien und medizinische Pathosgraphien im 19. Jahrhundert
(1991).

2 See e.g. Arts. 108 ff. of the Iranian Islamic Penal Law Against Homosexuals (1991), available at http://www.irvl.net/
homosexuality.htm; but see Seema Saifee, Penumbras, Privacy, and the Death of Morals-Based Legislation: Comparing
U.S. Constitutional Law with the Inherent Right of Privacy in Islamic Jurisprudence, 27 Fordham Int'l L. J. 370 (2003).

3 For non-legal German perspectives on homosexuality see Giese, Der homosexuelle Mann in der Welt (1958); Hoh-
mann, Homosexualitdt und Subkultur (1976); Klimmer, Die Homosexualitat als biologisch-soziologische Zeitfrage (1965);
Hutter, Die gesellschaftliche Kontrolle des homosexuellen Begehrens (1992); Kollner, Homosexualitat als anthropologi-
sche Herausforderung: Konzeption einer homosexuellen Anthropologie (2001).
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JNleranisaubis agHanonbix wntobay:
aM3pbiKaHCKasa N HaMeLKas Map3ni

B KAPbIH NIHXAPT

Op. KapbiH JlinxapT — marictapka npasa, ManofLLbl HaBYKOBbI CyrpaLoyHiK KaTaapbl
Hsmeukara, Qypaneickara i MixHapogHara npbiBaTHara npaBa Ha YHIBIPCbITaLE
Biopubypry.

MpagmoBa pagakubli

lNepaknadam apmbikyna 2amaesa HsaMeukaza aymapa padakubisi Yacornica pacriadybiHae Capbio apmabi-
Kynay, npbiCb8eYaHbIX akmyaribHbIM biMaHbHAM re2arisdaypli 3b58ay, wmo criadapoxHidaroyp Yana-
geumey Ha rnpausiey ycél sizcoHall 2icmopeli, ane 0a 2amaea Yacy Maroub ckpaliHe ObICKYCillHbl XapakK-
map (neeaanizaypbis abopuybisy, adHanosnbix wobay, aymaHasii, npacmsimyusli, napHazpadgii, 3abapoHa
CbMSsIpOMHa2a nakapaHbHs1, npabnemMameika 2ymMaHizaubli MaHiybIapHal cbicmambl i 0.1.). Mbi H cmasim
ceaéli 3a0ayall Haesi38aHbHE M3YHbIX KawmoyHacbysy. He sgaxaroybl Ha moe, wmo 6arnbubiHsI cmea-
parnbHikay rpaekmy rpbimpbiMiieaeyya nibaparnbHbix noansday, csapod Hac makcama Ecbyp 11003i, adda-
HbIS1 KAHC3PB8aMbIYHbIM KallmoyHacbysiM. Arie Mbl 1iubiM, WMo Y Cbimyaupbli, Kasni epamad3kamy noansioy
KpaiHbl Nakasgaeyua (=Haesisgaeyua) morbKi ad3iH nyHKm enedxaHbHs Ha wapaa nadobHaza Kwmasnmy
npabnemay (maneeisisi, padblé, 03sipxKayHbIsi 2a339mbl, csicmama adykaupli i 2.0.), 3anampabasaHali Ecb-
ub nepadycim damaHcmpaubisi arbmapHambiyHbIX WIIIX0Y pa3besidaHbHs 29mKix rpabnemay. MeHasima
damMaHcmpaubli npayHa2a M3xaHi3My pazfisiMaHmaubli aOHarosbiX cmacyHKay MpbiCbeedyaHbl neplubl
apmbIKyn y 2amall CaKubli. 5leoHbl aymap damaHcmpye 03b8e Madarii y 0adbiHEHbHI 0a 2amasza nbima-
HbHS1: HAMEUKYIo U amapbiKaHCKyt0. CmapaxbimHbis epamad3mebl (K yCXOOHIsl, maK i aHmbI4YHbIS)) He
pasensadarni e2emapacakcyarbHbisl U 20MacaKcyasbHbisi 0adbIHEHbHI y cbicmame KaapObiHam “cmaHoyya-
aodmoyHa”, ®akmblyHa yrepwbiHO mabdy Ha 2omyto maMy Hakray H03lCKa-XpbICbYisSIHCKI KaHOH. MoxHa
na-po3Hamy cmasiyya 0a 5120, ane Heflbaa 3ar/WYbilyb 804bl Ha Mol ¢ghakm, Wwmo usz2am 0oyaaza Jacy
€H pasbypay Hs morbKi néckl U rckiXiky, ane Yacbuskom 3abipay anbb0 Kaneubly Xbiubyi esnizapHal
Kornbkacbyi nodsell, adcomkaeb! rnamep Kamopbix bbly 3ayx0bl rpbiknadHa aGHoMbKasbIM.

A. YBoa3iHbl

Cakpar, Ockap Yaiinbg, Knayc MarH i wmaT AKis iHLWbIA BbIGITHLIA MY>UbIHbl MEMi aryfbHY0 pbicy:
SIHbI MOGINI My4dblHay'. HekaTopbIM 3b iX, TbIM HS MEHLU, Nall3HLina crnakonHa npaxbilpb XblUbLE, 60
SIHbl Meni BbICOKI calbifneHbl cTaTyc abo Yy ix rpamaasTBax romacakcyaribHacblb, caMmae marsnoe, He
nepacbnegaBanacs. bonblwacbklb, agHak, HanaTkay cyMHenwbl Néc. bbiup ream 3Hadbina Obiup 3na-
YblHUaM. [pbI3HaHbHE MY>XK4YbIHbI FOMAc3KCcyanamM asHayana ans siro ragbl 3bHABOMEHbHS L WTO rop-
Lae: HaBaT CEHbHS CbMSAPOTHbI NPbICYA MOXa OblLb BbiIHECEHbI Na abBiHaBa4YaHbHI § roMacakcyanisbMme
Y TbIX KpaiHax, A3e cTpora npbiTpbiMAiBaloLLa i KaHCIPBaTbIYHbIM YblHAM BbITymMayBaoLlb LLapbiaT,
Icnamcki KpbimiHanbHbl Kogakc?.

Mananisaubls, agHak, — ToNbKi BAPLLIHA ancoapry. HabayHbiMi 3acTatouua Teicayaroasbasi ca-
LblsinbHaN AblCKpbIMiHaLbli i NPbLIHPKAHBHAY. Hakonbki carae norngapg rictopbikay — udram vanaee-
YyaMn rictopbli romacakcyanbl, y nNpbiBaTHaCbLi MY>X4blHbl, AblCKpbIMiHaBanics®. flomacakcyanbHacbLb

1 Mpa rictopbito romacakcyaniamy rn.: Dover. Greek homosexuality (1989) i Miller. Aber in meinem Herzen sprach eine
Stimme so laut. Homosexuelle Autobiographien und medizinische Pathosgraphien im 19. Jahrhundert (1991).

2 In. Hanp., ApTtbikyn 108 i panen IpaHckara Icnamckara KpbeimiHansHara 3akoHy Cynpaupb Fomacakcyanictay (1991),
AacTynHbl Ha canue http://www.irvl.net/homosexuality.htm; but see Seema Saifee, Penumbras, Privacy, and the Death of
Morals-Based Legislation: Comparing U.S. Constitutional Law with the Inherent Right of Privacy in Islamic Jurisprudence,
27 Fordham Int’l L. J. 370 (2003).

3  [aTbluHa HanpayHbIX Npaekublay XKblubls romacakcyanay m.: Giese. Der homosexuelle Mann in der Welt (1958);
Hohmann. Homosexualitdt und Subkultur (1976); Klimmer. Die Homosexualitat als biologisch-soziologische Zeitfrage
(1965); Hutter. Die gesellschaftliche Kontrolle des homosexuellen Begehrens (1992); Kéliner. Homosexualitat als anthro-
pologische Herausforderung: Konzeption einer homosexuellen Anthropologie (2001).

79



® H‘MXHII( CONSTITUTIONAL, ELECTORAL AND ADMINISTRATIVE LA

question that (heterosexual) couples, who cannot have children of their own, should have the right to
adopt? All over the world — with few exceptions — such basic civil rights do not apply to same-sex
couples.

This constitutes a Catch 22: how can gays and lesbians ever get out of the margins of society if they
are deprived of a “normal” life, if they have no chance to show how “normal” their sexuality actually
is (if what the majority does can be considered as “normal”)? Why is it that for so long societies all
over the world have seemed to cultivate the status of social outsider for homosexuals by holding on
to the penalization of homosexuality? Is there a fear that after breaking this barrier there would be
no convincing argument left to still deprive homosexuals of basic civil rights? As a final consequence
society would have no further basis for its prejudices, when it is revealed that homosexuals can and
in fact do live a life like any heterosexual, as soon as they are given the legal (and social) opportunity
to do so. The criminalization of homosexuality only leads to unjustified misery for and humiliation of
homosexuals*.

Development in the US and in Germany has been quite different in this regard. In Germany we see
a slow evolution, with precursors in the Weimar republic, after the Second World War. The situation of
homosexual partnerships is today relatively uncontroversial. In the United States, on the other hand,
we see a somewhat erratic pendulum swing, and at present the status of same-sex couples is one of
the most controversial topics. This article will first briefly describe the former legal basis and reasoning
for the penalization of homosexuality in the United States and in Germany and assess how the reason-
ing and the underlying situation have changed in both countries, changes which sooner or later led to
the decriminalization of homosexuality (B). It will then further discuss the basic civil rights for same-sex
couples that already exist de lege lata in Germany and the United States and the arguments for and
against these rights (C). Finally, the influence the decriminalization of homosexuality has on the right for
homosexuals to marry and adopt children will be discussed (D).

B. History of Penalization of Homosexuality and its Decriminalization

The history of the penalization of homosexuality in Europe dates back to the ancient laws of German
tribes, the Greeks, and the Romans®. Just as the perception of homosexuality changed during the cen-
turies, also its penalization differed®.

i. Germany

In Medieval times homosexuality was connected with witchcraft and for that reason homosexuals
were burned’. The first written Criminal Code applicable in all German territories, the Constitutio Crimi-
nalis Carolina (CCC) of 15632, also known as Peinliche Hals- und Gerichtsordnung of Charles V, abol-
ished several of the practises of past dark centuries, but in its art. 116 CCC changed neither penalization
nor punishment for homosexual conduct. With the decline of the Emperor’s power, German territories
started drafting their own Criminal Codes abolishing the death penalty for homosexual conduct. In the
age of enlightenment, all German states have abolished death penalty for homosexual conduct among
adults after the French revolution, and only Saxony, Thuringia, Hesse, Baden, Oldenburg and Hamburg
did not decriminalize it entirely®. Remarkably, the first state entirely decriminalizing simple homosexual
conduct was Bavaria in 1813°.

The development of the Prussian Criminal Code (PreuRisches Strafgesetzbuch) of 1851 (PrStGB)
took several decades. In the beginning, the discussion about the appropriate attitude toward simple

4 For Germany see Hanack, Brennpunkte einer Reform des Sexualstrafrecht, in: Giese, 37 (1968).

5 Sommer, Die Strafbarkeit der Homosexualitét von der Kaiserzeit bis zum Nationalsozialismus, 31(1998), with further
reference.

6 Forthe view of the Catholic Church on homosexuality and its penalization see Béckle, Sittengesetz und Strafgesetz aus
katholischer Sicht, in 43 Beitrage zur Sexualforschung 5 (Birger-Prinz and Giese, eds.1968); Ellison, Same-sex marriage?:
a Christian ethical analysis (2004); Laun, Homosexualitét aus katholischer Sicht (2001). See also Hartlieb, Kann denn
Liebe Sbnde sein? Zur sexuellen Obsession christlicher Stindenlehre, Gleichgeschlechtliche Lebensgemeinschaften in
Sozialethischer Perspektive: Beitradge zur rechtlichen Regelung pluraler Lebensformen 99 (KeilandHaspel, eds., 2000).

7 Sommer, Die Strafbarkeit der Homosexualitat von der Kaiserzeit bis zum Nationalsozialismus 31 (1998).

8 Sommer, Die Strafbarkeit der Homosexualitat von der Kaiserzeit bis zum Nationalsozialismus 31 (1998).

9 Art. 186 et seq. Strafgesetzbuch des Kénigreich Bayern of 1813 (Criminal Code of the Kingdom of Bavaria), cited after
Sommer, Die Strafbarkeit der Homosexualitat von der Kaiserzeit bis zum Nationalsozialismus 32 (1998).
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niybInacya cynpauiyHan yanasevan HaTypbl, ycnpbiManacsa ik HeHapManbHacblb i, Y nenwbiM Bbl-
nagky, naranérisa. MNaHanisaubla romacakcyanbHacbLi, 3 agHaro 60Ky, agntocTpoyBae agnaBeiHbl
rpamag3ki HacTpon. 3b iHWara — nepawlkazxae 3arnillHe pagblkanbHan 3bMeHe nornsgay iHabiBi-
aay i rpamagaTtea arynam. Takas 3bMeHa cacTynae Mecua NayHbIM rpamag3siHCKiM npaBam, AKiMmi
BOJbHbI KapbiCTauua KOXHbl retapacakcyan. Lli 6ynse xto-Hebyasb acnpayBaub npaea (retapacak-
cyana) 6pauua wnobam 3 kaxaHbIM YanaBekaM i ragaBaub A3suen? | xTo cymHseuua, wro (retas-
pacakcyanbHbIsS) Napbl, HA34OMbHbISA MeLb CBaixX A35Len, Malolb npasa cTaub NpblEMHbIMI Gaubka-
Mi? Ba ycim cbBelLle — 3a HeBANikiMi BblIHATKaMi — raTblsl 6a3aBbisi NpaBbl HE pacnayciogkeatoLLa
Ha agHanonbls napbl.

MaycTae Magnpayka-22 (Catch-22): sik resm i necbbiikam na3bbilla cBaén MapriHanbHacbLi, Kani
SHbI NaszbayneHblis “HapManbHara” XbllbLs, Kani y ix Hama LWaHLy nakasaub, Hakonbki “HapManbHas”
iX cokcyarnbHacbUb (Kani Toe, WTO MivbiLb Oonbllacblb, MOXHa YBaxalb 3a “HopMy”)? Yamy kpaiHbl
CbBETY raTak goyra naatpbiMAiBani ctaTyc reqy sk i3roay rpamagstsBa, 3axoyBaroybl nNaHanisaublio
romacakcyaniamy? Moxa, HexTa Gaiyua, WTo nackns 3bHIKHEHbHS 3akaHagayyara 6ap’epa He 3a-
CTaHellua nepakaHay4blx apryMaHTay 3a Toe, kab i Haganen agmaynsub romacakcyanictam y ix 6a-
3aBblx NpaBax? Y BblHiKYy rpamag3TBa nasbasiyua usxapy cBaix npbiMxay, kani ctaHe Bagoma, LWTo
roMacaKkCyaniCT MOXa Xbllb, SK KOXHbI reTapacakcyan (i y>ko rata pobiup), kani npasa i coublloM My
Toe fasBonsub. KpbiMiHanizalblsi roMmacakcyanbHacbLi TONbKi NpblHiXKae rogHacblb resy i Hace im
He3acnyaHblsi NakyTbl*.

Mpauac gakpbiMiHanizaubli romacakcyaniamy npaxoasiy y 3ilA i HameuvybiHe na-po3Hamy. Y anowu-
HAM éH NaBoSibHA iWOY nacnsa Apyron CyCbBETHaAW BalHbl, @ BbITOKI A3KpbIMiHani3aLbli Mbl 3Haxo43im
aw4s y Banmapckan pacnyoniybl. CEHbHA CTaTyC roMacakcyarnbHbIX Napay NpakTbl4Ha He BbiKIlikae
abickyciay. Y 3WA, HaagBapoT, cTayneHbHe Aa resy 3bMsiHinacs 3bHsHaLKY, | CEHbHS CTaTyCc agHano-
nbIX Napay — agHO 3 HanbonbLl CNP3YHbIX NbiTaHbHAY. Ha nayaTKy ratara apTbikyna npassHTyeuua
cblicnae anicaHbHe Obinon npayHan 6a3bl NeHanizaubli romacakcyansHacbui ¥ 3LA i HameudbiHe i
aLdHKa Taro, gk y abe3bBIOX KpaiHax 3bMsHINICA apryMaHTaublg | arynbHae ctayneHbHe aa npabne-
Mbl, LUTO paHa Li No3Ha NpbIBAMi ga A3KpbiMiHanisauwbli romacakcyaniamy (B). Janen 6yoyus abmep-
KaBaHblIsl Tbisi 6a3aBblsi NpaBbl afHAMNoOMbLIX Napay, sikis y»xo de lege lata icHytoub y HameuubliHe i SLUA,
i apryMaHTbl Ha KapbiCbLb i cynpaupb ratbix npaBoy (C). HanpbikaHubl apTbikyna abMepkaBaHbl ynnbly
O3KpbIMiHani3aubli roMacakcyasnbHacbli Ha npaBa romacakcyanay bpauyua wniobam i yebiHaynsub
assauen (D).

B. licTopblisi naHanisaubli romacakcyasnbHacbLUi
i e g3KpbIMiHanisaybiA

lcTopbls NaHanisaupbli roMacakcyanbHacbLi ¥ Jyporne navbiHaeuua 3 paHbHIX 3aKoHay repMaHCKix
nnsMéHay, rpakay i poiMnsivay’. Pazam 3 TbiM, siK LsiraM CTaroAsbAssy 3bMsiHAnacs crayfneHbHe Aa
romacakcyarnbHacbLi, iHLWak cTaHaBinacs i se naHanisaubis®.

l. HAMey4ybIHa

Y CsaApagHsiBe4Ybl rOMacaKcyaniam yBakaycsl 3bBs3aHbiM 3b BAA3bMapCTBaM, i romacakcyanay
cnanbBani’. MNeplwbl abaBa3koBbl AN YCix HAMeLUKix 3eMnsay nicbMoBbl KpbiMiHanbHbl Kogake, Con-
stitutio Criminalis Carolina (CCC) 1532 r., Bagombl Takcama sk Peinliche Hals- und Gerichtsordnung
Kapna [ldatara, ckacaBay HekaTtopbls MNPakTbiki MiHYNbIX LEMHbIX CTaroAsb43sy, ane He 3bMsHiy
aHi nNaHanisaLblio, aHi caMoe MnakapaHbHe 3a C3KCyaribHbl 3bBsi3ak 3 MpafcTayHiKoM CBanro nony,
npagyrnegxaHae aptolikynam 116 CCC. 3 3aHanagam iMnapckar ynagbl repMaHckis TopbITOpbli navani

4 [ns HameuwdblHbl rn.: Hanack. Brennpunkte einer Reform des Sexualstrafrecht. Giese. 37 (1968).

5 Sommer. Die Strafbarkeit der Homosexualitat von der Kaiserzeit bis zum Nationalsozialismus. 31(1998). Ca cbnicam
nitapartypsl.

6 Mpa crayneHeHe Kataniukaw Llapkebl ga romacakcyaniamy i aro naHanisaubli rm.: Bockle. Sittengesetz und
Strafgesetz aus katholischer Sicht, in 43 Beitrdge zur Sexualforschung 5 (Burger-Prinz and Giese, eds.1968); Ellison.
Same-sex marriage?: a Christian ethical analysis (2004); Laun. Homosexualitdt aus katholischer Sicht (2001). 'n. Tak-
cama Hartlieb. Kann denn Liebe Siinde sein? Zur sexuellen Obsession christlicher Siindenlehre, Gleichgeschlechtliche
Lebensgemeinschaften in Sozialethischer Perspektive: Beitrdge zur rechtlichen Regelung pluraler Lebensformen 99
(KeilandHaspel, eds., 2000).

7 Sommer. Die Strafbarkeit... 31 (1998).
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homosexual conduct was influenced by the Bavarian example. The following eight of the ten draft pro-
posals, however, declared it a crime. At the end, § 143 PrStGB prohibited “unnatural sexual relations”
(“widernatirliche Unzucht”) among men. Sexual relations among women have been excluded from
§ 143 PrStGB.

Due to Prussia’s power within the North German Federation (Norddeutscher Bund), the predecessor
of the Second German Reich, § 143 PrStGB was adopted as § 175 of the new Imperial Criminal Code
(Reichsstrafgesetzbuch — RStGB) after the unification of Germany in 1871'°. § 175 RStGB stated: “Die
widernatirliche Unzucht, welche zwischen Personen mannlichen Geschlechts, oder von Menschen mit
Thieren verlbt wird, ist mit Gefangnis bis zu zwei Jahren zu bestrafen; [...].“ (“Sexual conduct contrary
to human nature between male persons or between persons and animals shall be punished by up to
two years of imprisonment; [...].")

In the years of the Weimar Republic (1918-1933) and its libertarian movements, prejudices against
homosexuals seemed to diminish significantly. Among others, Magnus Hirschfeld has done extensive
research in the field of homosexuality and tried to lead the discussion away from prejudices and ig-
norance toward scientific argumentation'. Several gay organizations emerged'. In 1922, the famous
German criminal lawyer and legal philosopher Gustav Radbruch directed a petition to the government
that contained the abolition of § 175 RStGB™. Due to the rapid change of the poiitical and social climate
within 1929 and 1933, however, the project could not be realized.

In the course of the following years, the wind changed dramatically and the persecution of homo-
sexuals reached its sad point of culmination when the National Socialists and Adolf Hitler took power
in 1933, Homosexuality was seen as a threat to the German “people, state and race” (“Volk, Staat
und Rasse”)®. In 1935 § 175 StGB was made harsher. Also the persecution of homosexuals was in-
creased and the punishments became harder. Many homosexuals were taken to labor or concentration
camps.

After the Second World War, in West Germany the language of § 175 StGB was not changed, even
though bills for an amendment were introduced’. In 1957, the question of the constitutionality of §
175 StGB was brought before the Federal Constitutional Court (Bundesverfassungsgericht). The Court
found that homosexual conduct violated the moral code (Sittengesetz) and even simple homosexual
conduct needed to be considered a crime'. The court’s reasoning, however, is relatively striking, using
allegations and plain statements rather then deveicping founded and convincing arguments'@. It offers

10 Sommer, Die Strafbarkeit der Homosexualitdt von der Kaiserzeit bis zum Nationalsozialismus 35 (1998). See also
Sievert, Das abnormale Bestrafen 14 (1984). See further about this era Léwenfeld, Homosexualitdt und Strafgesetz. Nach
einem in der kriminalistischen Sektion des akademisch-juristischen Vereins zu Miinchen am 17. Dezember 1907 gehaltenen
Vortrage (1908); Michaelis, Die Homosexualitat in Sitie und Recht (1907) and Muller, Aber in meinem Herzen sprach eine
Stimme so laut. Homosexuelle Autobiographien und medizinische Pathosgraphien im 19. Jahrhundert (1991).

11 Hirschfeld, Die Homosexualitdt des Mannes und des Weibes (1914). See also Karsch-Haack, Das gleichgeschlechtliche
Leben der Naturvélker (1911).

12 See Sievert, Das abnormale Besirafen 24 (1984).

13 Gustav Radbruchs Entwurf eines Allgemeinen Deutschen Strafgesetzbuches [1922], Tibingen 1952. See Sievert, Das
abnormale Bestrafen 52 (1984). See also des Amtlichen Entwurfs eines Allgemeinen Deutschen Strafgesetzbuches “Unzucht
zwischen Mannern”. Paragraph 267, (Magnus Hirschfeld, ed.). Eine Denkschrift, gerichtet an das Reichsjustizministerium
von 1925, 1925, available at http://www.schwulencity.de/Sexus_Paragraph_267.html (last visited April 29, 2005).

14 See in this context Homosexualitat in der NS-Zeit: Dokumente einer Diskriminierung und Verfolgung (Grau ed., 1993)
and Mann and Tucholski, Homosexualitdt und Faschismus (1981).

15 Klare, Homosexualitat und Strafrecht 11 (1937).

16 See Deutsche Bundesregierung, Begriindung zum Entwurf E-1962 am 04. Oktober 1962, in dem eine Reform des §
175 StGB nicht vorgesehen ist, in: 100 Jahre schwul. Eine Revue (Kraushaar ed.) 118 (1997).

17 Bundesverfassungsgericht, decision of May 10, 1957, BVerfGE 6, 389, also at Neue Juristische Wochenschrift 865
(1957), also at <http://www.oefre.unibe.ch/law/dfr/bv006389.htmlI> (last visited November 16, 2004). See also Biederich,
Gutachten zur Frage der Vereinbarkeit der §§ 175, 175a StGB mit Art. 1, 2 Abs. 1-3 und 25 des Grundgesetzes fir die
Bundesrepublik Deutschland. Fur eine beim Verfassungsgericht abhéngige Verfassungsbeschwerde (1952).

18 E.g. at the beginning of section Ill.1.b the court states that homosexual conduct “clearly” violates the moral code.
To underlay this allegation the court cites the legislative history of the Criminal Code of the North German Federation
(Norddeutscher Bund) of 1869 as well as the legislative history from 1925. It does not make any effort to assess if the
moral sense of the public has changed during the following three decades. It simply rejects anything that was put forth to
show that moral understanding has changed, by declaring that anything else is not convincing and does not change what
the court has found.
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yknagaub cBae KpbiMiHanbHbia Kogakebl, 43e romacakcyaniaM Yo He kapaycs cbMeputo. 3a yacami
AcbBeTHILTBa, nacbna ®paHuyckan paBanioupbli, yce repMaHCKisi A3sipkaBbl cKacaBarni CbMsipoTHae
nakapaHbHe 3a romacakcyarnbHbl 3bBA3 Namik AapocnbiMi noa3bMi, i Tonbki CakcoHid, TypbiHris,
leccaH, bagsH, OnbasHbypr i Mambypr He goakpbiMiHanizaBani sro yankamé. LlikaBa, wTo neplan, y
1813 r., A3KpbIMiHani3aBana NpocTbisi FOMacaKcyarnbHbIA cTacyHki baBapbis®.

Pacnpauoyka KpbimiHanbHara Kopskcy [pycii (PreuBBisches Strafgesetzbuch) 1851 r. (PrStGB)
3aHsna Hekanbki Asecsuirog3bassy. Cnayatky pacnpauoyHiki Kogakcy cxinsnics ga 6asapckara
BapbISiIHTY y parynsiBaHbHi NPOCTbIX FOMacaKCyasbHbIX CTacyHkay. TbIM HS MeEHLW, Yy BacbMi 3b
A3ecsAui pacnpauaBaHbiX MNpaekTay romacakcyarnbHacblb abBslidanacs 3nadbiHCTBaM. Y BbIHIKY,
§ 143 PrStGB 3abapaHay “HeHaTypanbHbIs CaKCyanbHbIA cTacyHki” (“widernatiirliche Unzucht’) namix
MyXd4blHami. § 143 PrStGB He parynsBay CokcyanbHbIX CTacyHKay namik XaH4dblHaMi.

O3skytoubl ynnbiBy lMpycii ¥ MNMayHouHaHameukan ®apapaubli (Norddeutscher Bund), nansapagHiubl
Opyrora Hameukara Paiixy, § 143 PrStGB nepatBapblycs y § 175 HoBara Imnapckara KpbimiHanbHara
Konakcy (Reichsstrafgesetzbuch — RStGB) nacbnsa ab’sagaHbHA HamevubiHbl § 18710 § 175 RStGB
ryyqay HacTynHblM ubliHam: “Die widernatiirliche Unzucht, welche zwischen Personen ménnlichen Ge-
schlechts, oder von Menschen mit Thieren verlibt wird, ist mit Geféangnis bis zu zwei Jahren zu bestra-
fen; [...]". (“CynpauiyHbls Yanaseyaw HaTypbl CIKCyarbHbIS AaublHEHbHI MaMiX My>X4blHaMi abo nog3pMi
i XbIBENami kapatouua TYpaMHbIM 3bHSABOMNEHHEM Aa ABYX ragoy; [...]".)

Y ragbl icHaBaHbHSA Banmapckarn pacny6niki (1918—1933) 3b sie inaanami ceabogbl Boni i caMaBbIsy-
NeHbHA NpbIMXIi Cynpaub roMacakcyanay 3HayHa nacnabni. Haeykoyupl, capog ix MarHyc Xiplwdanbg,
Cyp’é3Ha gacbriegasani roMmacaokcyanbHacbkLb i cnpabasani y3bHAUb e abMepkaBaHbHe af NpPOCTbIX
3ababoHay Ha y3poBeHb HaByKkoBaW Abickycii'l. Madani naycrtaBaub apraHizaupli romacakcyanictay'?. Y
1922 1. crbiHHBI HAMeUKi KpbiMiHanicT i inésad npasa MNycTtay Pagbpyx nagay Ba ypag xagavHiuTea
ab ckacaBaHbHi § 175 RStGB'3. Aro 3agyma He 6biria paanisaBaHasi npas XyTKyt 3bMeHy naniTblyHara
i caubisinbHara knimaty y napbisg 3 1929 na 1933 1.

Lisram HacTynHbIX ragoy rpamagskae cTaHoBillYa KapAblHanbHbIM YblHaM 3bMsiHINacs, i nepacknes
roMacakcyarnicray gacsrHyy cBaéimkyrnbmiHaubli, kKaniga ynagbl y 1933 r. npblnLwsii HaubIgHaN-caubisanicTb
Ha yane 3 Agonbdam lMNTnepam'™. MoMacakcyanbHacbLb pasrnsganacs sk narposa HamMeLkiM “Hapogay,
asapxaee i pace” (“Volk, Staat und Rasse”)'®. Y 1935 . § 175 StGB cray 6onbLu xopcTkim. Mepacbnen
romacakcyanictay y3mauHiycs, a nakapaHbHe cTana uskanwbim. LLimaTt romacakcyanictay 3abpani y
npavuoyHbIs | KAHUAHTPaUbIVHbIS fsrepb!.

Macbnga gpyron cycbBeTHam BaliHb! ¥ 3axogHan HamewdbiHe cdapmynéyka § 175 StGB 3actanacs
HA3bMEHHaN, HArMmen3sybl Ha Toe, WTo Y BbyHascTar yHocinics 3akoHanpaekTbl 3 nanpaykami ga
se'®. Y 1957 dagspanbHbi KanctbiTyubliHbl Cya (Bundesverfassungsgericht) pasrnagay nbliTaHbHe
agnasegHachLi § 175 StGB KanctbiTyubli. Cya Bbipallbly, LLITO rOMacaKCcyanbHbIsi NaBOA3iHbI NapyLlatoLb
MaparnbHbl kKogakc (Sittengesetz) i HaBaT NPOCTbIA rOMacaKCyarnbHbIS CTacyHKi Tpaba pasrnagaub sk

8 Sommer. Die Strafbarkeit... 31 (1998).

9 Aprt. 186 i ganewn Strafgesetzbuch des Koénigreich Bayern of 1813 (KpbimiHanbHbl Kogakc Kapaneycrtea basa-
pbist), ublT. na Sommer. Die Strafbarkeit... 32 (1998).

10 Sommer. Die Strafbarkeit... 35 (1998). I'm. Takcama: Sievert. Das abnormale Bestrafen. 14 (1984). Bonbw npa
raty anoxy: Lowenfeld. Homosexualitdt und Strafgesetz. Nach einem in der kriminalistischen Sektion des akademisch-
juristischen Vereins zu Miinchen am 17. Dezember 1907 gehaltenen Vortrage (1908); Michaelis. Die Homosexualitat in
Sitte und Recht (1907) i Miller. Aber in meinem Herzen sprach eine Stimme so laut. Homosexuelle Autobiographien und
medizinische Pathosgraphien im 19. Jahrhundert (1991).

11 Hirschfeld. Die Homosexualitdt des Mannes und des Weibes (1914). I'm. Takcama: Karsch-Haack. Das
gleichgeschlechtliche Leben der Naturvélker (1911).

12 TIn.: Sievert. Das abnormale Bestrafen 24 (1984).

13 Gustav Radbruchs Entwurf eines Allgemeinen Deutschen Strafgesetzbuches (1922), Tubingen 1952. In.
Sievert. Das abnormale Bestrafen 52 (1984). m. takcama Des Amtlichen Entwurfs eines Allgemeinen Deutschen
Strafgesetzbuches “Unzucht zwischen Ménnern”. Paragraph 267, (Magnus Hirschfeld, ed.). Eine Denkschrift, gerichtet an
das Reichsjustizministerium von 1925, 1925.

14 .y rateiM kaHTakebLe Homosexualitdt in der NS-Zeit: Dokumente einer Diskriminierung und Verfolgung (Grau ed.,
1993) and Mann and Tucholski, Homosexualitét und Faschismus (1981).

15 Klare. Homosexualitdt und Strafrecht. 11 (1937).

16 'n. Deutsche Bundesregierung. Begrindung zum Entwurf E-1962 am 04. Oktober 1962, in dem eine Reform des
§ 175 StGB nicht vorgesehen ist, y: 100 Jahre schwul. Eine Revue (Kraushaar ed.) 118 (1997).
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arguments that have no logical connection to the conclusion drawn' and it violates the principle of pro-
portionality?.

After an increase in criminal persecution of homosexuals in the 1950s and almost two decades of
discussion, the turning point in Germany appeared in the late 1960s?'. In the years of the so-called
sexual revolution, sexuality was no taboo any more in wide parts of society. In the German Democratic
Republic, the simple form of homosexuality was legalized already in 19682?2. In the Federal Republic of
Germany it was decriminalized in 1969, before the European Court for Human Rights in 1984 declared
the penalization of homosexuality contrary to human rights?.

The protective age in Germany, however, was still the general age of consent— 21 years. Finally, in
1994 the Federal legislator amended § 175 StGB, which still persecuted homosexual conduct with a
person under the age of consent (which in the meantime had been lowered to 18) and lowered the
protective age to 16.

Il. United States

In the United States Criminal Law coexists on both federal and state level. For this reason until June
2003 the legal situation as to the criminalization of homosexuality differed in the various states.

When the Bill of Rights was ratified in 1791, sodomy in all 13 States was either a criminal offense at
common law, or prohibited outright via anti-sodomy legislation?. By 1986, 24 states had anti-sodomy
laws on the books, all of them except Rhode Island and Texas prohibiting not only anal, but also oral
sexual intercourse between persons of the same sex?. § 16-6-2 of the Georgia Code (1984) for example
provided: “(a) A person commits the offense of sodomy when he performs or submits to any sexual act
involving the sex organs of one person and the mouth or anus of another. [...] (b) A person convicted of
the offense of sodomy shall be punished by imprisonment for not less than one nor more than 20 years.
[...]". On first view, most of the state laws, like the Georgia law, do not distinguish between homosexual
and heterosexual couples, instead forbidding certain kinds of sexual conduct. This restriction, however,
left no room for the ordinary sexual conduct of homosexual couples and that way declared homosexual-
ity a crime.

In 1986, the U.S. Supreme Court, in Bowers v. Hardwick?®,overturned the decision of the U.S. Court
of Appeal of the 11th Circuit, that had declared the anti-sodomy law of Georgia (O.G.C.A. § 16-6-2) un-
constitutional insofar as it regulated consensual sodomy conducted in private. According to the Court of

19 E.g. in section 11.2.b. it finds that the principle of equality between man and woman does not apply to the legislative
distinction between female and male homosexuality. In the following the court gives examples for differences between
men and women (e.g.: “The physical growth of male and female genitals already indicate their forging and demanding
function for men as opposed to a rather accepting and devoted function for women* — “Schon die kérperliche Bildung der
Geschlechtsorgane weist fir den Mann auf eine mehr drangende und fordernde, fiir die Frau auf eine mehr hinnehmende
und zur Hingabe bereite Funktion hin.”), but does not show how those differences relate to the criminalization of male
homosexuality alone.

20 E.g. at the end of section Ill.1.b. the court explains that even as far as homosexual conduct between adults is
concerned, the protection of minors plays an evident role, since the decriminalization of homosexuality would lead to an
increase of homosexual activities among adults in general which would lead to a higher risk of younger men being seduced.
So, — the court states — there is no total lack of public interest that would lead to the conclusion that the legislator goes
beyond its constitutional boundaries by upholding § 175 StGB. The court hereby overlooks that this reasoning goes the
wrong way around and for that reason violates the principle of proportionality. In order to determine that a certain behavior
must be considered a crime the interest at risk on the one side must be proportional to the loss of freedom on the other
side. It is not sufficient to assess “some” public interest in order to criminalize a certain behavior.

21 Throughout the decades, much more decisive than the actual language of the Criminal Code was the question of how
strictly or leniently it was interpreted, applied, and enforced.

22 Kowalski, Homosexualitét in der DDR: ein historischer Abrif3 35 (1987).

23 Dudgeon v. United Kingdom, 45 Eur. Ct. H. R. 52 (1981), http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionld=
2511054&s kin=hudoc-en&action=request (last visited April 29, 2005).

24 For further reference see Bowers v. Hardwick (Fn. 25) at 192.

25 See Apasu-Gbotsu, Survey on the Constitutional Right to Privacy in the context of Homosexual Activity, 40 U.
Miami L. Rev., 521 at 525 (1986). Alabama, Arizona, Arkansas, Florida, Georgia, ldaho, Kansas, Kentucky, Louisiana,
Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, North Carolina, Oklahoma, Rhode Island,
South Carolina, Tennessee, Texas, Utah, Virginia.

26 478 U.S. 186; 106 S. Ct. 2841; 92 L. Ed. 2d 140.; see also Stanley v. Georgia, 394 U.S. 557
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3nayblHcTBa'”. AbpyHTaBaHbHe Cyaa cTaela HeBeparogHbiM, 60 pallaHbHE BbIHECEHAE 3bIX0A354bl 3
3ababoHay i HiYbIM He NagmMauaBaHbIX LbBepAXXaHbHSY, a He 3 FPYHTOYHbLIX NepakaHay4dbix gokasay's.
MpanaHaBaHbIS apryMaHTbl HA Matoub nsridHara 3bBsi3Ky 3 BbICHOBaMI'®, cyq nmapyliae npblHUbIN
npanapubliHacbLi?.

[Macbnst HOBaw xBani KpbiMiHanbHara nepacbrieny romacakcyanay y 1950-x ragax i amanb gsauuaui
rog apickyciay y HaMmeuublHe Hapaliue HacTyniy nepanom HanpbikaHubl 1960-x r.2' Y ragpl Tak 3BaHan
CaKCyarnbHanm paBantoLbli TOMa CaKCy nepactana Obilub Taby Ans 3HadyHan YacTki rpamaastea. Y HOP
npoctas copma romacakcyaniamy 6bina neranizaBaHas sw4a § 1968 r.2 Y ®PH rata 3gapbinacs Y
1969-M, ga Taro, sik Aypanencki Cya na npaBox Yanaseka abBecbLiiy NaHarizalbIlo roMacakcyarnbHacbLi
cynsipaYHan npaBam YanaBekaz.

Y3pocTaBbl L3H3 y HaMeuublHe, agHak, 3actaBaycsl poyHbiM 21 rogy — To 60K poyHbIM arynbHamy
y3pocTy nayHarogsbasa. Y 1994 byHaactar 3pMsHiy § 175 StGB, ki Ycé sy 3axoyBay KpbIMiHamNbHbI
nepacbref 3a romacakcyarbHbIs CTacyHKi 3 acobaii, He JacsrHyylian nayHarogsbassa (Ha Tom Yac yxo
cknagana 18 ragoy). LIaH3 6bly 3bHixkaHbl ga 16 ragoy.

Il. 3nyyaHbisa WTaTkl

Y BUWA cyicHytoub KpbiMiHamnbHbIsS KOOSKCbI OBYX Y3poyHsiy — pagspanbHara i wrataBara. 3
roTam npblybiHbl Aa 4apBeHs 2003 . Nagbixod Aa KpbiMiHamisdalbli roMacakcyanbHachbLi po3bHiycs Y
3anexHacsLi ag wrary.

Kaniy 1791 r. 6bly paTbidikaBaHbl binb abd npaBox, cagamis Ba ycix 13 wratax obina abo KpbIMiHaNbHbIM
3nayblHCTBaM, abo HaynpocT 3abapoHeHasi agMbICNOBLIM 3akaHagayybiM aktam?. [Oa 1984 r. 24
WwiTaTbl Meni nagobHbIA 3aKOHbI, NPbIYbIM YCe AHbI, 32 BbliHATKaM Poa AnaHay i Taxacy, 3abapaHsani HA

17 Bundesverfassungsgericht, pawaHbHe apg 10 Tpayhs, 1957, BVerfGE 6, 389, takcamca Neue Juristische
Wochenschrift 865 (1957), takcama na <http://www.oefre.unibe.ch/law/dfr/bv006389.html> (anowHsie HaBegBaHbHe
16 nictanaga 2004 rogy). I'n. Takcama Biederich. Gutachten zur Frage der Vereinbarkeit der §§ 175, 175a StGB mit
Art. 1, 2 Abs. 1-3 und 25 des Grundgesetzes fiir die Bundesrepublik Deutschland. Fir eine beim Verfassungsgericht
abhangige Verfassungsbeschwerde (1952).

18 Hanpblknag, Hanadatky cakubli Ili.1.b cyn nacTtaHaBiy, WTO romacakcyanbHblsi NaBOA3iHbI “BigaBo4Ha”
napywatrmub Mapanésbl KOAIKC. Y sdKkacbui [okasdy cyd ubliTye npayHyto rictopbito KpbiMiHanbHara Koaakcy
MayHoyHarepmaHckan ®agapaubli (Norddeutscher Bund) ag 1869 roagy i npayHyto rictopbeito 1925 rogy. Hisikix
cnpo6ay auaHiub, Ui 3bMsiHiNicsA 3a rateia Tpkl A3ecAUiroabAsi rpamaa3skia nornaabl Ha Mapanb, 3pobneHa He 6bino.
Cyn nanpocTy agMoBiyca NpbiMalb fa ysari ycé, WTo AMy npanaHaBanacs y sikacbli Aoka3y Taro, WTo YCrnpbIHA-
uble Mapani y rpamag3TBe 3bMsiHiriacsi, abBecbUiyLWbl, WTO iHWbIS akTbl HeNnepakaHay4blsl i He ynnbiBakoUb Ha
icHyt0 iHbapmaublto.

19 Hanpsbiknag, y cakubli 11.2.b. cyg nactyntoe, WTO NpbIHUbIN POYHACbLI NaMibX MYy>X4bIHaM i XaH4blHa Henpblkna-
AanbHbl Npbl NpayHbIM Nag3ene MyX4dblHCKal i xxaHovan romacakcyanbHachkLi. Bock sk cyq intocTpye posbHily namix
MY>XUbIHaM i XaHuyblHan (Hanp: “®i3bl4HbIA acabniBacbLi MY>X4YbIHCKIX i XXaHOUbIX FeHiTanisy y>o cami na cabe ykasytoLb
Ha aKTbIYHbl i NnaTpabaBanbHbl XapakTap My>X4blHCKara opraHy i naciyHbl, NnpbiMarnbHbl XxapakTap xaHo4yara” — “Schon
die korperliche Bildung der Geschlechtsorgane weist fir den Mann auf eine mehr drangende und fordernde, fir die Frau
auf eine mehr hinnehmende und zur Hingabe bereite Funktion hin.”), ane akim 4YbiHam raTbisi agpO3bHEHbHI anpayaBa-
toLb KpbIMiHamMi3aubllo TONbKi My)XYbIHCKal roMacakcyanbHacbLi, natinymadaHa He 6biro.

20 Hanpblknag, HanpbikaHubl cakubli [11.1.b. cyn aaBoasiub, WTO HaBaT AaTbl4Ha roMacaKcyarbHbIX CTacyHkay namix
napocnbiMi abapoHa HsNoyHaragoBbIX rpae 3HayHy porto. [dakpbiMiHanisaubls romacakcyarnbHacbli npbiBsa3e
Aa NaBeniysHbHA romMacaKcyanbHbIX CTaCyHkay cApog OapocCriblX, WTO NaABbiCilb PbI3blKy CNakyLW3HbHA Managbix
xnanuoy. TakiM YblHam — CbLbBApAXae cyq — y rpaMagatee écblb NaYHbI iHTapac, WTO BAA3€ HAc Aa BbICHOBbLI Npa
HEKaHCTbITYLbIHACbLb A3€AHbHAY 3akaHagayuay, sikia BbIALI 32 MexXbl CBAaEN KamMnaTaHUbli, kani yxsanini § 175
StGB. Cyg He 3ayBaxbly, LUTO apryMaHTaBaHbHE NanLUo 3araHHbIM LUAsSXaM, y BbiHiKy Yaro 6bly napyllaHbl NpbIHLbIN
npanapupliHacbLi. [3ens Taro, kab BbIsBiLb, LUITO N3YHbIA NABOA3iHbI CTatoLLa 3MadbiHHBbIMI, HeabxoaHa Bbl3HaYbILb
KapbicbLb agHaro 6oky, skas Myciub 6biLb NpanapubliHas 3rybe iHwara. HegactaTtkoBa auaHiub “HekaTopbl” rpamaz3ki
iHTapac ansa Taro, kab kpbiMiHani3aBaLb N3yHbIA NABOA3iHbI.

21 Ugram gsecsuiron3passy nbiTaHbHEM, BaXKHENLLbIM 32 HenacpaaHbl TAKCT KpbiMiHanbHara Kogakcy 6bIno HakosbKi éH
XopcTka abo MsKKa iHTapnpaTaBaycs, yxbiBaycs i yBoasiycs.

22 Kowalski Homosexualitét in der DDR: ein historischer Abrif3 35 (1987).

23 Dudgeon v. United Kingdom, 45 Eur. Ct. H. R. 52 (1981), http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionld=251
1054&skin=hudoc-en&action=request (anowwHsie HaBegBaHbHe 29 Kpacasika 2005 rogy).

24 [Nanen rmn.: Bowers v. Hardwick (Fn. 25) at 192.
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Appeal the 14th Amendment of the U.S. Constitution establishes a fundamental right of privacy beyond
the reach of the state. The U.S. Supreme Court, however, argued that the fact that consensual sodomy,
especially when conducted in private, has no ‘identifiable’ victim, does not necessarily mean that it bears
no criminal potential. It feared that opening the doors to homosexual conduct could pave the way for
other sexual crimes also conducted in the home, like adultery or incest?”. Also, according to the Court
the notion of due process of the 14th Amendment must not be stretched too far, lest the U.S. Supreme
Court infringe on the powers actually conferred to the government or the legislator?.

The fact that four of the nine Justices in Bowers dissented from the majority’s decision suggested that
a change in this long tradition of criminalizing sodomy was comparatively close. In the course of the
1990s, lower and intermediate state courts issued decisions in favor of granting equal protection to ho-
mosexuals and declared anti-sodomy laws contrary to state constitutions that grant further rights to indi-
viduals or demand for a justification for any kind of discrimination. In 1992, the Kentucky Supreme Court
found in Commonwealth of Kentucky v. Wasson® that there was no rational basis for the discrimination
against homosexuals and for this reason charges against the defendant on the basis of the Kentucky
anti-sodomy law had to be dismissed. In 1996, the Court of Appeals of Tennessee ruled in Campbell v.
Don Sundquist® that the Constitution of Tennessee granted its citizens a right to privacy (“the right to be
let alone”), which also included engagement into consensual private homosexual conduct®'.

Finally, on June 26, 2003, the turning point in the United States concerning the penalization of homo-
sexuality came in the form of the U.S. Supreme Court’s decision in Lawrence v. Texas®. In this case the
Court found compelling reasons to overrule Bowers v. Hardwick. According to a plurality of the Court
the Texas anti-sodomy law (Tex. Penal Code § 21.06[a][2003]) and with it all other anti-sodomy laws
violated the Due Process Clause of the 14th Amendment of the U.S. Constitution and for this reason
were held invalid.

lll. Comparison of the Reasoning for Decriminalization

Thus, since 1969 in Germany, and most recently since June 2003 in the United States, homosexuality
was no longer considered a disease, a sin or a threat to public order. A variety of factors, both in Ger-
many and the US, led to the decriminalization of homosexuality. In the following a closer look shall be
given to the reasons for the decriminalization of sodomy in both countries.

1.The value of privacy and the home

In Lawrence v. Texas the U.S. Supreme Court expressly found that it had failed to recognize in Bowers
the extent to which liberty was violated by the anti-sodomy law. The effects of those laws reached far
beyond punishment for a particular sexual act, “touching upon the most private human conduct, sexual
behavior, and in the most private of places, the home™2. The Court thus highlighted the importance of
privacy with respect to personal liberty and the significance of the home as a place of safety from the
omnipresence of the state®. The right to privacy is not expressly protected by the U.S. Constitution, but
inferred from it. In Germany, the right to privacy and the dignity of the human being are part of the basic
rights of the Grundgesetz, the German Constitution (art. 2 sec. 1 and art. 1 sec. 1). Those provisions
existed long before the time of the decriminalization of homosexuality. That means that the written legal
framework did not change. What has changed was the perspective from which the law was interpreted
and thus with it the interpretation of the respective Constitutional provisions.

2. Moral Code (Sittengesetz) v. Protection of minorities in a democracy

To understand the change in constitutional interpretation, it is important to understand the change in
moral thinking that took place within society. In the past centuries-and to a certain degree still today--

27 Bowers v. Hardwick (see Fn. 26), at 195/196.
28 Bowers v. Hardwick (see Fn. 26), at 194/195.
29 Supreme Court of Kentucky, 842 S.W.2d 487.
30 Tennessee Court of Appeals, 926 S.W.2d 250.
31 Campbell v. Don Sundquist (see Fn. 30), at 266.
32 123 S. Ct. 2472; 156 L. Ed. 2d 508 (2003).

33 Lawrence v. Texas (see Fn. 32), at 2478.

34 Lawrence v. Texas (see Fn. 32), at 2478.
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TONbKi aHanbHbIS, ane i apanbHbIS NonaBbls AadblHEHbHI NaMiX NpagcTayHikami agHaro nony?. § 16-
6-2 Kopgakcy [xopoxbli (1984), Hanpblknag, 3bMswday HactynHae: “(a) Acoba YyblHsie 3madblHCTBa
cagawmii, kani nagsiub abo naragxkaeuua yasenbHivaub Yy nonaebiM akue, y sKi YUArHyThis MosaBbis
opraHbl agHaro Yanaeeka i pot abo aHyc iHwara. [...] (b) Acoba, abeiHaBayaHasa y cagamii, NaBiHHa
HecbLi afKasHacbLb Y BbIrMsaa3e TypamMHara 3bHABoNeHbHs ag 1 ga 20 ragoy [...]7. Ha nepwsbl nornsa,
fonbLiacbLpb 3aKOHay LTaTay, CAPOA iX i 3aKoH WwTaTy [hKopaXKbis, He pasbMsXXoyBae roMacakcyarnbHbIs
i reTapacakcyarnbHbis napbl, a Tonbki 3abapaHae MNayHbIA POPMbl CIKCyanbHbIX NaBoasiHay. [aTae
abmexaBaHbHe, TbiM HSl MEHLL, ayTamaTblyHa 3abapaHsie MardbiMblsi OPMbl CIKCyarbHbIX NaBoA3iHaY
romMmacakcyarnbHbIX napay i TeiM caMbIM abBsLLYae roMacakcyanbHacbLpb 3MadyblHCTBAM.

Y 1986 ronse BsipxoyHbl Cyg 3LUA cBaim BapgblkTam na cnpase boyapc cynpayb Xapdyika®® ckacaBay
pawsaHHe 11-ait Bbisi3HOM cacii AnansiupiiHara Cypa 3LUA, ski abBecbliy aHTbl-cagaMoBbl 3aKOH
xopoxbli (O.G.C.A. § 16-6-2) HeagnaBeaHbIM KaHCTbITYUbli, OaKyrb TOM 3abapaHsly NpbiBaTHbI akT
cagawmii na y3aemHan srogze. AnansubiriHbl Cyg KipaBaycs npbl raTbiM 14-1 nanpaykan aa KaHcTbITyubli
3UWA, skas samauoyBae pyHAaMaHTanbHae npaea KoXHara rpaMmagssHiHa Ha HedaTblkanbHacbLb Sro
npbiBaTHara xblubLs 3 60Ky A3spxaBbl. TeiM HA MeHLW, Beiwanwbl Cya 3LUA cbubBepasiy: HArmeas3sybl
Ha Toe, LITO cajamis na ysaeMHam 3roase, acabniBa y npbiBaTHbIX akaniyHacbLUsax, HA mae “GavHan”
axBspbl, sHa He abaBA3koBa na3bayneHas KpbiMiHaNbHara NaraHLplAny. Yanbubl cyaa basanicd, wTo
[4a3BOIY4blHSALb CIKCYyarbHbISA 3MavybiHCTBbLI JOMa NausrHe 3a cabow iHLLbISI CAKCyanbHbIS 3N1a4bIHCTBbl —
apynbsTap abo iHuacT? . [a Taro x, 3rogHa 3 Cy4oBbIM pall3HbHEM, Herbra BeNbMi Lbipoka TryMadbllb
14-t0 Manpayky, kab Beiwanwsl Cya He 3aMaxBaycs Ha NayHamMoUTBbl 3akaHagayyan abo BblkaHay4an
ynagbl.28

Ton goakT, WTo YaTbipbl 3b A3eBAui Cya3bassay He naragsinica 3 pawaHbHeM GonbluacbLi, cbBegybly
npa Toe, WTO npaudrnas Tpagbiubls KpbiMiHanisalb! cagamii xyTka nepapseuua. Lisram 1990-x ragoy
cyabl HKAMWaK i npaMexkaBan iHCTaHLbli BbIHOCIH pailldHbHI Ha KapbICbLib HAOAHbHSA agHOMbKaBbIX
npaBoy romacakcyasnictam i npbi3HaBasni aHTbICa4aMOBbISi 3aKOHbl HeaAnaBeOHbIMi KaHCTbITYLbISIM
witaTtay, WTo natpabaBani 3absicbneybiub Npaeb! rpamaassiHay abo anpayaalb SKy-KonbBek hopmy
AbickpbIMiHaLbli. Y 1992 roase Boiwaniubl Cya wraty KeHTyki § cnpase LLimam Kenmyki cynpaup YocaHa?
NPbIALWIOY Aa BbICHOBbI, LUTO HiSIKiX paLlbisHamnbHbIX nagcraBay Ans OblCKpbIMiHALLbI roMacakcyanay
HAMa, TaMy abBiHaBaYaHbHi 3rofHa 3 aHTLi-CaAaMoBbIM 3aKkoHaM WTaTy KeHTyki, BbICYHYTbIS cynpaLb
afkasbHika, Mycslb Obiub 3bHATBIA. Y 1996 . AnansubiiHel Cyg wtaTty TaHaCi 3aMalaeay y cnpaBe
Kamn6an cynpaub [oH CyHOKkgicma®®, wto KaHCTbITyublss T3HSCI rapaHTye rpamagssiHam npaea Ha
npbiBaTHae XbiubLé (“‘paBa Oblib NakiHyTbIMi cam Hacam 3 caboi”), Kyabl yBaxoAsiub i 4a3BON Ha
romMacakcyarbHblsi CTaCyHKi Na y3aeMuai 3roase Y npbiBaTHbIX akaniyHacbusax®!.

26 yapeHst 2003 r. cTanacs naBapoTHaKM Kpornkam y ndHani3awbli romacakcyarnbHbIX cTacyHkay y SLUA.
Y Ton a3eHb Boiwanwbl Cyg 3LUA BbiHEeC BapabIKT Na cnpase JI&éypaHe cynpaub wmamy Taxac’2. Cyg
3HaNLLIOY HeaCnpaYHbIg aprymaHTbl AN Taro, kab NpbiHALb pallaHbHe, Cynpalbnernae Tamy, skoe 6b11o
npeiHATae na cnpase bayspc cynpaub Xapdyika. bonblwackLto ranacoy Cya npbiiwoy Aa BbICHOBBI,
LUTO aHTbiCagaMoBbl 3aKkoH wWraTy Taxac (KpeimiHanbHbl Kogake wraty Taxac § 21.06[a][2003]), poyHa
SK | yce iHWbIS aHTbICagamMoBbIS 3aKOHbI, NapyLlaroLb NYHKT npa HanexHyr npayHyo npauagypy 14-n
nanpayki y KancTtbiTyubito 3LUA i Tamy npbi3HatolLa nasdayneHbiMi MoLbl.

lll. MapayHaHbHe aprymaHTay Ha KapbiCbLb A3KpbIMiHanisaubli.
Takim 4YbiHam, 3 1969 . y HsameuybiHe i 3b HggayHdAra 4acy (4apBeHs 2003 r) y 3UWA

romacakcyanbHacblb Gonbll He pasrnsgaeuua sk 3axBopBaHbHe, rpax abo narposa rpamagskam
Oscbneubl. [a askpbiMiHanisaubli roMmacakcyansHacbkLi sk y HameudbiHe, Tak i ¥ 3LUA cnpblyblHiyca

25 In. Apasu-Gbotsu. Survey on the Constitutional Right to Privacy in the context of Homosexual Activity, 40 U. Miami
L. Rev., 521 at 525 (1986). Anabama, Apbi3oHa, ApkaH3ac, Pnépelga, xopaxbia, Angaxa, Kansac, Kentyki, JlyisisHa,
Macauycatc, MiubiraH, MiHacoTa, Micbickini, Micypsel, MaHTaHa, HsaBapaa, MayaHnésasa Kapanina, Aknaxoma, Poa AnaHg,
MayHouHas KapaniHna, TaHaci, Taxac, FOTa, BipopxbIHis.

26 478 U.S. 186; 106 S. Ct. 2841; 92 L. Ed. 2d 140.; rn. Takcama Stanley v. Georgia, 394 U.S. 557

27 Bowers v. Hardwick (see Fn. 26), at 195/196.

28 Bowers v. Hardwick (see Fn. 26), at 194/195.

29 Supreme Court of Kentucky, 842 S.W.2d 487.

30 Tennessee Court of Appeals, 926 S.W.2d 250.

31 Campbell v. Don Sundquist (see Fn. 30), at 266.

32 123 S. Ct. 2472; 156 L. Ed. 2d 508 (2003).
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sexuality as a whole was a strict taboo. In addition, in the Judeo-Christian tradition, homosexuality was
considered highly immoral. Many of the factors that shape moral thinking have changed in the past
decades, both in Germany and in the United States. Sexuality is much less a taboo. As a result people
talk about it more openly and more rationally, opening the way for information to be communicated and
therefore for prejudices to be overcome. Because of rather quiet times, as far as social conditions are
concerned, and a rather stable democratic system in both countries, people feel less need to categorize
sexuality so stringently. In the United States, however, the new common enemy that approaches from
outside seems to worsen the position of homosexuals, since many people in the face of terrorism turn to
traditional, conservative ideas again. In Germany, unlike in the United States, the church has significant-
ly lost its influence. Even people who believe and practise their religion tend to question more, instead of
simply following what religious leaders claim to be the rule. Homosexuality might still be “different”, but
it is no longer seen as immoral, even by most religious people®.

Thus, arguably, the German legislation follows a trend in general societal development, while courts in
the United States follow only a partial trend, and fight a backlash from conservatives. Against this back-
ground, the U.S. Supreme Court in Lawrence v. Texas has found that the question of criminalization is
not about morals in the first place, but instead whether the majority can force its views upon everyone
else and in particular by the means of criminal law®. In contrast to the decision in Bowers, this time the
answer was, no%’.

3. Public order v. Individual Human Rights

During the Third Reich (1933-1945), the prevailing view in Germany was that homosexuality can be
transferred, that it was contagious and for this reason the public must be protected against it. Punishment,
for that reason, had to be draconic in order to prevent an epidemic®. in the course of time more research
has been undertaken and sexual orientation is now widely seen as something that cannot be changed
and cannot be transferred. This has led to two conclusions: First, since sexual orientation cannot be trans-
ferred, there is no threat of an epidemic conversion from homosexual to, heterosexual and therefore there
is no need to “protect” heterosexuals. Second, since homosexuals cannot change their orientation even if
they wanted to, the persecution and stigmatization violates modern understanding of human rights.

4. Protection of minors

The protection of minors was for a long time one of the leading arguments to hold on to the penalization
of homosexual conduct as a whole, both in Germany and in the United States. As can be seen from the
decision of the German Bundesverfassungsgericht of 19573 the question of the criminalization of homo-
sexual conduct between adults was not clearly separated from the issue of the protection of minors.

Only when it was understood that homosexuality was not transmissible, that (heterosexual) minors
can not become homosexual by way of seduction, the two issues were clearly divided and the discus-
sion became more focused on the decisive question: until what age should children and juveniles be
protected by the means of criminal iaw? This question is not limited to homosexual offenses, but is
pertinent to all sexual crimes.

C. Same-Sex Couples and Family Rights
The decriminalization of homosexuality is the necessary first step toward the granting of further rights

to homosexual couples that are regularly given to heterosexuals. Starting in the area of family law, those
rights reach into almost every other area of law, in particular, law of succession, pension and social

35 For views of the German Protestant and Catholic churches on the recognition of same-sex couples see Heinz,
Zu gesetzlichen Regelungen gleichgeschlechtlicher Lebenspartnerschaften, Forschungsbericht Gber die Haltung der
katholischen Kirche, in: Die Rechtsstellung gleichgeschlechtlicher Lebensgemeinschaften 277 (Basedow/Hopt/Kétz/
Dopffel,eds. 2000) Keil, Zur rechtlichen Anerkennung gleichgeschlechtlicher Lebensgemeinschaften aus der Perspektive
evangelischer Theologie und Kirche in Europa, ibid, 309.

36 Lawrence v. Texas (see Fn. 32), at 2480.

37 This was actually already held in Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, at 850; 120 L.Ed.
2d 674; 112 S. Ct. 2791 (1992).

38 Till Bastian, Homosexuelle im Dritten Reich (2000).

39 Supra (note 15).
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Lanbl Wwapar pakrapay. Hixkan nagaeyua cbuUicrnbl aHarni3 YblHbHIKaY, LUTO Nacnpblsni 43KpbIMiHanisaLbli
romacakcyarnbHacbL,i y abeasbBlox KpaiHax.

1. HepgatbikanbHacbLUb NpbIBaTHara XblubUs i XbITna

Cgaim paluaHbHeM na cnpase JIEypaHCc cynpauybr wmamy Taxac Beiwanwel Cyn 3WA gaknagHa
BbISIBIy TOe, LUTO MPbIHAY nag yeary y npauace bayspca, a MeHaBiTa napyLdHbHe aHTbiCagaMOBbIM
3akoHam cBabofbl YanaBeka. Ynrbly Taro 3akOHy csaray fanéka 3a MeXbl NakapaHbHS 3a acOOHbl
nonasbl akT, éH “3akpaHay camblsl NMPbIBaTHbIS — C3KCyanbHbIg — YaraBeydblsi NaBOA3iHbI i Y caMbIiM
npbiBaTHLIM MeCLIbl — AOMe Yanaeeka™3. TeiM cambiM Cyf nagKpachiy BaxHacbLb HegaTblKanbHachLi
npbiBaTHara XbilubLs AN YanaBevarn cBabodbl i 3Ha4HaCbLb AOMY SIK Mecua, A3e rpamanssiHiH Moxa
agyyub cabe ceabogHbIM af yctogblicHan a3spxasbi®t. [paBa Ha npbiBaTHaE XbIUbLE He npanicaHae
Yy amapblkaHckan KaHCTbITyubli, ane HenacpagHa BblHikae 3b se. Y HameudbliHe, HaaaBapoT, npaea Ha
npbiBaTHae XbiubL€ i acabicTylo rogHacbUpb YanaBeka €cblpb YacTkal nagcrtaBoBara 3akoHy Grund-
gesetz, Hameukan KaHcTbiTyupli (apT. 2 cak. 1iapT. 1 cak. 1). A3Ha4aHblg nanaxaHbHi icHaBani 3agoyra
Ja ckacaBaHbHSA afKasHacblli 3a roMacakCyanbHbIS NaBoA3iHbl. A rata 3Hauyblub, LITO NpayHas 6a3a
3acTtanacs Hsa3bMeHHan. 3bMSAHINICA TOMbKi NagbIXo4 Oa TyMaydHbHS 3akoHay i, agnaBefHa, ix
iHT3pnNpaTaubIsi.

2. MapanbHbl Koagakc (Sittengesetz)
cynpaub AGapoHbI NpaBoy MAHLbIHI

o

y A3MaKpaTblYHbIM rpamMaa3TBe

Ona Taro, kab 3padymeub xapaktap 3bMeHbl ¥ iHTOpNpaTaubli NagcTaBoBara 3akoHy, HeabxoaHa
YCbBAAOMILb Thist 3pyXi Y capbl Mapani, WTO Mawlb Mecua y rpamag3stse. Ha npausary anoLHix
cTarofsba3ay — i Aa HekaTopan CTyneHi i CEHbHS — Ha CIKCyarbHacblb SIK Takyto ObIO Haknagse-
Hae HancTpaxanwae Tady. [a Taro X, y toa3ncKa-xpbiCbListHCKaN Tpagbllbli roMacakcyanbHacbLb
pobiLLa y HaBbILSWLLIAN CTYNeHi amapasnbHaii 3bsBai. Ane 3a anoLHia A3ecsAuiroasbasi wmat skis
YbIHbHIKi, LUTO paHen ynnbiBani Ha ¢apmasaHbHe rpamaaskan Mapani HameuvusiHbl i SLWA, Bigasb-
MsiHinicsa. CakcyanbHacbLb HA Nivbliiua Sonblu “3akpbiTai” TaMan. Y BbIHiKY ratara niogsi kaxyub npa
caKc Gonbll agkpbITa i paublsiHanbHa, W10 pobilb MardbiMbiM GOMbLIYIO LbIPKYNALbIKO iHGapMaLbli
i ToIM cCaMblM MepaafosfieHbHe po3Hara KwranTty npbimxay. Jlioasi He agyyBatoLb NaTpabbl XopcTka
abmMspkoyBaLub CaKcyanbHaCbLb AWYS | TaMy, LUTO XbIBYLb Y Yacbkl agcyTHaCbLi rpaMaaskix 3pyxay y
OOCbILb A3MaKpaTblYHbIX g3apxaBax. AgHak y 3LLUA cTaHoBilva romacakcyanay narapliaelya npasb
3bsyrieHHe BOHKaBara Bopary y Bblinsase Tapapbi3aMy, 60 Ycé 6onbluas Konbkacblb NoA3€en 3HOY Ha-
BApTaella Ha TpaablLblitHbisl, KAHCIPBATbIYHbISA nornsabl. Y HameudbiHe, y aaposbHeHbHe aa 3LUA,
LlapkBa 3Ha4dHa 3rybina cBon ynnbly. HaBaT nanbiMsiHbIS BepHiki O0MbLL HA CXifbHbISA NpocTa npbl-
MaLllb Ha Bepy Toe, LUTO iM KaxyLb panirinHbia nigapsl. MoxHa MmepkaBaub, LUITO roMacakcyarbHach-
Ub — raTa nNayHas “afpos3Hacblb”’, ane sHa He pasrnsgaelua sk “amaparnbHacblb” HaBaT HaNbOorbLL
3aUATbIMI BEpHiKaMi®.

TakiMm YblHaM, HAMeLIKae 3aKkaHagaycTBa afka3Bae Ha naTtpabbl rpamag3skara pasbBilbls, Y TOW Yac
SIK aM3pPbIKaHCKIs Cyabl Cbfiefyolb a3HaYyaHan TOHASHLbII TONbKI YacTKoBa i Mycsub NepaagonibBalb
cynpauiy kaHcapsaTtapay. Y rateiM pakypce Boiwanwbl Cyg 3LUA nactaHasiy y cnpaBe JIEypaHc cyri-
paub wmamy Taxac, WTO KpbiMiHani3aLbls roMacakcyanbHacbL, Ha Mae AadblHEHbHS [a NbITaHbHSAY
Mapani, ane écbLb IHCTPYyM3aHTaM, Mpbl Janamose sikora 6onbliacblb HaBs3Bae cBae Nornsgbl npas
KpbIMiHanbHbI Nepacbes HA3roaHbIx®. Y agpo3bHeHbHe af cnpasbl bayapca, rateiM pa3am Cyg ckaszay
AbICKpbIMiHaLbli “He™.

33 Lawrence v. Texas (see Fn. 32), at 2478.

34 Takcama.

35 [OatblyHa nornsgay Hameukan MpatactaHukan i Kataniukan Liapkesay wto ga agHanonbix wntobay rm. Heinz. Zu
gesetzlichen Regelungen gleichgeschlechtlicher Lebenspartnerschaften, Forschungsbericht Gber die Haltung der katholi-
schen Kirche, y: Die Rechtsstellung gleichgeschlechtlicher Lebensgemeinschaften 277 (Basedow/Hopt/Kétz/Dopffel,eds.
2000) Keil. Zur rechtlichen Anerkennung gleichgeschlechtlicher Lebensgemeinschaften aus der Perspektive evangeli-
scher Theologie und Kirche in Europa, Tamcama, 309.

36 Lawrence v. Texas (see Fn. 32), at 2480.

37 Tata 6bIno aryyaHa swys y cnpaee Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, at 850; 120
L.Ed. 2d 674; 112 S. Ct. 2791 (1992).
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security law, asylum law, common property rights, immunity in criminal proceedings, or tax law*. What
is the connection between the decriminalization of homosexuality and the quality and quantity of further
rights granted to homosexual couples? To answer this question this article now focuses on two aspects
of family law, the right to marry and the right to adopt children.

I. The right to get married

There are very few countries in the world that enable homosexuals to get married and grant this mar-
riage the same rights as a heterosexual marriage. The right to marry was first granted to homosexual
couples in the Netherlands in April 20014'. According to one Member of the Dutch Parliament, registered
partnerships*? were not enough, a registered partnership for same-sex couples according to him was
“margarine. It’s not real butter*®. Belgium followed the Dutch example in February 28, 2003*. Since
1999, Canadian same-sex couples can enter into common-law marriage in several provinces; federal
legislation is under preparation®. In Spain, the lower house of parliament passed a bill introducing same
sex marriage in April 2005.

There are numerous countries that allow same-sex couples to register their partnership. The rights
that arise out of these registered partnerships vary. In the Netherlands*® as well as in Belgium*,
in addition to the right to get married, same-sex couples can also only register their partnership.
Other countries*® providing for registration include Denmark?*®, Finland®, France®', Norway®?, parts of

40 For an even more elaborated list see Puls, Familienrechtliche Aspekte der Gleichstellung homosexueller
Partnerschaften, in: Gleichgeschlechtliche Lebensgemeinschaften in Sozialethischer Perspektive: Beitrage zur rechtlichen
Regelung pluraler Lebensformen 28, 36 (Keil & Haspel, eds., 2000).

41 See Maxwell, Opening Civil Marriage to Same-Gender Couples: A Netheriands-United States Comparison, vol. 4.3
Electronic Journal of Comparative Law, (November 2000), at <http://www.ejcl.org/43/art43-1.html> (last visited: November
16, 2004).

42 See as to registered partnership in the Netherlands Heida,Gids geregistreerd partnerschap (2000).

43 Cited after Merin, Equality for same-sex couples: the lega! recognition of gay partnerships in Europe and the United
States 124 (2002).

44 Wet tot openstelling van het huwelijk voor personen van hetzelfde geslacht en tot wijziging van een aantal bepalingen
van het Burgerlijk Wetboek of February 28, 2003 Belgium official gazette (Belgische Staatsblad) over
<http://www.ejustice.just.fgov.be/doc/rech_n.htm> (last visited November 16, 2004).

45 For further reference see Grossman, The Canadian Supreme Court's Same-Sex Marriage Decision at http://writ.news.
findlaw.com/grossman/20041214.html (last visited April 29, 2005) and Merin, Equality for Same-Sex Couples — The Legal
Recognition of Gay Partnerships in Europe and the United States 160 (2002).

46 Title 5a (art. 80a-80e) Dutch Civil Code (Burgerlijk Wetboek), introduced by Wet tot wijziging van Boek 1 van het
Burgerlijk Wetboek en van het Wetboek van Burgerlijke Rechtsvordering in verband met opneming daarin van bepalingen
voor geregistreerd partnerschap, Staatsblad 324 (1997).

47 Titre Vbis (art. 1475-1479) Belgian Code civil, introduced by Loi sur la cohabitation Iiigale of November 23, 1998. See
Becker, Das Gesetz Uiber die gesetzliche Lebensgemeinschaft in Belgien, Mitteilungen der Rheinischen Notar-Kammer,
155 (2000); Senaeve, Geregistreerd partnerschap: pleidooi voor de institutionalisering van de homoseksuele tweerelatie
(1998).

48 See also for a general overview Boswell, Same-sex unions in premodern Europe (1994) and Calr, Le convivenze
registrate in Europa: verso un secondo regime patrimoniale della famiglia (2000); Legalrecognition of same-sexcouples in
Europe (Boele-Woelki & Angelika Fuchs, eds., 2003). For the legislative draft in Luxembourg see Projet de loi relative aux
effet Ingaux de certains partenariats, dossier parlementaire No. 4946 of May 23, 2002.

49 The Danish Registered Partnership Act (Lov om registered partnerskab No. 372) of June 7, 1989 was the first of its
kind worldwide. See Merin, Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the
United States 61 (2002); Scherpe, Zehn Jahre registrierte Partnerschaft in Danemark, DEuFamR 32 (2000).

50 Laki rekisterdidysta parisuhteesta No. 950/2001 of November 9, 2001. See Merin, Equality for same-sex couples: the
legal recognition of gay partnerships in Europe and the United States 107 (2002).

51 Titre XII (art. 515-1 till art. 515-8) French Code civil, introduced by Loi No. 99-944 sur le pacte civil de solidaritin of
November 15, 1999. See Boutin, Le «marriage» des homosexuels?: CUCS, PIC, PACS et autres projets Ingislatifs (1998)
and Fernandez, Le loup et le chien: un nouveau contrat social (1999).

52 Barne- og familiedepartementet, The Norwegian Act on Registered Partnerships for Homosexual Couples (1993);
Lwdrup, Registered Partnerships in Norway, in: The International Survey of Family Law 1994, 387 (Bainham ed., 1996).;
Merin, Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the United States 80
(2002).
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3. Npamap3ki napagak cynpaub lNpaBoy acobHara rpamaassiHiHa

3a vacami Tpaugra Paiixy (1933—1945) y HameuubiHe nepaBaxarna rneasiwya, WTo roMacakcyarb-
HacbLb Mepafjaeuua, WTO fHa 3apas3Hasi, a 3 ratar npblybliHbI rpamagaTBa Mycina oeiup ag sie aba-
poHeHae. Aniaamito MoxHa 6bIno Npagyxiniub ToMbKi ApakoHayckiMi nakapaHbHsaMI®. Lisram goyrara
Yyacy nagsinacs wMaT gacbinegaBaHbHAY, SKia WTopady nakassani, LWTO roMacakcyarnbHacblpb Henbra
3bMsHiLb abo nepagaupb Sk xBapoOy iHwamy Yanaseky. AAConb MoxHa 3pabilb A3bBe BbICHOBLI. [a-
nepLuae, kani cakcyarnbHas apbleHTaubls He “3apasHas” i narpo3bl HaBsipTaHbHA reTapacakcyanay y
romacakcyarnsl He iCHye, HAMa 11 NaTpabbl “abapaHsaup” neplwbix. MNa-gpyroe, 3bixo43siybl 3 Taro, LWTO
romMacakcyaniCTbl HS BOMbHbIS 3bMSIHiLb CBAl0 apbleHTaLbIl0 HaBaT Mpbl BAMKIM Ha Toe >XafaHbHi, iX
nepacbnes i AbICKpbIMiHaLIbIS NapyLLae npaBbl YaraBeKka Y CydacHbIM iX pasyMeHbHI.

4. AGapoHa npaBoy A3fuen

HeabxogHacbub abapaHiub NpaBbl A3dUen usaram goyrara Jyacy 6bina agHbIM 3 UOHTPanbHbIX apryMaH-
Tay Ha KapbICbLb N3Hani3aLpbli roMacakcyarnbHbIX NaBoA3siHay SK Takix, npblubiM i ¥ HameuybiHe, i y SLUA.
Ak 6avHa 3 palwaHbHA HaAMeLkara Bundesverfassungsgericht ap 1957 1.3, nbiTaHbHe KpbiMiHanizaubli ro-
MaCaKCyarbHbIX CTaCcyHKay namik Myx4blHaMi He agacabnsanacs an npabnemMbl abapoHbl NPaBoy A3SILEN.

Tonbki nacbns Taro, ik ObINO AaBeA3eHa, LUTO roMacaKkcyarbHacbLb He nepajaelua, WTo A3suen (re-
Tapacakcyanay) Henbra 3pabilb romacakcyanami npas ronasbi akT, NbiTaHbHE A35LeN | Aapochbix navano
pasmsaauua acobHa i Apickycist Habblna 60nbLL KaHKPSTHBI XapakTap. bbino y3bHATae HacTynHae nbita-
HbHE: [a sikora rogy Aseui Mycslb Melb KpbIMiHanbHyto abapoHy af CakcyarbHbIX 3axagay? pblybiv
3aKpaHana siHo HA TOSbKi roMacakcyarbHyo chapy, ane yBeCb Maciy CakcyarbHbIX 3MaybIHCTBaY.

C. AgHanonbist ceM’i i npaBbl 6aLbKoy

[akpbIMiHanisaLbld roMacakcyanbHacbLi &cklb NepllbiM HeabxooHbIM KpOKaM Ansi HagaHbHSA ro-
MacaKcyarnbHbIM Mapam ycix npaBoy, sKiMi BanofaloLb retapacakcyanbHbls ceM’i. [aybiHaloubl 3b cs-
MelrHara, roTbisi NpaBbl AaTbl4alb amaiib YCiX iHLWbIX raniHay npaea, a MeHaBiTa cnagybliHHara npasa,
npaBa Ha N3HCii i caublANbHbIA rapaHThii, HA abapoHy cTapacbLi, NpaBbl HA arynbHy Maémachblb,
iIMYyHITST nagyac KpbIMiHanNbHbIX Npauacay abo npaBbl Na nNagaTKOBOBLIM 3akaHagaycTBe*. [13e na-
ndarae 3bBA3ak NaMik A3KpbIMiHANi3aubIai roMacakcyarnbHacbLUi Abl SkacbUio i ab’émam gagaTKoBbIX
npaBoY, rapaHTaBaHbIX roMacakcyanbHbiM napam? Kab agkasaub Ha ratTae nbiTaHbHE, 3bBEPHEMCS Aa
ABYX acnakray camMenHara ripasa: npaBa Ha wiob i yCbIHOYNeHbHe A35Len.

l. MpaBa Ha wnto6.

lomacakcyanam gassoneHa 6pauua wnobam 3 atpbiIMaHbHEM POYHbIX 3 reTapacaKcyarbHbIMi napami
npaBoy y acobHbIX KpaiHax CbBETY. YNepLUbIHIO NMpaBa Ha Wb 6bio Hagaa3eHae roMmacakcyanbHam
napbl ¥ HigapnsHgax y kpacaeiky 2001 r.*' Ha nornsg agHaro 3 gsnyrartay ransHgskara napnsiMaHTy,
npocTa 3aparicTpaBalb agHanonbl Wio6* 6bino HegacTaTkoBa. ParicTpaublsi, na sro crnoBax, “mosbKi
MapaapbiH. [sma swys He canpaydHae macna™?. banbria 3pabina aHansriyHbl Kpok 28 ntotara 2003
r#4 3 1999 r. y HekaTopbIX KaHaA3Kix NpaBiHLbISX roMacakcyanbHbIM NapamM Aa3BofieHa bpauua Lwrno-

38 Till Bastian. Homosexuelle im Dritten Reich (2000).

39 In. Bblwak (cnacbinka 15).

40 [nsa nayHenwara cbnicy rn. Puls. Familienrechtliche Aspekte der Gleichstellung homosexueller Partnerschaften, y:
Gleichgeschlechtliche Lebensgemeinschaften in Sozialethischer Perspektive: Beitradge zur rechtlichen Regelung pluraler
Lebensformen 28, 36 (Keil & Haspel, eds., 2000).

41 'n. Maxwell. Opening Civil Marriage to Same-Gender Couples: A Netherlands-United States Comparison, vol. 4.3
Electronic Journal of Comparative Law, (November 2000), na agpace <http://www.ejcl.org/43/art43-1.html> (anowHsie
HaBeaBaHbHe 16 nictanaga 2004).

42 Tn. napTHapCTBbI, 3aparicTpaBaHbla y HigapnaHgax — Heida,Gids geregistreerd partnerschap (2000).

43 Upit. na Merin. Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the United
States 124 (2002).

44 Wet tot openstelling van het huwelijk voor personen van hetzelfde geslacht en tot wijziging van een aantal bepalingen
van het Burgerlijk Wetboek. 28 ntotara 2003 Banbrinickas AdiubiiHasn asata (Belgische Staatsblad) na agpace <http:/
www.ejustice.just.fgov.be/doc/rech_n.htm> (anowHsie HaBeaBaHbHe 16 nictanaga 2004 r.).
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Spain®, Sweden®, Switzerland®®, and — to be examined further — Germany.
1. Germany

In some ways similar to the years of the spirit of the Weimar Republic, the 90s in Germany were
guided by change and social liberalism. The family image of father—mother—child has made room for
other forms of family. A high percentage of children are raised by single parents who either divorced
or never married. There is less harassment and stigmatization for families that are “unconventional”.
Things have become “normal” that would have been considered “outrageous” only two or three dec-
ades before.

As far as marriage is concerned, the German Constitution creates an obstacle for gays and lesbians
that is difficult to overcome. Art. 6 sec. 1 Grundgesetz (Basic Law, the German Constitution) sets forth
the principle that marriage shall enjoy the special protection of the state. Marriage is protected as an
institution (/Institutsgarantie). In 1979 the Bundesverfassungsgericht defined marriage in this sense as
“the union of a man and a woman”%. Unless there is concrete evidence of a fundamental change in
society as to the point that marriage requires a couple of different sex or unless the Constitution will
be amended, this provision bars the introduction of same-sex marriages, because that would violate
the “special” protection ordained by the Basic Law®’.

The legislator, however, is not entirely restricted by this decision. He is still free to grant same-sex
couples some kind of legal recognition within the limits art. 6 sec. 1 GG sets forth%8. Thus, in 2001 the
Federal legislator passed the Act on the Termination of the Discrimination of Same-Sex Partnerships
(LPartDisBG)%°. It entered into force in August 1, 2001. Embedded in art. 1 LPartDisBG is the Act on
Same-Sex Partnerships (LPartG)®. It was modelled after the former Marriage Act (Ehegesetz) that
is now incorporated into the German Civil Code (BGB). According to the new law two persons of the
same sex can enter into a partnership (§ 1 LPartG). Same-sex partners owe care and support to each
other (§ 2 LPartG), they are free to chose a common name {§ 3 LPartG) and are bound to also finan-
cially support each other (§ 5 LPartG)®'. The partners can amend the statutory matrimonial property
regime (§ 6 LPartG) by entering into a life-partnership contract (§ 7 LPartG). According to § 10 LPartG
one partner becomes the intestate heir of the deceased partner. The fact that one partner becomes a
relative of the other partner (§ 11 LPartG) leads to further rights in other areas of law such as criminal
procedure, civil procedure, and tax law. The partnership can be terminated upon application of one or
both partners (§ 15 LPartG). Even after the termination of the partnership a partner — under certain
conditions — is entitled to alimony (§ 16 LPartG).

Proceedings initiated by the governments of Bavaria and Saxony before the Bundesverfassungs-
gericht to have the Act declared unconstitutional failed®?, and in fact achieved the opposite result. The
plaintiff Londer had argued that allowing same-sex partnerships would damage the legal fundaments

53 See for further reference Dethloff, Registrierte Partnerschaften in Europa, Zeitschrift fir Europaisches Privatrecht 59,
61/62 (2004).

54 Merin, Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the United States 94
(2002).

55 See Federal Act on registered partnerships of same-sex couples (Bundesgesetzes Uber die registrierte Partnerschaft
gleichgeschlechtlicher Paare) at <http://www.ofj.admin.ch/themen/glgpaare/bot-d.pdf> (last visited November 16, 2004).
56 Bundesverfassungsgericht, decision of February 28, 1980, Entscheidungen des Bundesverfassungsgerichts (BVerfGE)
53 at 245.

57 Pauly, Sperrwirkung des verfassungsrechtlichen Ehebegriffs, Neue Juristische Wochenschrift 1955 (1997).

58 Bundesverfassungsgericht, decision of April 3, 1990, Entscheidungen des Bundesverfassungsgerichts (BVerfGE) 82, 15.
59 Gesetz zur Beendigung der Diskriminierung gleichgeschlechtlicher Gemeinschaften: Lebenspartnerschaften
(LPartDisBG), BGBI. 2001 | 266. As to the amendments and cancelled provision compared to the initial bill see BT-Drucks.
14/3751 and BT-Drucks 14/4545. In the English language see Levitt, New Legislation in Germany Concerning Same-Sex
Unions, 7 ILSAJICL 469 (2001).

60 Gesetz Uber Eingetragene Lebenspartnerschaft (Lebenspartnerschaftgesetz — LPartG).

61 For more information see Dethloff, Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut,
Neue Juristische Wochenschrift 2598, at 2600 et seq. (2001).

62 See Bundesverfassungsgericht, decision of July 17, 2002, Neue Juristische Wochenschrift 2543 (2002). For a
discussion of this decision see Braun, Das Lebenspartnerschaftsgesetz auf dem Prifstand — BVerfG, NJW 2002, 2543,
Neue Juristische Wochenschrift 21 (2003). As to the delayed enactment of implementing laws in Bavaria see Bundesverf
assungsgericht, Neue Juristische Wochenschrift 3323 (2001).
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0am y Mexax arynbHara npaea, pbIXTyella 3akaHagayyas 6asa Anst NpbIHALbLA Takora pawaHHs Ha
A3sapxkayHbiM y3poyHi*®. Y Tiwnanii ¥ kpacasiky 2005 r. HibxHAS nanaTta naprnsMaHTy yxBarina 3akoHa-
npaekT, WTo Aa3Bansie agHanonbis Wwnobbl.

Y wapary KpaiHay agHanornbis napbl MOryLb 3aparictpaBalub napTHapCTBa. [pbl rATbIM npasbl, SKis
SIHbI aTpbIMIiBatoLb, 3anexalb af KaHKpaTHaW asspxasbl. Y Hiospnangax*, sk i ¥ banbriit?, akpams
wntoby, MoxHa 3aparicTpaBaub i NapTHapcTBa. Capop iHWbIX KpaiHay*®, A3e romacakcyarnbHbis napbl
MOryLb 3aparicTpaBaLb cBae cTacyHki, aHis*®, ®innaHabia®®, dpaHubis®!, Hapearis®?, yacTtka lMiwnaiiss,
Weaubis®, Wearnuapbis®® i — npa wto 6yase BecbLica acobHa — HamevybliHa.

1. HameyybliHa

90-51 ragbl ¥ HameuublHe — yac 3bMeHay i caublsnbHara nibapaniamy — Harageani na gyxy anoxy
Banmapckan Pacnybniki. bayaHbHe caM’i siKk cTapaatbiny baubka-maui-03iysi afbilwno Y MiHynae.
3HayHas KonbKkacbLpb A35uen Oblna ragaBaHas agHbIM 3 0aubKoy, Y BbIHiKY pasnyki abo na-3a wnobam.
“HectaHgapTHbia” ceM’i aguvyni nayHyio nanérky. Toe, LWITO 4AWM3 ABA-TPbl A3ecsuiron3basi tamy
naganocs 6 “abypanbHbiM”, ycnpbiManacs sk “Hopma”.

Lto pa cbiTyaubli ca wnobami, y KaHCTbITYLbli HsaMeudbiHbi 3aknagseHas uskkanepaagonbHas
nepavukoga ansi resy i necbbiek. ApTbikyn 6 cak. 1 nagcTtaBoBara 3akoHy 3amaLioyBae NpbIHLbIN acabnisai
aneki Wby 3 6oky A3apxasbl. [J3spxaBa abapaHse wnob sk acabnisbl iHCTLITYT (Institutsgarantie). Y
1979 r. Bundesverfassungsgericht Bbi3Ha4bly LUMOO SK “3bBA3 MYXXUbIHbI | )XaHYbIHbI"®. ToMbKi ¥ BbINaakKy,
Kani Oyase icHaBaub HeacnpavHae CbBeAYaHbHE KapdHHaWM 3bMeHbl rpaMaf3Kix HacTposy Ha KapbICbLib
rmeasiwva, WwWro wnob mMae pacnayciomkeauua i Ha noazen agHaro nony, abo kani 0yase 3bmeHeHast
KaHcTbITyupist™, MoxkHa Byase ckacaBaub NanaxsHbHe, skoe 3abapaHsie agHanornbis Wb,

45 [anen rmn.: Grossman. The Canadian Supreme Court's Same-Sex Marriage Decision at http://writ.news.findlaw.com/
grossman/20041214.html (anowHse HaBeaBaHbHe 29 kpacagika 2005 r.) i Merin. Equality for Same-Sex Couples — The
Legal Recognition of Gay Partnerships in Europe and the United States 160 (2002).

46 Yactka 5a (apt. 80a-80e) NpamaassaHcki Kogake MansiHabli (Burgerlijk Wetboek), npagctaynexsl Wet tot wijziging van
Boek 1 van het Burgerlijk Wetboek en van het Wetboek van Burgerlijke Rechtsvordering in verband met opneming daarin
van bepalingen voor geregistreerd partnerschap, Staatsblad 324 (1997).

47 Yactka Vbis (art. 1475-1479) IpamagasHcki Kogake banbrii, npagctaynexsl Loi sur la cohabitation légale ag 23
nictanaga 1998 rogy. I'n. Becker. Das Gesetz Uber die gesetzliche Lebensgemeinschaft in Belgien, Mitteilungen der
Rheinischen Notar-Kammer, 155 (2000); Senaeve. Geregistreerd partnerschap: pleidooi voor de institutionalisering van
de homoseksuele tweerelatie (1998).

48 [na arynbHara asHasmneHbHsi rm.: Boswell. Same-sex unions in premodern Europe (1994) and Calt. Le convivenze
registrate in Europa: verso un secondo regime patrimoniale della famiglia (2000); Legal recognition of same-sex couples
in Europe (Boele-Woelki & Angelika Fuchs, eds., 2003). LLTo ga 3akoHanpaakTy y Jltokcambypry, rm. Projet de loi relative
aux effet légaux de certains partenariats, dossier parlementaire No. 4946 of May 23, 2002.

49 [auki 3aparictpaBaHbl AKT [TapTHapcTBa (Lov om registered partnerskab No. 372) ag 7 yspseHst 1989 rogy 6bly
nepweim y cbBeue. [n. Merin. Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the
United States 61 (2002); Scherpe. Zehn Jahre registrierte Partnerschaft in Danemark, DEuFamR 32 (2000).

50 Laki rekistertidysta parisuhteesta No. 950/2001 ag 9 nictanaga 2001 roay. I'n.: Merin. Equality for same-sex couples:
the legal recognition of gay partnerships in Europe and the United States 107 (2002).

51 Yactka Xll (apt. 515-1 go apt. 515-8) pamapassHcki kogake PpaHupli, npaactayneHsl Loi No. 99-944 sur le pacte civil
de solidarité ag 15 nicranaga 1999 rogy. ['n. Boutin. Le “marriage” des homosexuels?: CUCS, PIC, PACS et autres projets
|égislatifs (1998) and Fernandez, Le loup et le chien: un nouveau contrat social (1999).

52 Barne- og familiedepartementet. Hapsacki Akt ab ParicTpaubli napTHapcTBay Ans romacakcyanbHbix napay (1993);
Laudrup. Registered Partnerships in Norway, y: The International Survey of Family Law 1994, 387 (Bainham ed., 1996).;
Merin. Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the United States 80 (2002).
53 [anen rn.: Dethloff. Registrierte Partnerschaften in Europa, Zeitschrift fir Europédisches Privatrecht 59, 61/62 (2004).
54 Merin. Equality for same-sex couples: the legal recognition of gay partnerships in Europe and the United States 94
(2002).

55 In.: ®apapanbHbl AT ab ParictpaBaHbix MapTHapcTBax AgHanonbix Mapay (Bundesgesetzes Uber die registrierte
Partnerschaft gleichgeschlechtlicher Paare) na agpace <http://www.ofj.admin.ch/themen/glgpaare/bot-d.pdf> (anowHsie
HaBeaBaHbHe 16 nictanaga 2004 rogy).

56 Bundesverfassungsgericht, pawaHbHe ag 28 notara 1980 rogy, Entscheidungen des Bundesverfassungsgerichts
(BVerfGE) 53 at 245.

57 Pauly. Sperrwirkung des verfassungsrechtlichen Ehebegriffs. Neue Juristische Wochenschrift 1955 (1997).
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of marriage. The court, however, did not see any disadvantages for the institution of marriage since its
legal foundation is not changed by the new law®. As a consequence, the legislature felt free to abol-
ish some of the remaining distinctions between partnership and marriage. In June 2004 a draft for the
amendment of the LPartG was introduced into the lower house of the German parliament (Bundestag)
by the government in order to further improve the situation for homosexual registered partnerships®.
The new law entered into force on January 1, 2005%. The situation of same-sex partnerships is now
adapted to the law that exists for heterosexual couples in many important areas, such as marital prop-
erty, alimony, the conditions for “divorce” (separation), pension rights adjustment and even step-child
adoption.

2. United States

The change in the United States’ legal landscape regarding the penalization of homosexuality is still
young, which makes it difficult to draw conclusions as to its impact on the civil rights of gay couples.
There is one decision, however, that can be at this early date considered a milestone. In Novem-
ber 2003, the Supreme Court of Massachusetts has decided in Goodridge v. Department of Public
Health®® that the ban for homosexual couples to marry violated the Massachusetts constitution.

There had been other states in the US before that granted rights to homosexual couples. For
example,“civil unions” between partners of the same sex have been permissible in Vermont since
1999. The decision in Baker v. State of the Supreme Court of Vermont paved the way for the first civil
union statute in the United States®”. The Vermont Court ruled that the Vermont Constitution demands
the same rights for all its civilians. That meant that the Vermont legislature had to take adequate
measures to confer the benefits of marriage to same-sex couplies®®. Since the judgment was based on
the state Constitution, it was not subject to revision by the U.S. Supreme Court®. In Baehr v. Lewin,
the Hawaii Supreme Court held that banning same-sex marriages violated the equal protection guar-
antee of the Hawaii Constitution’. Later, however, the state legislature amended the Constitution in
a way that extended the right to marriage to heterosexual couples only. In the decision Hernandez v.
Robles” a New York trial court in February 2005 interpreted the New York constitution to permit same-
sex marriage. And also in 2005 the General Assembly of Connecticut introduced the institution of Civil
Unions, the first state in the United States to do so without pressure from a court decision.

The opponents of same-sex marriage, however, did not sit and wait either. Already in 1996 Con-
gress passed the Defense of Marriage Act (DOMA)™ setting limits to the full faith and credit clause by
stating that no State shall be required to recognize any public act respecting a relationship between
persons of the same sex that is treated as a marriage under the laws of such other State. In addition in
July 2004 the Marriage Protection Bill passed the House of Representatives. It intends to bar federal
courts from forcing a state to recognize same-sex marriages from another state. President Bush has
already moved for an amendment of the U.S. Constitution stating that marriage in the United States
shall consist only of the union of a man and a woman. The amendment was proposed in the House of

63 Bundesverfassungsgericht, decision of July 18, 2001, Neue Juristische Wochenschrift 2457 (2001).

64 BT-Drucks. 15/3445. See Dethloff, Adoption durch gleichgeschlechtliche Paare, Zeitschrift fir Rechtspolitik 195
(2004).

65 See as to the new law Wellenhofer, Das neue Recht fir eingetragene Lebenspartnerschaften, Neue Juristische
Wochenschrift 705 (2005).

66 440 Mass. 309, 798 N.E.2d 941.

67 170 Vt. 194; 744 A.2d 864 (1999), available at <http://www.sec.state.vt.us/otherprg/civilunions/civilunionlaw.h

tml> (last visited May 25, 2005).

68 See Strasser, On same-sex marriage, civil union, and the rule of law: constitutional interpretation at the crossroads 1
(2000).

69 Strasser, On same-sex marriage, civil union, and the rule of law: constitutional interpretation at the crossroads 2
(2000).

70 74 Haw. 530; 852 P.2d 44 (1993).

71 See at hitp://www.courts.state.ny.us/reporter/3dseries/2005/2005_25057. htm (last visited April 29, 2005).

72 An Act Concerning Civil Unions, available at <http://www.cga.ct.gov/2005/fc/2005SB-00963-R000379-FC.htm> (last
visited May 25, 2005). The statute will be effective October 1, 2005. For a general overview of developments in the US
one year after Goodridge see Joanna Grossman, The One-Year Anniversary of Same-Sex Marriage in the United States,
<http://writ.news.findlaw.com/grossman/20050517.htmlI> (last visited May 25, 2005).

73 28 U.S.C. §1738C.
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3akaHagayua, TbiM HF MeHLL, HS Larnkam abMexasaHbl AaaseHan sabapoHail. EH Moxa rapaHTaBsallb
agHanonbiM napam HelTa KWTanTy KamnaHcaubli i 3acTauua npbl r3TbiM Yy Mexax apTbikyna 6 cak.
1 KaHcTbiTyubli®. Y Taki cnocab, y 2001 r. ByHaacTar yxsaniy Akt npa CnblHeHbHe [biCKpbIMiHaLbli
ApHanonbix MNapTHapay (Act on the Termination of the Discrimination of Same-Sex Partnerships — Lpart-
DisBG)%. Mou, &H Habbly 1 xHiyHs 2001 r. YacTkaw LpartDisBG (apTbikyn 1) ctaeuya AKT npa AgHanonbis
MapTtHapcTebl (Act on Same-Sex Partnerships — LPartG)®. LPartG nabygasaHbl na npbiHubIne Obinora
Kopakcy ab LUntobe (Ehegesetz), siki céHbHsA écblb YacTkan LibiBinbHara kogakcy HameudbiHbl (Ger-
man Civil Code -BGB). 3rogHa 3 HOBbIM 3akoHaM, A3bBe acobbl agHaro nony MaroLb npasa ycTynalb
y napTtHapcTBbl (§ 1 LPartG). AgHanonbis napTHapbl Mycslb NaaTpbiMAiBaLb i Knanauiuua agsiH npa
agHaro (§ 2 LPartG), sHbl Mmatoup nNpaBa abpaup arynbHae ima (§ 3 LPartG) i 3abaBsasaHbl iHaHcaBa
naatpbiMniBaub aAasiH agHaro (§ 5 LPartG)®. lMapTHapbl matoub npaBa 3bMsiHiLb LWMHOOHBI PAXKbIM
AaTtblvyHa arynbHanm maémacsui (§ 6 LPartG) npbl nagnicaHbHi NaxbiubLéBara KaHTPaKTy-NnapTHIPCTBa
(§ 7 LPartG). 3rogHa 3 § 10 LPartG, koxHbl 3 napTHapay pobiyua cnagkaemMuaMm Maémachbli iHwara
y BbIiNadKy Aro cbMepui npbl agcyTHacuUi TocTamaHTy. dakT Taro, LWTO NapTHapbl pobsuua ceaskami
(§ 11 LPartG), Bbiknikae HagaHbHE iM iHLbIX NPaBoOY, HaMpbIknaz, npaBoy y cdapbl KpbIMiHanbHara
nepacbneny, rpamMaassHCKiXx CydoBbIX npauacay, nagartkoBara 3akanagayctsa. [MaTpHapcTBa Moxa
ObILUb crnbiHEHae na 3asaBe agHaro abo abogsyx napTHapay (§ 15 LPartG). HaBaTt nacbns npbinbIHEHLHS
NapTH3PCTBa NapTHIp MoXa — Mpbl N3YHbIX abcTaBiHax — NPaTaHAaBaLb Ha aniMaHTbl (§ 16 LPartG).

Mpauac, ski iHiubiasani y Bundesverfassungsgericht ypanbl basapbli i CakcoHii 3 MaTan npbl3Haub AKT
npa AgHanonbis [NapTHapCTBLI HeagnaBeHbIM KaHCTeITyLUbIi, NpaBaniyca®2, éH HaBaT Mey agBapoTHbI
BblHiK. Ldnder-nasblyHiki cbuUBApOKani, LITO 0a3BOS Ha agHamnonbig Wniobbl 3alkoasiub npayHbIM
nagMmypkam wroby. Cya, agHak, He naragsiycs 3b MepkaBaHbHAMI NasblyHiKOY, 60 HOBbI 3aKOH He
3aKpaHae npayHara nagmypky wwinoby. BeiHikam ctanacs Toe, WTo 3aKkaHadayybls opraHbl hapmarnbHa
ckacaari anoLuHis agpo3bHEHbHI Namik NapTHAapCTBam i wtobam. Y nineHi 2004 r. HAMeUKi Ypag yHEC
Ha pasrnag HKHAM nanaTtel NApNAMIHTY 3akoHanpaekT, aki NpagyrnegxBae YHSCEHbHE 3bMeHay Yy
LPartG pns Taro, kab 3aparicTpaBaHbls FCMac3kcyarbHblS NapTHIPCTBLI aTpbiMani 6onbLl npaBoy®.
HoBbl 3akoH Habbly Mo, 1 ctygseHs 2005 r% Y wmar akix cdapax agHanonbis NapTHIPCTBLI 3apas
HabblBalOLb CTATyC, aHansrivyHbl CTaTyCcy reTapacakcyanbHbix napay. 'aTa agbeiBaeyua, Hanpbiknag, y
capax arynbHav MaémachLi, animaxTay, ymosay “passoay” (agacabneHbHsi), npaBoy Ha aTpbiIMaHbHe
N3HCIi i HAaBaT Ha YCbIHOYNEHbHE A3siLiei.

2. 3nyyaHbia WTaTbl AM3pbIKi

3bMeHbl Y CTayneHbHi amapbIkaHCKiX CyAoy LITO Aa ndHanisaubli romacakcyanbHacbLi aabbinics
HA4ayHa, Tamy i uUshkka nakynb pabiub N3yHbIS BbICHOBbI HAKOHT iX YNnbiBy Ha rpamag3sHckae
CTaHoBIWYa afgHanonbIX napay. TeiM HA MEeHLU, YXO Ha raTbiM dTane afHo palUdHbHE amapblkaHcKara
cyda YKo MOXKHa nivblib chiMbanivyHbIM. Y nictanagse 2003 r. Boiwanwbl Cya wraty MacavycaTc BelHEC
B3pAbIKT na cnpase [yopbidx cynpayb MiHicmapcmea Axosbl 30apoy’s®, 3arogHa 3b siKim 3abapoHa Ha
agHanonbla Wnobb! He agnaBsaae KaHCTbITYL bl WTaTY.

58 Bundesverfassungsgericht, pawaHbHe ag 3 cakasika 1990 rogy, Entscheidungen des Bundesverfassungsgerichts
(BVerfGE) 82, 15.

59 Gesetz zur Beendigung der Diskriminierung gleichgeschlechtlicher Gemeinschaften: Lebenspartnerschaften (LPart-
DisBG), BGBI. 2001 | 266. LLUTo ga 3bMeHay i HAYKNtovaHbIX Y AaKyMIHT yacTak rn. BT-Drucks. 14/3751 i BT-Drucks
14/4545. Ha anrenbckan moBe . Levitt. New Legislation in Germany Concerning Same-Sex Unions, 7 ILSAJICL 469
(2001).

60 Gesetz Uber Eingetragene Lebenspartnerschaft (Lebenspartnerschaftgesetz — LPartG).

61 [Lanen rn.: Dethloff. Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische
Wochenschrift 2598, at 2600 i ganewn. (2001).

62 I'n. Bundesverfassungsgericht, pawaHbHe ag 17 nineHa 2002 roagy, Neue Juristische Wochenschrift 2543 (2002). na
abmepkaBaHbHSA raTara pawwaHbHs M. Braun. Das Lebenspartnerschaftsgesetz auf dem Prifstand — BVerfG, NJW 2002,
2543, Neue Juristische Wochenschrift 21 (2003). LLTo aa nosbHsAra BbikaHaHbHA 3akoHay y basapbli . Bundesverfas-
sungsgericht, Neue Juristische Wochenschrift 3323 (2001).

63 BT-Drucks. 15/3445. I'n. Dethloff. Adoption durch gleichgeschlechtliche Paare, Zeitschrift fir Rechtspolitik 195
(2004).

64 In. HakoHT HoBara 3akoHy Wellenhofer. Das neue Recht fiir eingetragene Lebenspartnerschaften, Neue Juristische
Wochenschrift 705 (2005).

65 440 Mass. 309, 798 N.E.2d 941.
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Representatives on September 23, 200474, Similarly, attempts are underway in Massachusetts for a
constitutional amendment banning same-sex marriages.

Il. The right to adopt children

Often closely linked to the desire to marry is the desire to raise children. The capability of homo-
sexual partners to raise children has frequently been raised as an issue, and even if so, if being raised
by two fathers or two mothers would nonetheless cause harm to the child’s development. It seems
noteworthy that it is rarely discussed whether it is in the best interest of the child to be raised by het-
erosexual parents, if the girl or boy realizes at an early age that she or he is homosexual and lives in
fear of his or her parents’ reaction.

By far, more research on the first question is done in the United States than in Germany. Often
voices in the legal discussion in Germany refer to US-American studies in support of their argumenta-
tion’s. Studies demonstrate that being raised by homosexual parents is by no means negative for the
child’s development’. There were no indications that children raised by same-sex partners are later
confronted with problems within their social and in particular intimate relationships. The only problems
that emerged were related to the discrimination gays and lesbians still face, but surprisingly studies
showed that even though children suffered to a certain degree under the discrimination their patents
have to endure as soon as they are out, children suffer more in situations where the parents keep their
homosexuality a secret”.

There has been much debate about how a perfect environment for a child should look. The conclu-
sion drawn by Basile already in 1974 was: "The best interests of the child lie with a loving parent, not
with a heterosexual parent or a homosexual parent.”

1. Germany

Even though the LPartG confers many of rights to same-sex partners that are also granted to mar-
ried couples, it does not as yet allow the joint adoption of children. According to § 1741 subsec. 2 BGB
(German Civil Code) this right is reserved to married couples. One partner of a same-sex partnership
could adopt a child on his own, but his or her partner in such a case would not be entitled to adopt his
or her stepchild™. The situation is different for biological children of one of the partners. To meet the
practical needs that arise out of raising children in the same household, the LPartG created in § 9 a
so called “small custody” for the other partner, parallel to § 1687b BGB in a case of a new spouse®®.
This solution has been criticized in legal doctrine as contrary to the best interest of the child, since
even though the child and the other partner build up a factual parent-child relationship, the child would

74 108th Congress, 2d Session, H.J. RES. 106.

75 So did Dethloff, Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische
Wochenschrift 2598, at 2602 (2001).

76 Compare Cooper, Gay and Lesbian Families in the 21st Century, 42 Fam. Ct. Rev. 178, at 184 et seq. (2004); Sielert,
Zwei-Vater- und Zwei-Mitter-Familien: Sorgerecht, Adoption, und artifizielle Insemination bei gleichgeschlechtlichen
Elternteilen, in: 51 Gleichgeschlechtliche Lebensgemeinschaften in Sozialethischer Perspektive: Beitrdge zur rechtlichen
Regelung pluraler Lebensformen (Keil & Haspel, eds., 2000). For further reference see also Dethloff, Die Eingetragene
Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische Wochenschrift 2598, at 2602/2603
(2001).

77  Sielert, Zwei-Vater- und Zwei-Mutter-Familien: Sorgerecht, Adoption, und artifizielle Insemination bei
gleichgeschlechtlichen Elternteilen, in: 45 Gleichgeschlechtliche Lebensgemeinschaften in Sozialethischer Perspektive:
Beitrédge zur rechtlichen Regelung pluraler Lebensformen (Keil & Haspel, eds., 2000). For a more recent overview of
psychological research with essentially the same result see author Charlotte J. Patterson, Lesbian and Gay Parenting
(1995), available at http://www.apa.org/pi/parent.html (last visited May 25, 2005).

78 R.A.Basile, Lesbian Mothers |, 2 Women’s Rights Law Reporter (2, 18; cf. Sielert, Zwei-Véter- und Zwei-Mutter-Familien:
Sorgerecht, Adoption, und artifizielle Insemination bei gleichgeschlechtlichen Elternteilen, in: 45 Gleichgeschlechtliche
Lebensgemeinschaften in Sozialethischer Perspektive: Beitrdge zur rechtlichen Regelung pluraler Lebensformen (Keil &
Haspel, eds., 2000).

79 Criticized by Dethloff, Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische
Wochenschrift 2602 (2001).

80 Dethloff, Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische
Wochenschrift 2602 (2001).
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Y BWA ¥yxo Obini MpausasHThI, Kani acobHbIA LWTaThl HagaBani npaBbl FOMAcaKCyarnbHbIM Mapam.
Hanpblknag, “rpamaassiHcKi 3bBsi3” NaMik napTH3apami agHaro nony AassorieHsl Y wraue BapmaHt 3 1999 r.
PawsHbHe na cnpase batikep cynpaub LLImamy, BbiHeceHae Boiwanwbim Cygom BapmaHTy, npaknana
wnsx nepwamy 3akoHy 3LUA a6 rpamagssHckiM winobe®. BapmaHuki Cya nactaHasiy, LWTO KaHCTbITYLbIS
wraty natpabye, kab yce SAro xbixapbl Meni agHONbKaBbls MpaBbl. TakiM YbiHaAM, 3akaHagaydas yrnaga
wtaty BapmaHT mycina npblHALb HeabxoaHblst 3axafbl, kKab Bbirogbl WOy agvyni Ha cabe i agHanornbIs
napbl®. Boiwanwel Cyn 3LWA HA mey npaBa neparneseub fafl3eHae palldHbHe, 00 BIpAbIKT Obly
yrpyHTaBaHbl Ha KaHcTbiTyupli wTaTy®. Y cnpaBe baep cynpaub JlesiHa aBavicki Bbiwaniwbl Cyn
nacrtaHaBiy, WTO 3abapoHa agHanonbix Wobay napyliae npaBa Ha POYHbIA rapaHThli YCiM Xbixapam
LTaTy, 3aknagaeHblis y sro KaHcTbITyubli®. MasbHen, agHak, 3akaHagayybl opraH LWTaTy YHEC 3bMSIHEHbHI
Yy KaHCTbITYLbIIO TakiM YblHaM, LUTO MallbIpbiSliCa TOMbKI NpaBbl retapacakcyasnbHbix napay. Y 2005 . y
paLLsHbHI Na cnpase 3pHaHAac cyrnpaub Pobrieca™ cyp nepluain iHcTaHubli wraTy Heto-Epk nactaHasiy,
wTo KaHCTbITyubls WTaTy gasBansge agHanonbisa wiobbl. Takcama y 2005 r. MeHspanbHas Acambnes
wraty KaHakTbIKyT yxBanina cTBapaHbHE iHCTBITYTY rpamag3ssHckara witoby. Y Taki cnocad, KaHakTbikyT
ctay nepwbim wratam y 3WA, a3e raTel iHCTBITYT yBeaA3eHbl 6e3 aamMbicrnioara Licky 3 6oky cyaa’.

AfHak i anaHaHTbl agHanonbIxX wWwnwobay He caaseni cknaywel pyki. Awys y 1996 r. Kanrpac 3LUA
yxBaniy Akt ab AbapoHe LLUntoby (Defence of Marriage Act — DOMA)™2. Y imM 3aknazseHbl MyHKT npa Toe,
LITO aHiBOA3IH LWTAT HA Mae npaBa MNpbIHSLb 3aKOHY, 3rof4Ha 3b SKiM Y 3aKaHagayCcTBe LUTaTy CTacyHKi
namix noa3bmi agHaro nony 6eini 6 NpbipoyHeHbIA ga wniobdy. bonbw 3a Toe, y nineHi 2004 r. Nanata
MpapacTtayHikoy npbiHsana 3akoH ab abapoHe Wwnoby. EH ckipaBaHbi Ha Toe, kab 3abapaHilb h3aspanbHbIM
cydaM npbIMyLUalb N3YHbI LWTAT Bbl3HaBaLb aAHaMNorb! WO, 3akmnoyaHb! Y iHWbIM wrale. MpasbigsHT
Byw mae Hamep npasecbli nanpayky y KaHctoiTyubito 3LUA, ase 6bino 6 3amauaeaHa, WTo wriobam
MOXa Nidbluua TOMNbKi 3bBA3 MY>X4bIHbI | XaH4blHb!. [lanpayka Obina naknagseHa Ha pasmmsag y MNanary
MpapcTtayHikoy 23 BepacbHst 2004 .73 AHansriyHbls 3axagbl npbiMatoLb ynaabl wraty Macadvycatc —
TaM Takcama pobsuua cnpobbl KAHCTBITYLbIMHA 3abapaHiub agHanonbIs WNookLI.

Il. MpaBa Ha ycbIHOYNEeHbHe A35Len

Benbmi Oniskae ga npari nabpauya twmnodam pobiyua kagaHbHe ragaBaub A3suen. Yacbusikom
CKeNTbIKi acnpayBatoLb 300SIbHACbLL FCMaCcaKcyarbHbIX Napay ragaBaub A39Uen — CblbBApaKaeuua,
HiObl Manbl, ragaBaHbl AByMa OaubkaMi abo A3bBHOMa Mali, HenasbbexxHa Oya3e HenayHaBapTaCHbIM.
Tpaba sragaup, LUTO HIXTO He KnariouilLa npa iHTapachl A3iUsLi Y Bbinagkax, kani xnonew, abo A3ay4dbiHKa
YXKO 3MarsKy navblHatoLb YCbBE4aMIislilb CBad rOMacaKCyasibHaCblb i XbIBYLIb Y 3ayCEOHbIM CTpaxy
BaubKoyckaw paakubli Ha raTa.

Y 3LWA na neplar npabneme HaByKoBbIX Aocbnenay y pasbl 60mbLu, YbiM y HameuvubiHe. YacbLskom
yO3enbHiki npayHbix As6aTtay na rateiM MbiTaHbHi ¥ HAMeuybliHe 3ragBatoup y siKacui aprymaHtay
dakTbl, 30abbITbi amapbikaHCKiMi facbneaHikami’. BblHiki focbrnenay cbBeg4valb npa Toe, WTOo gakT
ragaBaHHs Oaubkami agHaro mnory HiskiMm WKOAHbIM YblHaM He yniblBae Ha pasbBiupLé A3iudaui’®. He

66 170 Vt. 194; 744 A.2d 864 (1999), pacTynHa na agpace <http://www.sec.state.vt.us/otherprg/civilunions/civilunionlaw.
htmI> (anowHse HaBeaBaHbHe 25 TpayHa 2005 rogy).

67 In.: Strasser. On same-sex marriage, civil union, and the rule of law: constitutional interpretation at the crossroads 1 (2000).
68 Takcama. 2 (2000).

69 74 Haw. 530; 852 P.2d 44 (1993).

70 . http://www.courts.state.ny.us/reporter/3dseries/2005/2005_25057.htm (anowHsie HaBeaBaHbHe 29 kpacagika 2005 rogy).
71 Akt npa [pamagssHckis Xaypycbl gactynHbl na <http://www.cga.ct.gov/2005/fc/2005SB-00963-R000379-FC.htm>
(anowHsie HaBegBaHbHe 25 TpayHa 2005 rogy). CtatyT Habipae mou 3 1 KacTpblyHika. [ns arynbHara arnsgy nagsesy y
3LLUA 3a HacTynHbl nacnsa cnpasbl ['yapblmpk rog rm. Joanna Grossman, The One-Year Anniversary of Same-Sex Marriage in
the United States, <http://writ.news.findlaw.com/grossman/20050517.html> (anowHsie HaBeaBaHbHe 25 TpayHa 2005 roay).
72 28 U.S.C. § 1738C.

73 108th Congress, 2d Session, H.J. RES. 106.

74 Ak i Dethloff. Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische Wo-
chenschrift 2598, at 2602 (2001).

75 TMapayHariue Cooper, Gay and Lesbian Families in the 21st Century, 42 Fam. Ct. Rev. 178, at 184 i ganen. (2004);
Sielert. Zwei-Vater- und Zwei-Mutter-Familien: Sorgerecht, Adoption, und artifizielle Insemination bei gleichgeschlechtli-
chen Elternteilen, y: 51 Gleichgeschlechtliche Lebensgemeinschaften in Sozialethischer Perspektive: Beitrage zur rechtli-
chen Regelung pluraler Lebensformen (Keil & Haspel, eds., 2000). Oanen rn. Dethloff. Die Eingetragene Lebenspartner-
schaft — Ein neues familienrechtliches Institut, Neue Juristische Wochenschrift 2598, at 2602/2603 (2001).
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neither be entitled to child support nor be an intestate heir of his or her stepfather or stepmother8'. The
new law now provides for step-child adoption in its new Art. 9 para. 7.

2. United States

Questions of adoption as a part of family law are regulated by the states. Here the situation on this
issue is quite diverse. Some states, like Florida, entirely deny homosexuals the right to adopt, be it
as a single person or as a couple®?. The Florida Supreme Court upheld the respective statute in the
decision Lofton v. Kearney, where the plaintiff had raised three children as a foster father for years,
but was denied adoption only on the ground that he was gay, even though he had taken such good
care of the children that he won the “Outstanding Foster Parent Award”®. Other states are more liberal
and give homosexuals the right to adopt. This is the situation in New Jersey, New York, California,
Connecticut, the District of Columbia, lllinois, Massachusetts, New Hampshire, Ohio, Rhode Island,
Vermont and Washington®. In re Jacob a New York court approved the adoption by one partner of
a same-sex couple of a biological child of the other partner. A similar precedent was set by a New
Jersey court in 1995%,

lll. Comparison of the Reasoning regarding Family Rights for Same-Sex Couples
1. The traditional notion of marriage

As mentioned before, in 1979 the German Bundesverfassungsgericht (Federal Constitutional Court)
defined marriage as “the union of a man and a woman”®. This restriction was based on the traditional
assumption that only marriage could be the foundation of a family®. However, in a decision in 1993
the Bundesverfassungsgericht has also expressed that the constitutional notion of marriage can be
subject to change, although such a change could not yet be found in society at this time®. Scholars
also point out that the significance of marriage has increasingly diminished since the second half of
the 20th century, so it would even be strengthened if more people (gays and lesbians) were able to
join®0,

2. Procreation and the role of chiidren living with same-sex partners

Another argument against gay marriage hoids that procreation is one of the purposes of marriage
and that this purpose could not be reached by gay relationships. The Bundesverfassungsgericht did
not further elaborate whether in its opinion marriage can be the only foundation of either conception
or of raising children, or both. In Goodridge, the Massachusetts Supreme Court expressly rejected the
idea that the primary purpose of marriage was procreation. The “sine qua non” for a marriage is rather
mutual exclusive and permanent commitment of the marriage partners®. This, however, is exactly
what most homosexual couples have in mind when they decide they want to marry. Also, many same-
sex couples have children from former heterosexual relationships or, at least in some states in the US,
were able to adopt children. As far as lesbian couples are concerned, they can even get pregnant by
means of artificial insemination.

What both courts did not mention, although it also speaks against the idea that procreation should
be considered the primary purpose of marriage, is the argument that in such a case only couples that

81 See Dethloff, Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische
Wochenschrift 2602 (2001).

82 See Cooper, Gay and Lesbian Families in the 21st Century, 42 Fam. Ct. Rev. 178 (2004) with reference to Fla. Stat.
ch. 63.042 (2002).

83 157 F. Supp. 2d 1372 (S.D. Fla. 2001).

84 See Cooper, Gay and Lesbian Families in the 21st Century, 42 Fam. Ct. Rev. 178, at 182 (2004).

85 86 N.Y.2d 651 (1995).

86 In re: Matter of Adoption of Two Children by H.N.R., 666 A.2d 535 (N.J. Super. Ct. App. Div. 1995).

87 BVerfGE 10, 59 (at 66); 49, 286 (at 300); 53, 224 (at 245); 62, 323 (at 330).

88 Pauly, Sperrwirkung des verfassungsrechtlichen Ehebegriffs, Neue Juristische Wochenschrift 1955 (1997).

89 Bundesverfassungsgericht, decision of October 4, 1993, Neue Juristische Wochenschrift 3058 (1993).

90 Hark, Vor dem Gesetz, in: Bubeck 60 (2000).

91 Goodridge (see Fn. 66).
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ObIno 30abbiTa cbBeAYaHbHSY Ha KapbiCbLb Taro, WTO A3eli ¥ 6aubkoy agHaro nony merni npabnemsl y
caublsinibHaM kaMyHikaupli i, y npblBaTHaCbLi, Y acabicTbiM XxbiLpbLi. Ag3iHas npabnema 3aknovanacs y
ObICKpbIMiHaLbIi, SIKyt0 Tei | iecbbiliki agyyBatoLb AaraTynb. Ane, xausa Toe i MoXa nagauua AsiyHbIM,
Aocbreq nakasay, WTo Aseli nakyTyoub 60onbLl, kani ix 6aubki xaBatoLb CBatd roMacakcyarbHacbLb,
YbIM Kani Tbisl adKpbITa NpbI3HaOLL CBae CTaCyHKi’s.

HakoHT Taro, skiM Myciupb ObiLb iadanbHae ata4ysaHbHe A8 BbIXaBaHbHA A3iUsUi, cnpadyatouua gayHo
i wmat. Awds y 1974 r. bansin npbIAWIOY Aa HACTynHaW BbICHOBLI: “Y iHTapacax A3iuaui Meub ThiX
DaubKoy, sikis siro Ndsub, a He balbkoy-reTapacakcyanay Ui 6aubkoy-romacakcyanay”™’.

1. HameyvyybliHa

Harneassybl Ha Toe, wWTo LPartG Hagae romacakcyanbHbIM MapaMm LWMaT sKig npaBbl agHanosbix
caM’sy, y iM Makynb He nparnicaHa ix npaBa Ha YCblHOyrneHbHe a3suen. 3rogHa 3 § 1741 nagpasbasen
2 BGB (UpiBinbHara kogakcy HameudblHbI), raTa BbiKIlOYHae npasa napay, Wwro nabpanics wnobam.
AOsiH 3 mapTHapay y romacakcyanbHaln napbl MOXa YyCblHaBilb A43iLa He3anexHa aj iHwara, ane y
TakiM pasy gpyri Ha Mae npaea 3pabiub Toe X camae’. IHwas cbiTvaubls 3b BisnsriYHbIMI A3eubMi
agHaro 3 naptHapay. Onga Taro, kab nagBecbLi HOpbIOgbIYHBI TPYHT Nag HeabxogHacblb CymMecHara
ragaBaHbHA A3suen, y § 9 LPartG gpyromy napTHapy npagyrnegpkaHa Tak 3saHae “Marnoe ansikyHcTsa”,
aHansriuHae § 1687b BGB, ski paryntoe nagoOHbiA Bbinagki gpyrora wnoby’®. [aTylo AakTpbIHY
MOL|Ha KpbITbIKaBari ik HeagnaBegHyto iHTapacam A3iudaui, 60 xaua A3iug i opyri napTHap dapmarnbHa
Matoub cTaTyc A3iusui i agHaro 3 6aubkoy, anoLHi HA Mae aHi NpaBa Ha aTpbiMaHbHe A3sipXKayHau
Aanamori Ha a3ius, aHi a3iua Ha 6yase cnagkaemuam cBawnro npbiémMHara 6aubki abo mMaui y Bbinagaky
apcyTHacbLUi TacTamaHTy®C. HoBbI 3akOH Npaayriegxsae YCbiHOYNEeHbHe A3suent y apT. 9, naparpadge
7.

2. 3nyyvaHbia LitaTbl AMIpbIKI

MbiTaHbHI, 3bBA3aHbIA 3 YCbIHOYMNEHbHEM A34Len, K YyacTka CsMeWHara npaea, paryniowouua Ha
Y3pOyHi Wwrartay. TyT Mbl MaeM farnéka He afHapoaHYH0 CbICTAMY. Y HeKaTopbIX WTaTax, Hanpbiknag y
dnépblase, romacakcyanbHbIM NapamM Haaryn 3abapoHeHa ycbiHaynsaub A3suen, dyasb Toe ¥ akacui
napbl abo naaco6ky®'. Beiwanwbl Cya wraTty ®népblga yxsaniy agnaBeaHbl CTaTyT Y CBaiM palU3HbHi
na cnpaee JIEgpmaH cynpaupb KipHi. Na3blyHik WUMaT rof ragaBay TPoX A34Uen y ctaTyce npbléMHara
Baubki, ane cyg agmoBiy aMy Y fipase cTaub nayHanpayHbiM 6aubkam TOMbKi 3 NpblYblHbI Taro, LWTO
&H reii. Man ysary Ha 6bly NPbLIHSTHI HAaBaT TOW hakT, WTO AMy 6bina HagaaseHas “YaHarapopa
BbIGiTHaMy npbléMHaMy GaubKy” 3a BblgaTHae ragaBaHbHe A3auein®. 3akaHagaycTsa iHWbIX WTaTay
f6onbl nibapansbHae, i AHLI 4a3Bansaiolb agHanomnsiM napam ycblHaynsub Asduen. Toe cnpassanisa
ans wratay Heto-Ixapai, Hblo-Epk, KanidopHis, KaHakTbikyT, Akpyri Kantombis, IniHoiic, Macauycarc,
Hbto-Tamnuwbip, Araé, Poa Aiinana, BapmaHT i BawbIHITOHE. Y cripaee Skaba Hbto-Epcki Cya nassoniy

76 Sielert. Zwei-Vater- und Zwei-Mutter-Familien: Sorgerecht, Adoption, und artifizielle Insemination bei
gleichgeschlechtlichen Elternteilen, y: 45 Gleichgeschlechtliche Lebensgemeinschaften in Sozialethischer Perspektive:
Beitrage zur rechtlichen Regelung pluraler Lebensformen (Keil & Haspel, eds., 2000). [ins na3bHenwara arnsay ncbl-
xansriyHara gocbnegy 3 TbiM Xa BblHikaM . Patterson Charlotte J. . Lesbian and Gay Parenting (1995), nactynHbl na
agpace http://www.apa.org/pi/parent.html (anowHsie HaBeaBaHbHe 25 TpayHsa 2005 roay).

77 Basile R.A. Lesbian Mothers I, 2 Women'’s Rights Law Reporter (2, 18; cf. Sielert. Zwei-Véter- und Zwei-Mutter-Fami-
lien: Sorgerecht, Adoption, und artifizielle Insemination bei gleichgeschlechtlichen Elternteilen, y: 45 Gleichgeschlechtliche
Lebensgemeinschaften in Sozialethischer Perspektive: Beitrdge zur rechtlichen Regelung pluraler Lebensformen (Keil &
Haspel, eds., 2000).

78 Kpobitbika y Dethloff. Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische
Wochenschrift 2602 (2001).

79 Dethloff. Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische Wochen-
schrift 2602 (2001).

80 TIn.: Dethloff. Die Eingetragene Lebenspartnerschaft — Ein neues familienrechtliches Institut, Neue Juristische Wo-
chenschrift 2602 (2001).

81 [In.: Cooper. Gay and Lesbian Families in the 21st Century, 42 Fam. Ct. Rev. 178 (2004) with reference to Fla. Stat.
ch. 63.042 (2002).

82 157 F. Supp. 2d 1372 (S.D. Fla. 2001).

83 In.: Cooper. Gay and Lesbian Families in the 21st Century, 42 Fam. Ct. Rev. 178, at 182 (2004).
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could at least potentially have children were allowed to marry. This would also bar marriages of heter-
osexual couples in a later stage of life, when the woman has already gone through menopause. Also,
the increasing number of children being born outside of marriages, both in Germany and the US, on
the one hand shows that marriage is no conditio sine qua non for procreation. The increasing number
of marriages that deliberately remain childless indicates that procreation is indeed not necessarily
the first and primary purpose of a marriage. That means that already since the 1980s, marriage and
procreation have become disconnected. At some point, the argument could be made that marriage
served to protect children born out of wedlock from illegitimacy; such a protection would not be neces-
sary for homosexual couples. Yet since such children are no longer treated differently, this argument
for distinguishing no longer holds.

Also, there is no causal connection between granting the right to marriage to same-sex couples and
the decrease of the number of births, which especially in Germany is posing a severe problem to the
social system®2. There is no doubt that an increase of population would be very desirable, but this
situation cannot be improved by denying same-sex couples the right to marry. It seems quite unlikely
that a homosexual man or woman will procreate heterosexually because he or she has been denied
the right to marry their same-sex partner.

lll. Comparison with other discriminated groups

In Goodridge the Supreme Court of Massachusetts refers to the decisions of the California Supreme
Court®® in 1949 and the U.S. Supreme Court®* in 1967 that declared the bar of interracial marriages
unconstitutional. It stresses that the right to marry does not mean much if it does not include the right
to marry the person of one’s choice. The court points out that what is unconstitutional in the light of the
discrimination of race cannot be constitutional in the light of sexual orientation. The only difference is
that the understanding of the “invidious quality of the discrimination” has been further developed as to
racial discrimination than as to sexual discrimination®. interestingly, a similar argument based on Nazi
ban on marriages between Jews and non-Jews and its abolition would have been possible in Ger-
many but does not seem to have had much traction, or, put the other way round, was not necessary.

3. Comparative cbservations

The Massachusetts court takes a much more active role in the discussion then the German court.
Where the German Constitutional Court® deciares the pro-same-sex registered partnership bills con-
stitutional the Massachusetts court declares the lack of pro-same-sex marriage legislation unconstitu-
tional and instructs the legislator to take adequate measures to enable same-sex couples to marry.

Is American, or rather the Massachusetts society, more open to a change of same-sex rights than
German society, which would explain the more progressive role of the Massachusetts court? Polls in
Germany in the past few years showed that a significant majority of the German population consider
that heterosexual and homosexual partnerships should be granted the exact same rights®’. Polls un-
dertaken in the United States by CNN, USA Today and Gallup, however, show that a majority of 61%
said that gay marriages should not be recognized as valid by the law®.

Maybe the answer can rather be found in the different role courts play in civil law legal orders like
Germany and in common law countries like the United States. In Germany it is seen as undesirable
if courts take on the role of the legislature, since in civil law systems courts generally only apply and
interpret the law rather then create it. For this reason the view of courts in Germany is turned to the
past rather than foreseeing the will of society in the near future and preparing the path®®. In the United
States, on the other hand, courts have traditionally been at the forefront of legal development.

92 As to the demographic situation and the role of art. 6 GG in this light see Di Fabio, Der Schutz von Ehe und Familie:
Verfassungsentscheidung fbr eine vitale Gesellschaft, Neue Juristische Wochenschrift 993 (2003).

93 Perez v. Sharp, 32 Cal.2d 711 (1949).

94 Loving v. Virginia, 388 U.S. 1 (1967).

95 Goodridge (see Fn. 66).

96 See supra (Fn. 58).

97 Beck, Die verfassungsrechtliche Begrindung der Eingetragenen Lebenspartnerschaften, Neue Juristische
Wochenschrift 1894 (2001).

98 See <http://www.cnn.com/2003/LAW/11/18/samesex.marriage.ruling/index .html> (last visited November 16, 2004).
99 Similar Zuck, Die schwule Braut, Neue Juristische Wochenschrift 176 (1995).
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afHaMy 3 napTHapay ycblHaBiub pogHae A3ius iHwara®. MagobHbl npauagaHT 6bly y cyase Hebto-
Ihxap3si y 1995 .8

lll. MapayHaHbHe aprymaHTaubli
AaTbl4YHA HafaHbHA CAMEWHbIX NpPaBoy agHanonbIM napam

1. TpagbiubliHae pasymMmeHbHe caAM’i

Ak yxo Obino 3ragaHa paHen, y 1979 r. Hameuki Bundesverfassungsgericht BbidHaubly Wb sk
“3bBSA3 MY>X4blHbI i XXaH4blHbI"®. [[9Tae abmexaBaHbHe YrpyHTaBaHae Ha TpaablLbIHbIM YsIYNeHbHI npa
wntb sk nagMypak cam’i®’. AgHak y cBaim paluaHbHi 1993 r. Bundesverfassungsgericht panycbLiy, WToO
KaHCTbITYLbIIHae asHa4yaHbHe Wby Moxa ObiLb 3bMeHeHae, XoLb AN TaKON 3bMeHbI MaKysb HAMa
AacTaTkoBbIX nafgcTtaBay®®. HaBykoyubl Takcama 3as3Hadvaloub, WTo Wb usram XX-ra craron3bass
ycé f6onblw i 6onbLlw rybnay cearo BakHaCbLb, TaMy Aa3BOJ Ha 3aKMNOY3HbHE LWIobay namik noa3bMi
agHaro nony TonbKi nagmauye ratbl iHCTbITYT.8.

2. HapapgxaHbHe a3auen
i iX pona y agHanonbIx cem’ax

Awys agHbIM aprymaHTaMm cynpaub agHanonbix wiobay craeuya Toe, WTO SHbl HE agnaBsgaroLb
afHoM 3 MaTay Wby K Takora: roMmacakcyarnbHas napa Hsi MoXa Hapamxaub a3siuen. Bundesver-
fassungsgericht He YoaknagHiy, Ui myciub Wob Obiub HeabxoaHan ymoBawn 3a4blHaHbHS, rafaBaHbHSA
A3dauen abo i nepwara, i gpyrora. Y Bblpaky na cripaBe [yOpbiOx Boiwanwel Cya wraTty Macadycatc
agHasHayHa abBeprHyy igst npa Toe, WTO HapakaHbHe AO3Auen — neplacHas mata Lwrody.
“Sine qua non” wnby — cTanas y3aemHasi npeixinbHacblb napTHapay®. A rata meHaBiTa Toe,
3-3a varo Bblpalae adopMilb CBae cTacyHki 6onbllacblb romMmacakcyanictay. [da taro X, y wmart
AKX agHanonblX cem’six écblb A3eli af MiHyrbIX reTopacakcyaribHbIX CTacyHkay, Ui (9K MiHIMyM y
HekaTopblix wTaTyx 3LLUA) romacakcyanbHbis napbl aTpbiMani 4a3Bos Ha YCbIHOYNeHbHe A3suen. LWTo
AaTblubllpb NecbOinckix napay, AblK siHbl HaBaT MatoLb MarybiMacbLb Hapaaaiub A3ius npas WTy4yHae
annagHeHbHe.

Cyn He NpblHAY ga yBari AWYS agsiH apryMaHT cynpaub Taro, kab nivbiub HapagXaHbHe A3suen
acHoyHamn maTanm wnioby. Y Takiv Bbinagky Opauua wnobam 6yase gasBoneHa ToNbKi TbiM napam,
WTO Xauda © naTsHubIfHA 300SbHbIS Melb A3auen. Henbra 6yase adiybiiHa adopMmilb CTacyHKki i
cTanbIM reTapacakcyanbHbiM Napam, 43€ XaHublHa Y>KO nepaxbina napbiga MaHanay3sbl. Konbkacbupb
HapoKaHbIX Na-3a Wwnbam assLen, WTo yBech Yac packLe sky HameuubiHe, Taki SLUA, cbBegubiub —
wnob HA écbub conditic sine qua non Ons HapagX3HbHA A3suen. Ycé 6onblw i 6onbll camen
BblpallaloLb HA MelUb O3SUEen, | raTa SWw4s pas Aakassae, LWTO HapaokaHbHe A3siLet — HA neplias
i ranoyHas MaTa CTBapaHbHs caM’i. TakiM YblHam, Yo Hease 3 1980-x ragoy camM’a i HapagXXaHbHe
A3siuen akTbluHa pasbsgHaHbisg. MoxHa 6bino 6 gaBoggsiupb, WTO Wb Yacam cTaeuua npocTa
WwbipMai, kab cxaBalb HE3aKOHHaHapoOMKaHbIX A35LEN, a Y BbiNadKy 3 roMmacakcyarnbHbIMi napami ¥
nagobHan weipme natpabbl HA Oyase. AgHak 3-3a Taro, WTO A35UeN, HapoaKaHbix na-3a wnwbawm, y
Haw Yac 60nbLU HEe AbICKPbIMiHYOLb, F3Thl apryM3HT He TpbIBae.

[a Taro x, HaMa Hisikaln NpblYbIHHAW CYBA3i NaMidX fa3BonaM Ha afHanosbis Wobbl i NAMAHLWIHBHEM
Hapagz)xanbHacbLlji, LWTo, acabnisa y HameuyblHe, cTBapae cyp’€3Hyto narposy caublisifibHal ceicTame®”.
Be3ymoyHa, naaBbILISHbHE HapagkanbHacbli 6bino 6 BenbMi NaxagaHblM, ane Haypapj ui ratara
MOXHa JacsrHyub npas 3abapoHy Ha agHanonbis Wwnobbl. MNMagaeyua BenbMi CYMHEYHbIM, LUTO rew
abo necbbivika naxkagaroub HapaAsiub A3iud ¥ napbl 3 NpagcTayHikoM iHWwara nony Tonbki Tamy, WTo
iMm 3abapaHini 6pauua wobam 3 YanaBekam agHaro nosny ¢ cabon.

84 86 N.Y.2d 651 (1995).

85 T[la cnpaBe: Matter of Adoption of Two Children by H.N.R., 666 A.2d 535 (N.J. Super. Ct. App. Div. 1995).

86 BVerfGE 10, 59 (at 66); 49, 286 (at 300); 53, 224 (at 245); 62, 323 (at 330).

87 Pauly. Sperrwirkung des verfassungsrechtlichen Ehebegriffs, Neue Juristische Wochenschrift 1955 (1997).

88 Bundesverfassungsgericht, pawsHbHe aa 4 kactpblyHika 1993 rogy, Neue Juristische Wochenschrift 3058 (1993).
89 Hark. Vor dem Gesetz, y: Bubeck 60 (2000).

90 Goodridge (rn. 3H. 66).

91 LWT0 pa gamarpadpivyHai cbiTyaubli i poni apT. 6 GG y rateim 3bBsi3Ky rn.: Di Fabio. Der Schutz von Ehe und Familie:
Verfassungsentscheidung fiir eine vitale Gesellschaft, Neue Juristische Wochenschrift 993 (2003).
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D. Conclusion

As far as the decriminalization of homosexuality is concerned there is no difference between Ger-
many and the United States. Simple homosexual conduct is no offense any more in all states of the
US as well as all of Germany. The situation is different, however, in regard to family rights. On the
one hand in Germany, because of federal statutory law, citizens enjoy the same rights regardless of
geography, but the rights that have been granted are not as far-reaching as the rights conferred by
the Massachusetts court decision. On the other hand in the US, since family law falls into the power
of the states, family rights for homosexuals can only be found in a few states. So here it is all or noth-
ing. Either homosexual couples live in the boundaries of Massachusetts and have more rights than
they would in Germany (right to enter into a registered partnership), or they live in other parts of the
US and get nothing.

It also seems that in the United States, societal perspectives on these subjects are more polarized
than in Germany: On the one hand, groups opposed to same-sex marriage seem to argue in a much
more aggressive way than in Germany; on the other hand a court in the United States granted a
blank check to gays and lesbians by declaring the bar for same-sex marriage unconstitutional.

What seems to be true for both Germany and the United States is that decriminalization alone is
not enough to prepare for a change of society’s attitude towards basic family rights for same-sex
couples or, as Pauly puts it: “Decriminalization does not necessarily lead to privileges” . As far as
the relationship between the decriminalization of homosexuality and the granting of family rights
to homosexuals is concerned, it is striking that both are apparentiy less connected than it might
seem — although the maijority in Lawrence v. Texas emphatically denied the connection’. The court
decisions and academic writing on family rights in Germany as weli as in the United States make only
little reference to the reasoning that led to the decriminalization of homosexuality. Since the circum-
stances and the argumentation for the decriminalization of homosexuality differed significantly from
the ones for or against granting family rights to homosexuals, it is not possible to draw any conclu-
sions from one to the other. Decriminalization is the point of departure, if not the conditio sine qua non
for the right to marry and to adopt children, but as can be seen quite well in Germany, it can take a
long time for family rights to follow decriminalization. The fact that in the US Goodridge was decided
only five months after Lawrence v. Texas could be, in this regard, a mere coincidence — Lawrence v.
Texas concerned a conservative, Goodridge a liberal state. At the same time, the court in Goodridge
cites to Lawrence frequently enough to make Scalia’s fears, and the hopes of civil rights advocates,
of a natural development from decriminalization to equal treatment probable.

As to the United States, since criminai law as well as family law is predominantly state law, as far
as family law is concerned even exclusively, some states could decide to allow same-sex marriage,
whereas others before Lawrence could put homosexual intercourse under punishment. This was
the situation in 1999, when Vermont had already established the civil union for same-sex couples
whereas several other states stiil enforced their anti-sodomy laws.

As far as the stability of the legal situation is concerned, the freedom for homosexuals gained by
the two US-American decisions Lawrence and Goodridge can be considered less stable than the sit-
uation in Germany. In the latter rights are granted by (federal) statutes: the legal ground is confirmed
by democratic means. In the United States, however, the situation is weaker in two respects: First,
the right to marry is territorially restricted to only one state, Massachusetts, and secondly, the deci-
sion is made by a court that can be overruled by either an amendment to the Massachusetts Consti-
tution, or the U.S. Constitution. Indeed, the Governor of Massachusetts has already announced that
he is working on a constitutional amendment to overturn Goodridge'®. This, however, would have to
be confirmed by the citizens of Massachusetts and according to the Massachusetts Congressman
Barney Frank the vote on the amendment will not take place before 2006. One cannot overlook,
however, that opposition to same-sex marriage and partnership in society and political leadership is
much more aggressive and active in the US than itis in Germany. The results, achieved for same-sex
couples in a few US states are in danger of being negated by the strongest constitutional means, an
amendment of the U.S. Constitution, if two-thirds of both houses of Congress vote for their Constitu-

100 Pauly, Sperrwirkung des verfassungsrechtlichen Ehebegriffs, Neue Juristische Wochenschrift 1955 (1997).
101 Lawrence v. Texas, supra n. 32, 578 (J. Kennedy), 585-6 (J. O’Connor), but see ibid. 604-5 (J. Scalia, diss.).
102 See <http://www.cnn.com/2003/LAW/11/18/samesex.marriage.ruling/index.html> (last visited November 16,
2004).
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lll. MapayHaHbHe 3b iHWbIMi AbICKPbIMiHABaHbIMI rpynami

Y cnpaBe [yOpbidx Bbiwanwbl Cyg wraty MacadycaTc cnacbinaycsi Ha palwsHbHi Bbiwaiiwara
Cypa wTaty KanicopHisi® 1949 r. i Beiwarwara Cyga 3LWA® 1967 r., 3arogHa 3b sikiMmi 3aGapoHa Ha
MiXpacaBbls LWNO6bI abeswvanacsa HeagnaBegHan KaHcTbiTyupli. AcabniBa nagkpacbkriBanacs, LWTO
npaea Ha Wb gakTblYHa HiYora Hs 3Haudbllb, Kani Hemnbra BblKapbiCTalb SAro 3 YyanaBekaMm na cBaim
Bblbapbl. Cya 3a3Haybly, LWTO TOe, LUTO CTaella HEKaHCThITYLbINHBIM 3-3a pacaBai AbICKpbIMiHALLbli, HA
MoXa 3acTauua y Mmexxax KaHCTbITyubli 4aTbl4Ha CIKCyanbHal apbleHTaubli®. AfsiHas posbHiua ¥ TbiM,
WTo nag “abypanbHar hopmai gblCKpbIMiHALLLI” raTbIM pa3am pasyMeriacs Ha pacaBasi, a CaKcyarnbHas
AblckpbiMiHaupbIs. LlikaBa, WTo NagobHbl apryMaHT, nabynaBaHbl Ha YBea3eHaln HaubicTami 3abapoHe Ha
Wwntobbl NamMik rabpasimi i HerabpasiMi | e ckacaBaHbHI, MOXXHa ObINo 6 BbICYHYLb | Y HaMeu4blHe, ane
€H He aTpbiMay LblpoKara pacnayctogy, Ui, iHWbIMi crnoBaMi, ctaycst HenaTtpa0OHbIM.

3. MapayHanbHbIA 3ayBari

MacadycaTcki cyan 3ariMae nasblubllo, 3HA4YHa aKTblyHEWLY 3a Tyl, LUTO 3aimae cyd HSMeLKi.
KaHcTbiTyubiiHbl Cyn HsaMeuwublHbI®® abBsiluvae 3akaHagayubl aky, LITO [JAas3Bansie paricTpasaub
aZiHanonblsi NapTHAPCTBbl KaHCTbITYUbIMHBIM Napagkam. A cyn wrtaty Macadycatc npbiiwoy Aa
BbICHOBbI, LWITO KaHCTbITYUbIO Mapyliae camas aAcyTHacbUb 3akaHagayyara akty, aki 6 gassansy
agHanonbls Wnobbl i gapyday 3akaHagayuam npbiHaUb HealXoAHbIss Mepbl, kKab romacakcyanbHbIs
napbl ObINi 300MnbHbISA Nabpauua wnbam.

Hayxo amspbikaHubl Li, XyT4ai, >xbixapbl wTarty Macadycatc, 6ombll npbixinbHa cTaBsuua ga
3bMSIHEHbHSA CTaHy agHanonbIX napay, YbiM HacenbHiki HaMeuyblHbI, LUTO 1 agntocTpaBanacs y 6onbLu
nparpaciyHan poni Macadycatckara cyga? AnbiTaHbHi anoLwHix ragoy y HameyubiHe nakaseatoLb, LUTO
3HayHasa Oonbluacblb HEMLUAY YNayHEeHasa — reTapa- i romacakcyasnbHbls Napbl Mycslb Melb Lankam
apHonbkaBblst NpaBbI®®. Mix iHWbIM, aHansrivHae ansiTaHbHe y 3LWA, sikoe naggsini CNN, USA Today abl
Gallup, BbisiBina, WTo 61% pacnaHa3HTay — cyripallb neranisabli roMacakcyarnbHbIX Lwiobay®’.

AJKa3 Ha MbiTaHbHE MOXa 3akntoyaula Y po3Har poni, WTO CyAbl rpatoLb Yy NpayHbIX CbICTAMax Takix
KpaiHay UblBinbHara npasa, sk HameuubiHa, i kpaiHay arynbHara npasa kwrtanty 3LWA. Y HameudbiHe He
BiTaela 3akoHaTBopYasi A3erHacbLb Cyi0Y, 60 ¥ Mexax LblBifibHara npaea cyapbl 3Bbl4ariHa Y)KbiBaroLp i
BbIT/TlyMayatoLb 3aKOHbI, @ He CTBapatoLb iX. MeHaBiTa Tamy HAMELKist cyabl XyT4ar Abaroupb npa MiHysbl
AocbBen, YbiM Hamararouua npagtadbilb BOM rpamagsaTea y onikanwan 6yayyblHi i pacybiCbLilb LUAX
HoBamy®®. Y 3LUA, HaagBaporT, cyab! TpaabiubliiHa Obini Y aBaHrapase npayHara nparpacy.

I MapcymaBaHbHe

Y capbl A9KpbIMiHanizaubli roMacakcyanbHacskLi cbiTyaubls § WA i HaveydblHe agHonbkaBasi.
MpocTbis romacakcyarbHbIS CTacyHKi Oonbll HA Mivauua 3naybliHCTBaM aHi Y BoAaHbIM wTaue 3LA,
poyHa sK i y HameuubiHe. AgHaK agpo3bHEHbHI WTO Aa CSAMENHbIX NpaBoy icHyloub. 3 agHaro Goky,
A35Kytoubl paaspanbHamMy ctaTyTaBaMmy 3akaHaZayCTByY, YCe Xbixapbl HAMeYUbIHbI MatoLb agHOMbKaBbIs
npaBbl He3anexHa af Mecla ix XbIXxapCTBa, ane HagaaseHbls iM MpaBbl By3enLLbIA 3a Thisl, LUTO Hagae
MacauycaTcki cyn. 3b iHwara 60Ky, na npblybliHE Taro, WTO caAMelnHae npasa nagnagae y 3LUA nag
HOPbICOBIKUBIIO LUTaTay, TOMbKi HEKaTopbia 3b iX Bblpallblfli Hagaub Takisi npaBbl rOMAac3KcyaribHbIM
napam. Tak nayctae gbinema “ycé abo Hivora”. AGo romacakcyanbHasi napa xbise y MacayycaTce i mae
©onbLU npaBoy, YbiM Y HAMeuybliHe (NpaBa ycTynalb Y 3aparicTpaBaHae NnapTHIpCTBa), abo nepasxaxae
y iHWwbIA wTatbl 3LWA — i HA Mae Hivora.

Mapaeuua Takcama, wto y 3LUA rpamagaTtea Gonbl nanspbi3aBaHa LWITO Aa MardybiMara pasbBilbLs
CbiTyaubli, YbiM Yy HameudbiHe. 3 agHaro 60Ky, anaHaHTbl agHanonbIx Wobay naBoassub cade 3HavHa

92 Perez v. Sharp, 32 Cal.2d 711 (1949).

93 Loving v. Virginia, 388 U.S. 1 (1967).

94 Goodridge (rn. 3H. 66).

95 . BbIWAaWA (3H. 58).

96 Beck. Die verfassungsrechtliche Begriindung der Eingetragenen Lebenspartnerschaften, Neue Juristische Wochen-
schrift 1894 (2001).

97 Tn. <http://www.cnn.com/2003/LAW/11/18/samesex.marriage.ruling/index.html> (anowHsie HaBegBaHbHe 16 nicTana-
na 2004 rogy).

98 Similar Zuck. Die schwule Braut, Neue Juristische Wochenschrift 176 (1995).
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tion restricting freedom and thereby frustrating the inherent purpose of a Constitution: to ensure and
extend basic rights to the people against intrusion and interference by their government. In Germany,
on the other hand, homosexual partnership is now hardly a matter for controversy in society any-
more. The gradual development and the creation of a “separate but equal” status have led to a stable
situation with relatively wide-reaching rights for same-sex partners, though without full equality.
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DonbLu arpaciyHa, YbiM y HiMeudbiHe; 3b iHLWara — amapblkaHCKi cyd 3ananiy nepag resmi i necbbinkami
3snéHae CbBATIO0, abBecbLiyLUbl 3a6apoHy Ha agHanonbIs Wobbl HeagnaBegHam KaHCTbITyLbli.

| ona HameuubiHbl, | ans SLUA xapakTapHa, LUTO agHON A3KpbIMiHani3aubli HeA4acTaTkoBa, kab 3bMsiHILb
CTayrneHbHe rpama3TBa Aa HadaHbHS roMacakcyarnbHbIM Napam 6a3aBbix CAMENHbIX MPaBOY L, Na CrioBax
Moyni: “[akpbIMiHanisaubls He abaBs3koBa UsrHe 3a caboi npbiginei™. LLTo gatblybilb cTacyHkay namix
A3KpbIMiHani3aubIsan roMacakcyarnbHachLi i HagaHbHEM CSIMEMHBIX MPaBOy roMacaKcyallbHbIM Mapam,
CyB$3b raThIX A3bBIOX 3bsABaY anbiHaeuua BigaBoyHa criabenuan, YsiM Toe nagasanacs, HArnmeassybl Ha
Toe, WTOo y cnpase JIypaHc cynpaub Taxacy bonbluacbLto ranacoy 6bina cblbBepmixaHa aacyTHacbLb
ycanskam cyBs3i'®. Y cynoBbIX palldHbHSAX | HABYKOBLIX AOCbieaax na cameriHbiM npaee i y HameuubiHe,
i y SLUA BbITIYMa4aHbHIO NpbIYblHAY, LWTO NPbIBAMi Aa A3KpbIMiHaNi3aLbli roMacakcyanbHachLj, Hagaeuua
BenbMi Mana ysari. YMOBbI i aprymaHTaublg LWTO Aa A3KpbIMiHami3albli roMmacakcyanbHacbLi 3Ha4YHa
afpo3bHiBaricsa ag yMmoBay i aprymaHTay 3a abo cynpaub HagaHbHsI roMacakcyanaM CAMENHbIX NpaBoy,
Tamy npaBoAsilb HerKis napaneni y ratbiM BbiNadKky HemardbiMa. [JokpbiMiHanisaubls — TOMbKi nepLubl
KpOK, Kari He conditio sine qua non [ns npaea Ha W6 i YCbIHOYNEeHbHe A3suen. Ane, K Mbl 6adbini Ha
npbiknaase HameuvyblHbl, amix A3KpbIMiHaNI3aubIan i HaaaHbHEM CAMENHbBIX MPaBOY MOXa MiHyLb 4aBOri
wmat yacy. Ton cpakT, uto y 3LUA cnpaBa lyOpsidx apctasana ag JIEypaHc cyrpayps Taxacy ycaro Ha nsLb
Mecsuay, MoXHa pasrnsagalpb Sk YbicTae cynaaseHbHe, 60 nepluyto pasrnggay cya nibapanbHara wrary,
Opyryto — KaHcapBaTblyHara. Y Tou cambl 4ac cyq na cnpase [yOpbiOx facTaTkoBa YacTa crnacblnaycs
Ha cnpaBy JIéypaHc cynpaub Taxacy, kab 3pabiub BeparofHbIM Toe, Yaro ratak basyca Ckanis i Ha
WITO cnagasiBarics abapoHLpbl rpamaassHCKiX NpaBoy, a MeHaBiTa 3bA3elCbHilb HaTypanbHbl Nepaxoa
A9KpbIMiHani3aubli Y poyHacbLb.

LWrto ga 3LWA, gbik npa3 Toe, WITO KpbIMiHaNbHae npaBa 3Haxoasiuyua 3b6onbluara § KamMnaTaHLbli
wratay (nNpbl TbiM, WITO CAMENHae npaBa — UankaMm ix capa), HekaTopbis WTaThbl Marni Aa3Bonilb
agHanonbls wntobbl, Npbl TbiM, WTO iHWbIA, Aa cnpasbl fIéypaHca, Meni mardbiMacblpb yBeCbLi
nakapaHbHe 3a roMacakcyarbHbls cTacyHki. Tak ©bino y 1999 r, kani ¥ BapmaHue yxo yxsanini
CTBap39HbHE rpamMaf3siHCKIX 3bBs3ay afHanorbiX NapTHIpay, a HekaTopbld LWTaThl AW43 npauareani
HacagXalb CBae aHTbICaAaMOBbIsi 3aKOHb!.

HatblyHa TpbiBanackbLi npayHara ctaHy, ceadofy, HabbITyto aMapblKaHCKiMi roMacakcyanictami nacb-
nsi cnpasay JIEypaHc i [yOpbIOx MOXHa NivbIub MEHLU TpbiBanar 3a HAMeuKyto. Y HameudbliHe npaBsbl
rapaHTaBaHblsi pagspanbHbIMi cTatyTami, To 6OK NpayHbl Nagmypak 3amalaBaHbl O3MakpaTblYHbIMI
cpoakami. Coityaubls y 3LUA cnabeniwasg ¥ oByx acnakrax. [a-nepliae, npaea Ha W06 TapbITapbisasib-
Ha abmexaBaHae agHbIM wWTaTam. MNa-Apyroe, pawaHbHe, WTO NPbIHAY cyd, MoXa Obilub ckacaBaHae
nanpaykaun ga KaHcTeityubli Macavycatcy ui Kanctbityupli SLLUA. Hacampay, ry6apHaTtap wraty Maca-
YYCaTC YXO 3adBiy, WITO BA43euuUa pacnpauoyka nanpayki y KaHCTbITyLbIlO, CKipaBaHaw cynpalb Ha-
cTyncTteay cnpasbl [yopbiOx'®'. Manpayka, agHak, Myciupb Obiub yxBaneHas xbixapaMi Macadycatcy, a
ranacaBaHbHe, Nna crioBax kKaHrpscmaHa ag wraty Macauycatc bapHi ®paHka, anbyaseLa He paHer 3a
2006 r. Ha Tpaba 3abkiBaLya Ha Tow chakT, wro ¥ 3LA anaskiubis agHanonsiM Wwobam i napTHapCcTBam
3 OOKy rpamaf3TBa i naniTeiYHam aniTbl 3Ha4Ha OonbLU akTblyHas i )xopcTkas, YbiM Y HameuubiHe. Mpa-
Bbl, rapaHTaBaHbIs 2a4HarnosnbIM napaM y HekaTopbiX aMapbIKaHCKIX LWTaTax, 3Haxo43suua nag narposan
CKacaBaHbHSI MaLHENLLIbIM KaHCTbITYLbIHBIM cpogkam — nanpaykan y KancteiTyubito 3LLUA. AGeasbse
Manatbl KaHrpacy 3LUA g3bBloMa TpauiHami ranacoy mMoryub yHecbli Y KaHCTbITyubIO nanpayki, Wwro
abmexaBani 6 ceabogy i napywbini 6 nepwanadaTkoByto MaTy KaHCTbITyubli: abapaHsaup i nawbipalb
0asaBbis NpaBbl NtoA3en ag nacdaranbHiuTBay 3 60Ky ypagy. Y HameuublHe, HaaaBapoT, NbiTaHbHE ro-
MacaKCyanbHbIX NApTHIPCTBay CEHbHA BONbLU He cTaeLLa CNP3YHbIM.
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