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"HaTtypa" ui “"kaHB3HUbIA"?
MbiTaHbHe Npa pyHAAMIHT 3TbIKi | NpaBa

H NETPA PYOKOYCKI On

Bpart Nérpa Pyakoycki — Hapaasiyca ¥ 1978 r. y Kansaniwkax (MapaaseHwysiHa). Marictap
Garacnoysi, CTyA3HT natara kypcy dinasodii (ArenéHcki yHiBapcbITaT, Kpakay). Abesir iHTapa-
cay — caublsinbHasa ginasodis, Mataganéris, KpbITbluHbl paubisHaniam. CéneTHi naypaar
agMbicrioBan npamii yaconica ARCHE “3a cymneHbHe”. (“OlNM” = OpasH npanaeegHikay = aa-
MiHiKaHUpl.)

“..I CbHIy 51, ik HelKi acinak cxaniy 3a Hoei masnoe d3iysi i Hamepblycsi pa3bbiupb 5120 ab ckarly.

— [lNayakad, yanaseya! LLImo mel pobiw? — Hs 8bimpbiMaywibl, KPbIKHYY £i.

— Sk 2ama, wmo pabnt. Xady eamaza ebipadka pa3bbiub ab ckary.

— EH xa yanasek!!! — wmo 6b11o dyxy Kpbiday £.

— Hy, mo i wmo, wmo 4Yanaeek? byd3b na-meoliMy: éH Yanasex, i 1 2amaaa Yanaseeka 3ab’io.

— Arne X Henb2a 3abisaub Yyanaseka!

Acinak, ycbUsixx mpbiMarodbl 3a Hozi besabapoHHae 03iysi, naensd3ey Ha MsHe | cribimay ca 3b03eknisall
ycbmeuwKau:

— Henbea? Yamy Henbea si2o 3abiub?

— b0 éH... éH mae yanaeeyyto 200HacbUb, éH — acobal

— Tbi wmo, ¢iné3ag Helki? Skaa mMHe cripasa 0a Ybi€licbuyi 200Hacbyi? 5 si2o 3ab’io, i HA byd3e mol
200HacbUj.

— EH... — g amanb 3adbixaycs, flixamMaHKkaea WyKaroubl iHWbIX apa2ymaHmay, sxis maasi 6 nadseliHiyaub
Ha 2amaaza Hemod3s. — EH xa HeeiHaeambl! EH mabe Hidoza dpaHHaza He 3pabiy...

— Xa! HesiHasambl. Karii 51 520 He 3a6’t0, ObIK, Kani ebipacbue, EH MsHe 3axoda 3abiub.

— A ycriomHi, ycriomHi ceaé 03siuiHemea, kasi mbl cavi 6b1y Marnbl | 6e3abapoHHsi... lMadymad, wmo 6 mel
aoduysay, kani 6 ysbe xmoco cripabasay 3abiub?

— Hy, i xati 3a6ini 6. Kani 6 51 661y MEpmebi, mo sikasi 6 MHe bblia po3bHiya — 3abiearoub MsIHE Ui He.

— En— cmesapaHbHe Boxae!ll — Kkpbiqay 5.

Acinak 3apazamay:

— Tbi wmo, KCEHO3 Ui MaHax HelKi? [ypaHb mbl. babynam moxaw 6aiub npa ceae eepasaHbHi... A 2amae
03iys 1 ycé-poyHa 3ab’io.

Y 2ambi MOMaHm, abnimel nomam, fioyHbl cmpawsHHal mpbigoai, s npadHyycs...”

aTbl “coH” pacnaBéy npadpacap Auak Dinbk Nagyac nekubiay na aTbilbl Ha ArenéHckiMm yHiBapcbiTaue. MaTan 6bino
nakasaub, LUTO paublsHanbHas apryMmaHTaLbls § cnpasax aTbIKi 1 Maparni (a Takcama npaBsa 11 3akaHagaycTBa) He 3aycéabl
MycCilpb Oblub A3eNCcHal... OTblKa, Maparb i Npasa — rata capbl XbiLbLs, Y SIKOW rafioyHyH0 ponto UrparoLb 8015 | paws-
HbHI, @ HA PO3YM i apayMaHmaubls.

TbIM HSI MEHLLU, 3Tblka, Maparb i Npasa He iCHyIoLb Y T3apaTbi4HbIM BakyyMe. Jlioa3i nepaBaxHa iMkHyLua abrpyHToy-
Balb yracHblA NaBoA3iHbl Abl YKa3BaLk Ha MpblYblHbl, NaACcTaBbl Ui NPbIHUbLINLI MN3YHbLIX A3eAHbHAY. (3Tasg TOHASHUbIA
sickpaBa bayHas y TaBapblIway na vapubi: SHbl, AK aka3saeuua, HagaoLb BenbMi BANIKYH0 yBary NbiTaHbHIO: “3a LWTO m'em”,
Hy, 60 “Henbra npocTa Tak niub”’!) HekaTopblsi A3€sHBHI Mbl MOXaM abrpyHTaBallb, CnacbinakybiCst Ha 3BblYai, KynsTypy,
KawwToyHacbLi, panirito i iHW. Ane naycrae nbiTaHbHe: AKiM YblHaM abrpyHTaBaLb rnepwacHbis NPpbIHLUbBINGI? AHbI ynicaHbIA
Y Hawy cyTHacbUp? [laaseHbla boram? A moxa, sHbl — ManpoOCTy CMaHTaHHbI KGHC3HCYC, HAMicaHas AamoyneHacblb,
KaH83HUbIsI? Bocb TyT i 3aBA3BaeLua By3en HenapalyMeHbHs1Y, SKis Tak Ui iHavan agbisatouua Ha rpamag3aka-nanitblivHam
i npayHan kynetypbl. LLIMaT npabnemHbIx nNbiTaHbHSY 3acApod)XaHa Bakon ctapagayHsav abinemsl: “Hatypa” Ui “kaHBaHLbIS”
anbbo, sK ka3ani rpaki: “grosic” ui “Homoc™?

Hawas 3agyma 6yase Ha neplubl Nornsag cbuinnam — 30MMeMcsi ManpocTy aHarnisam NaHATKy “HaTypanbHara npasa” i
3anbiTaemMcs npa Aro 3HayaHbHe (abo HA3HaYHackLb) ANS TI0pbli NpaBa. Ane y xoA3e aHanidy BbiICbBETNILLA, LUITO 3aayma
Hawa Oblna Hacampay HA Tonbki ambiTHaW, ane ¥ HelkiM CaHbCe 1 pbi3bikoyHato, 60 aHani3 raTbl Makaxa, WTo CaM NaHaTak
“cbyHaoamaHTy Mapani 1 npaea” AaBorni npabnemarblyHbl | HeagHa3HaYHbI.

1. AHani3 “HaTypanbHara npaBa” (lex naturae)
1.1. “Hartypa versus Kynbtrypa”.

JlauiHckae croBa “natura” naxoasiub ag Asesicnosa “nasci” — Hapagxayua. Popma “natura” écblb A3eenpbIMETHiI-
kam ByayyHara yacy i iro acHoyHae, KpblHiYHae 3Ha4YaHbHE: Toe-LTo-NaBiHHa-Hapaasiuua. Ane dyTypblyHae 3Ha4aHb-
He usiram 4acy nepanLuno y 3Ha4aHbHe MiHynara 4yacy 3akoH4aHara TpbiBaHbHS: Toe, LUITO Hapapa3inacs, CyKynHacblLb
NpbIPOAHbIX pbicay, NanpocTy npeipoda. AK Mbl Y>KO 3ragani, npouinernacbLto rpaukara “grosic” (Hatypa) bbino criosa
“Homoc” (MpaBa), ane y HEKATOpbIX KAHT3KCTax npaBamoLuHan Obina iHwasa anasbiubis: “@r3ic  — TaxXHI”. Takim Ybl-
HaM, npouinernacsuto “HaTypbl” Marna bbilb M3XH3 — MaNCTIPCTBa BblpabneHbHs, yMenbcTBa pabilb Helkis HOBbIsS
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"Nature” or “"convention”?
On the foundation of ethics and law

H PIOTR RUDKOUSKI OP

Brother Piotr Rudkotiski — born in 1978 in KanveliSki (Horadnia region). A fifth-year student
of philosophy (Jagiellonian University, Krakéw), has a master’s degree in theology, heads
a Krakow-based pastoral group “The faith and the Culture” and is the recipient of a special
“Arche” magazine award. Range of scientific interests — social philosophy, methodology,
critical rationalism. (“OP” = Order of preachers = Dominicans)

“... and | had a dream of a giant grasping a child by his legs in order to smash him against the rock.

— Stop! Think about what you are doing, — | couldn’t help shouting to the man.

— What is that I'm doing? Just want to smash the bastard against the rock.

— But he is a human being! — | was clamouring.

— So what? Let him be a human being — and I'll kill the human being.

— But one has no right to kill human beings!

The giant, holding the helpless stretched child by his ankle, glanced at me and smiled mockingly.

— No right? Why don’t | have a right to kill him?

— Because ... he has got dignity, he’s a personality!

— Are you some kind of philosopher? What do | care for someone’s dignity? I'll smash him and there will
be no dignity.

— He ... — I was nearly choking, feverishly searching for some other arguments to win the beast over. —
The child is innocent. He has done no harm to you...

— Ha! Innocent! If | don’t kill him now, he’ll grow up and might want to kill me.

— But try to recollect your own childhood, the time when you yourself were small and defenceless... Think
about what you would have felt if someone had tried to kill you?

— They were free to kill me. Had | been dead, what difference would it have been to me if they had been
killing me?

— He is a God'’s creation! — | was bawling.

The man thundered with laughter:

— Are you some priest or a monk? You're a fool. Go pontificate somewhere else .... | will kill the child
anyway.

This very second, lying in cold sweat and trepidation, | woke up...”

Professor Jacek Filek recounted this “dream” at his ethics lecture for Jagiellonian University. It was meant to illustrate
the fact, that rational argumentation may not always be effective in ethical and moral issues (as well as in the realm of
legislature) ... Ethics, morals and law are the spheres of life where substantial importance is reserved for will and decisions
rather, than for reason and argumentation.

Nevertheless, ethics, morals and iaw do not exist in a theoretical vacuum. Human beings are prone to ground their con-
duct and point out the reasons, causes or principles of certain actions. (A brilliant illustration to the propensity is the rite of
those drinking together: for they ostensibly attach great importance to the question “what are we drinking to?” because “one
cannot just drink”!) Some actions are interpretable in the frame of custom, culture, values, religion etc. Still a conundrum
arises: how can we ground the basic principles? Are they embedded into our human essence? Given by God? Or are they
just a spontaneous consensus, an unwritten arrangement, a convention? It is here exactly, that a knot of misunderstanding
ties itself, which affects social-political and legal cultures. A great number of problems hinge on the old as the hills dilemma
“nature” or “convention”, or in the wording of the ancient Greeks: “fusis” or “nomos”?

Our objective is a seemingly easy one — we’ll analyse the “natural right” concept and ascertain its importance (or insig-
nificance) to the theory of law. But while analyzing we’ll get to know, that our intention was not just ambitious, but in a sense
a risky one, for the very concept of “the basis of morals and law” will appear to be quiet problematic and dubious.

1. The analysis of the “natural right” (lex naturae)
1.1 “Nature versus culture”.

The Latin word “nature” derives from the verb “nasci” — to be born. “Natura” is a verbal in the future tense. Its primary
meaning is something that is to be born. But in the course of history it has lost its future reference and is now referred to the
past: something born, a totality of natural features, plainly nature. As mentioned before, the opposite of the Greek “fusis”
(nature) was the word “nomos” (law), though in some contexts “fusis-techne” was the correct opposition. Thus, the opposite
of “nature” could be techne — craftsmanship, ability to make something new, production. In some cases “poesis” (the origin
to “poetry”) — human creation — was also the opposite of the “nature”.

Following the etymology, we’'ll ascertain the meaning of the expression “human nature”. The human nature is a totality
of characteristics, inherent in a human being, regardless of his will. What class of contrast can that be: what can we set off
against the nature understood in such a way? There is no doubt that the contrast class is made up by the original (primary)
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paybl, BeITBOpPYachbLb. [pouinernacbuto “HaTypbl” 6bina ¥ rpakay i “novesic” (aactons — cnosa “naasia”) — TBapaHbHe
(vanaBekam).

layybl cbrneaam aTbiManérii, 3anbiTaiMa, LITO Y TakiM BbiNagky Marfo 3HaublUb CroBasnyyaHbHe “HaTypa Yanaseka”? Bocb
a, Yanaee4an HaTypai y TakiMm Bbinaaky Obina 6 cykyrnHacbub ynacbyjieacbusly, HasiyHbIX y Yaraseky He3arnexHa ad seoHae
80r1i. A siKi TYT MOXa OblLpb K/I9C KaHmpacmy: WTO MOXaM CynpaubnacTasilb ratak 3pasymertan Hatypbl? TyT, 6agai, Hama
CYMHEBY, LUTO KISIC KaHTpacTy YTBapae KpblHiYHae (nepluanavaTkoBae) 3Ha4aHbHEe crioBa “cultura”, r3H. Toe, WITO nagnsrae
“anpauoyLl”’, nepapabneHbHIo, 8bIX0y8aHbHI0. Y 3bBA3KY 3 F3ThbIM MAHbMA Ha HAaCTyMHae cynactayneHbHe:

natura (npbipopaa, “cprosic”) cultura (“nanpas”)
Toe, LTO nepLuanavaTkoBae (MpbIMiTblyHae), R -
HecbBsiloMae, HenagKkaHTponbHae FInéH CbBAAOMbIX AISAHBHAY
uena aywa
MaTapbis ayx
MO3r posym
Haypadi3bIANArivYHbIA iMAYMbChI, iIHCTLIHKTbI BOns
O3T3PMIHI3M iHASTOPMIHI3M
HenasbOexHacbLlpb (YHyTpaHbl NpbIMYC) cBaboaa (Beep MardbiMbIX Beibapay)
CTaH HefblhapaHLUbISBaHACHL ObIP3P3HUbIALbIS
MarybiMachbLib, NaT3HLbINHACbLLIb aKkTyanisaubls MardybiMacbLsay

aTas Tabniua 3pobneHa BbIKMOYHA Y 3YPbICThIYHBIX M3Tax, HA Toilb siHa Y cabe skorach “mMaTadidblivyHara npaekTty”.

[13e Mbl naBiHHbI NskanizaBaub “HaTypanbHae npaea” — cnpaea Li 3biieBa? Lli Ha Tpaba cTBapbiub AN1S Aro SKylCch
“Tpanutoto kanéHy”? Kani Tak, To Wto rata Obina 6 3a kanéHa, ko kataropbli? Kab agkasaub (anbbo Habniziyya na agka-
3y), Tpaba y35upb Y pyKi KNACbIKay, AKis CTBapbIni T9AP3TbIYHbIA NaAMYpPKi ANs ig3i HaTypanbHara npaea.

1.2. CbBATbI Tamaw AKBIHCKi — KNACbIK HaTypanbHara npasa.

laBopka TyT Bya3e BecbLics Na CyTHACbLi He Npa Knsckikay, a npa Krsicbika, MeHaBiTa, npa Tamawa AksiHckara (1225-
1274), ski i acdopmiy KnAcbIYHYO B3pCil0 HaTypanbHara npasa. HaymbicHa nakigatro nakynb wTo Y6aky iHWbIs, ansTap-
HaTbIYHbIS KaHLU3NLUbli HaTypanbHara npasa ([obc, J1ék, J1épaHu, YinbcaH), a rata Tamy, WTO Y XoA3e aHaniay (i KpbITbIKi)
TaMmicTblyHae Bapcii lex naturae, Mbl — anacpopkaBaHa, npas ranacbl KpblTblkay — HanatkaeM i KaHKyPaHUbINHbISA iHTap-
npaTaupli.

HamypanbHae npasa [lex naturae] EcbUb HikdbIM iHWbIM, K cbesimiom po3ymy [lumen intellectus], ynimsim [insitum] Ham
npa3 boea. [J3sikyroubl smy, nasHaem, wmo mpaba pabiyb, a Yaeo nasbbsiecaub. [3mae cbesmno day Ham boz y momaHm
cmeapaHbHs1. (a)

ApHavacHa X AkBiHaT YanaBeuylo HaTypy chapmynioe y Kkataropbisx ApbicToTanesara “rinemapdiamy” (rrone — mars-
pblisi, CbipasiHa, i MOpd3a — dopma), 3aAynsAYbl, WTO YanaBek — corpore et anima unus, goyxaBa-Lenasas egHacbLb2
(6). “HaTypa”, Takim YblHam, ycnpelMaeLa TyT HA sK “npbipoga” (Y KpbIHIYHBIM COHbCE CroBa), M3H. HA sIK CYKyMNHacbLib
npblpoaXkaHbix di3bIANAriYHbIX acabnisacbLay, a sk yena-i-dywa, 3nyYyHacbLb ABYX KAMNAHIHTaY.

lnemapdiyHas iHTapnpaTaubls “4anaBeyan HaTypbl” AanoyHeHa Yy AkBiHaTa CbLbBepOKaHbHEM npa yHigapcarbHacblb
i HA3bMeHHacbUpb HaTypanbHara npasa (B). OHUbIkNika Veritatis splendor ratak kaMaHTye nasbiUpbllo CbBATOra Tamalia:
“MsiHoyHa AO3sKytoubl €1 [AyxaBa-uenaBay egHacbLi] MoXHa Kasaub npa yHiBapcanbHachLb HaTypanbHara npaea. byayusl
ynicaHblM y pa3ymMHyto HaTypy acobbl, SHO abaBsidaBae KoxXHae CTBap3aHbHe Y NtoObIX ricTapblYHbIX anoxax”3.

HeabxoaHa, HapawiLle, y3sub nag yBary naacobHblst NPbIHLbIMbLI, SKisS — 5K Tpaba MmepkaBaLb — AKBIHaT ycnpbiMae sik
ak3amnnicpikaublto HaTypanbHara npaea. TakiM YblHaM, raTbis NPbIHLUbIMNLI NaBiHHBI XapakTapbi3aBauua (gaknagHewn: xa-
pakmaphbi3yroyya) yHiBapcanbHacbL0 Abl HA3bMEHHAaChLIO:

1) pabneHbHe fabpa i nasbbsiraHbHe 3na;
2) knonat npa nepagavy i 3axaBaHbHe XbILbLIs;
3) naBeniyaHbHe i pasbBilUbLE baraubLsay akanstoyara CbBeTy;
4) yasen y rpamaaskim XblubLyj;
5) nowyk npayael;
6) BblkaHaHbHe O06pbLIX cnpaBay;
7) cysipaHbHe npbiraxocsLi4 (r).

1 S. Thomas Aquinas. In duo praecepta caritatis et in decem legis praecepta Prologus: Opuscula theologica, Il, n. 1129, ed.
Taurinens.

2 msaHb sHubIkniky Veritatis splendor 48-49 (Joannes Paulus ll, Litterae encyklicae cuunctis catholicae Ecclesiae episcopis de
quibusdam questionibus fundamentalibus doctrinae moralis Ecclesiae. /| “Acta Apostolicae Sedis. Commentarium officiale”, Decembris
1993.), A3e npa3sHTyeLLla AakTpblHa Tamalua AkBiHckara ¥ ratai cnpase.

3 Veritatis splendor 51, rn. Takcama 44 (BblgaHbHe LipiTaBaHae).

4 S. Thomas Aquinas. Summa Theologiae, I-Il, q. 94, a. 2. — Taurini 1937.
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meaning of the word “culture”, i.e. something that is to be “processed”, remade or refined. Taking this into consideration,
let us peruse the following table.

Natura (nature, fusis) Cultura (event)

something primordial (primitive);

the outcome of conscious action

unconscious, uncontrollable body soul
matter spirit

brain mind
Neurophysiological impulses, instincts will

determinism

indeterminism

inevitability (inner compulsion)

Freedom (a range of possibilities)

non-differential status

differentiation

potentiality, opportunity

Opportunity actualization

The table is in no way a “metaphysical project”, it was created out of purely heuristical motives.

Where should we localize the “natural law” — at the left or right? Or some “third column” is required for it? If so, what kind
of column should it be, to which category were it to belong? In order to find the answer (at least get close to it) one needs
to take up the classicists that created the theoretical basis to the natural law concept.

1.2 St. Thomas Aquinas — the classical scholar of natural law.

In fact, here we will trace the ideas of one single classic, not ali of them. The one will be St. Thomas Aquinas (1225-
1274), who shaped the classical variant of the natural law theory.

So far, | wittingly leave aside all the alternative variants of the natural law theory (those by Hobbs, Locke, Lorenz, Wil-
son). | do so because while analysing (and criticizing) Thomas’ version of lex naturae, we will mediately, through the critics’
voices, touch upon the competing interpretations.

The natural law [lex naturae] is nothing but the light of mind [lumen intellectus], instilled [insitum] into us by God. Thanks
to it we cognize what to do and what to avoid. The light was given to us by God at the moment of creation1. (a)

At the same time Aquinas formulates the human nature in the categories of Aristotelian hylomorphism (hylo — matter,
raw material and morphe — form), stating, that a human being is corpore et anima unus, a spiritual-corporal unity2. (b)
Thus, “natura” is not understood here as “nature” (in its primary meaning of the totality of physiological peculiarities), but
rather as body-and-soul, the unity of the two.

The hylomorphic interpretation of the “human nature” is supplemented by Aquinas with the assertion of the natural law’s
universality and invariability (c).The encyclic Veritatis splendor gives the following commentary to Aquinas’ view: “It is ow-
ing to the soul-and-body unity soleiy, that we can speak about the universal character of the natural law. Engraved into a
rational human’s nature, the law is valid ic everyone regardless of the historical period”3.

Finally, we have to take into consideration the separate principles that Aquinas was supposed to take as natural law ex-
emplification. Thus, these principles are to be characterized (better — are characterized) by universality and invariability:

1) doing good and evading evil;

2) the concern about reproduction and staying alive;

3) the expansion and cultivation of the surrounding world’s riches;

4) participation in public life;

5) the search for the truth;

6) doing good deeds;

7) contemplation of beauty4 (d).

The context gives us grounds to think that the seven principles are not supposed to be the full list of the natural law
principles.

Let us analyze (a), (b), (c), (d).

1.2.1. Analysis (a). The expression “the light of mind” (“lumen intellectus”) functions in the Aquinas’ definition as genus
proximus and “instilled by God” (insitum a Deo) as differentia specifica. The two fundamental notions (constituting the core
of the definition) are evidently metaphorical, which means they are not definite enough as concepts. “Instilled by God” can
only mark the origin of the “light”. The only conclusion we can make from this is that the natural law is of supranatural prov-
enance, God is its creator and guarantor. Nevertheless the definition comprises some information of no small importance

1 S. Thomas Aquinas. In duo praecepta caritatis et in decem legis praecepta Prologus: Opuscula theologica, Il, n. 1129, ed.
Taurinens.
2 S. encyclic Veritas splendor 48-49 (Joannes Paulus Il, Litterae encyklicae cuunctis catholicae Ecclesiae episcopis de quibusdam

questionibus fundamentalibus doctrinae moralis Ecclesiae. // “Acta Apostolicae Sedis. Commentarium officiale”, Decembris 1993.), where
Thomas’ doctrine is presented.
3 Veritas splendor 51, see also 44 (opus cit.)
4 S. Thomas Aquinas. Summa Theologiae, I-ll, g. 94, a.2. — Taurini 1937.
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3 KaHTIKCTYy MOXHa MepKaBallb, LUTO F3Tbisi CEM MpPbIHLbINAY HEe NP3T3HAYLL Gbilb NOYHbLIM KaTanéram npbiHUbINay
HaTypanbHara npasa.

Mpaananisyiima x (a), (6), (B), ().

1.2.1. AHani3 (a). Y npbiBef3seHai BbllWa A3diHiybli cbB. Tamawa “cbBaTtno po3ymy” (“lumen intellectus”) BbIkOH-
Bae (pyHKUbIO genus proximus, a “yniTae boram” (insitum a Deo) — differentia specifica. Ak 6ayubim, ABa dyHAAMIH-
TanbHbISA Bbipa3sbl (SKis yTBapaoub AP0 A3QiHiLbli) 3baynatolLa ayHa MaTadapblYHbIMI, a raTa 3Haybllb, 3acTatuyua
HeJaakpacbleHbIMi ¥ NaHATKaBbIM NnsiHe. “YniTae boram” — moxa ykasBaub afHO TOMbKi HA Maxog)KaHbHe “cbBATNA”.
Moxam agctonb 3pabiub TOMbKi Takyl BbICHOBY, LUTO HamypalbHae rpasa Mae 38blluHamyparnbHae naxo0xaHbHe,
Bor écbLb 3acHaBanbHikam i rapaHTam ratara npasa. TbiM HA MeHLU, A3diHiUbIA 3bMsLWwYae ¥ cabe 1 HemanaBaxHyto
“iHbapmaupllo” Npa HaTypanbHae npasa, a MeHaBiTa yka3Bae Ha sro “caasiby”: posym (intellectus)5. Liepas cnosa
“Ynitae” Tamall aacklnae Hac Aa akTy CTBapaHbHA YanaBeka, ratara nepluanadartkoBara i “apxaTbinHara” TXHEHbHS,
npa sikoe Bsa3euua y KHize boiubLs.

Ton 3bMecT, AKi yaanocsa Ham 30abbiub WwWnaxam aHanisy (a), BblpadHa nakasBae, LWITO HaTypanbHae npasa Hernbra
nsgkasanisaBaub y nesau kanéHe Tabniubl. A Ui Tpaba Aro 3bmsAckLUILb 3 NpaBara 60Ky, Nakynb WTO 3acTaeuua cnpa-
BaW agkpbITan.

1.2.2. AHani3 (6). Bocb TyT Maem cyp’€3Hyi0 Magblikalblto § pasyMeHbHi HaTypbl, SKOe MOXHa Bblpasiub Mnpbl
Janamo3e HacTynHan CIKBIHLbI NaHATKay: HaTypa (YanaBeka) — AgyxaBa-LenaBas LafibHacblb — MaTapbis-Lena A
dopma-gywa — acoba (yanaBeka). Kani usnep 3ipHeM Ha Tabniuy, TO 3ayBaXKblM, HaKOMbKi NepLlanadyaTtkoBae, 3Tbl-
mMansriyHae pasymeHbHe HaTypbl (A) agpo3bHiBaeuua ag npaacrayneHara Toneki wro (B). AgHavacHa npbeixoasiuua
CbLbBepASiLb, WTO Takcama y npasan KanéHe Ha MOXHa 3bMsAcbLiub “HaTypy” ¥ pasymeHsHi (B).

MacnpabyiiMa rinaTaThl4HA packpbilb 3BantoUbIl0 NaHATKY HaTypbl y pasymetbHi (A). AkasBaeuua, Usiram 4vacy
apbbinacs “iHpnaubis” raTara naHATKY, WTO sickpaBa 6avyHa Ha npbliknazse Bbicnoys: consuetudo est altera natura —
“3BblYKa Ecblb Apyron Hatypan”. TyT mMbl 6avbiM, WITO N3YHbIS Habbimblsi acabiiieacsbyi, ki TpbiBana 3amauasarnics
y acaboBacbli YanaBeka i CyTHacHa akpacbriiBalolb Siro NaBoA3iHbl, NavbliHALUb YCrpbiMauua yepas aHanéeito na
HaTypbl, I3H. acabniBacbLUay NpbIpOAXKaHbIX | CTpora A3TapMiHaBaHbIX. “HaTypa” cTaHoBiLULa CbIHOHIMaM xapakTapy.

Awys 6onblw naHaTak HaTypbl agbIAWOy af nepluanayaTtkoBara 3Ha4y3HbHSA nag ynnbiBam 3C3HUbBIAMI3MY KNSAChIY-
HbIX rpaukix dinésaday, y acabnisacbLli ApblcTOTand: ansa Aro “drosic” (Hatypa) 6bina i Mamasal npsiybiHad, i MaTa-
i3bIYHBIM MpbIHUBINAM: CymHacbyro. Y BblHiKY agbbinacs iHnAubis i CbIKpaTbi3aubld NaHATKY HaTypbl. Anpada He-
afiHa3HayHachbLli ratara cnosa (akas, Aapadbl, pagka ycbBegamnseLua) sbsynsaeyua awys agHa LUskkacblb: K Tpaba
iHTOpnpaTaBaub ratae matadisbldyHae pasymeHbHe HaTypbl (B)? Hama agHa3HayHa akpacbneHara dackiegHamy: Ui TO
MHOCTBa AapocnblX, pa3bBiTbiX Nt043en yTBapae O3CbIrHar, Wi, Moxa, i19sa pasbBiTara yanaBeka écblb TbiM 43CbIrHa-
Tam, a Kani igas, To Akas, KiMm agkpbiTas i ccpapmynsBaHas? A moxa, A3cbirHaTaM écblb CYKyMnHacbLb CXifbHacbUsy
(ByxoBbIX, NCbIXiYHbIX), Kani Tak, TO AKiA rata cxinbHacbLi? KaHamaubig — 3HOY a — HASICHasA: SKist AbICTbIHKTbIYHbISA
npbIMeThl TP’ Npbinicalb ratan “MatadisblyHan” HaTypbl, Skoe Se none KaHTpacTty?

1.2.3. AHani3 (8). Y AkiM CaHbCe HaTyparnbHae npasa — HA3bMEHHae i yHigapcanbHae? YCTyrnHa MOXHa iHTap-
npaTaeaupb rata nagsonHa: A: (B) &cbUb ckasaM cripasasdayHbiM; b: (B) écbLub ckazam HapmMamblyHbIM. Y nepLlibiM
BbIMaAKy MoXxam nepadapmynsBalb T33y ab HA3bMeHHacbLi-YHIiBapcanbHacbLi HACTYMHbIM YblHAM:

A’: moe, wmo écbub HamypasnbHbIM ripasam, 03 bakTa Hikoni dazamyrnb He MsAHsIIacs, A3 akTa HasiyHae yea ycix
nanynaybisx i yea ycix Kynbmypax;

Y Aapyrim Bbinagky:

B’: moe, wmo écbub Npasam HamyparbHbiM, Hikoni U HI03e He NaBiHHA 3bMSAHAUUA.

Kani narogsimca 3b iHTOpnpaTaubian A i nepadapmMynéykan A’, To naycTaHe nblTaHbHE: SKIM YbiHaM MOXHa faBe-
Jauua npa Toe, WTO raThbis Ui iHWbIS NPbiHUbINL! HiKOMI 1 Hia3e He 3bMsHInica? MNMpaBag3eHbHe ricTapblYHa-aTHaNArY-
HbIX JacblnefaBaHbHAY Takix faknagHbix, kab MoxHa Oblno kaTarapblyHa CblbBepA3ilb HA3bMEHHacbLb | naycogHa-
Cblb ThiX Ui iHWbIX NpbIHLbINAY, 66110 6 3aayMal Lankam yTanivyHan. 3actaeuua, 3Hadbilb, iHTapnpaTaupbis b.

Y cbB. Tamalwa MoxaM 3HalcbLi UbBepa)KaHbHe, WTO HaTyparnbHae npasa écblb TbiM, A35KYHO4Ybl YaMy Aylia ya-
naeeka yodsenbHiyae (participat) y BeuHbiM npaBe Boxbim. ['aTbl “ya3en” mardbiMbl Ha gBa crnocabbl: per modum
cognitionis (WnNsxam iHTaNeKTyanbHara nasHaHbHS) i per modum actionis et passionis (unsxam A3esSHbHS i ycnpbl-
MaHbHS). Bocbk xa, Sk yanaBeyae nasHaHbHe, rdTak i BoNns 3 navyubUsami (agkasHbis 3a “A3esiHbHe i yernpbiMaHbHe”)
CKaXOHbIS ¥ BbIHiKY nepliapogHara rpaxy. | Tamy Tamalw agposbHiBae Tpbl “cnai” HaTypanbHara npasa: 1) npbiHLUbIMbI
nayctogHa Bsaombis i nayciogHa abaBA3KoBbIs; 2) NpbiHUbINbI NaycioaHa abaBsidaBarnbHbIS, ane He naycionb BA4OMbIs
i 3) NpbIHUBINGI HS YCiM BSAOMbIS | He ans Ycix abaBsskoBbis. [NpagmeTram Hawara agmbicnoBara 3auikayneHbHs 3b-
aynsiouLa NpbiHLbINbI, SKiS Hanexalb ga nepliae KaTaropsbli.

EcbuUb TYT IlIYs agHa — [AaaaTkoBas — iHTapNpaTalUbliHas UsxKacbklb. Kani HaTypanbHae npasa 6biTye V 13b-
BIOX Chpapax — nasHaBanbHaw i BanitblyHa-navyubLéBan, — TO NaycTae NbiTaHbHE Npa KasKCMaHCblyHacbyb ab’ekTa
HaTypanbHbIX CXiflbHacbusay i gabpoTay auaHbBaHbIX po3dyMaMm. Kaxkyybl npacbuei: Ui po3yM-nasHaHbHe i nadyubli-
cxinbHacbUi 3aycéapl naragxawouua namixx cabow y cnpaBe HaTypanbHara npasa, Ui He OblBae Takoe, LITO PO3yMm
Kaxa afHo, a cxinbHacbui — iHwae. Kani Tak, To naTpabeH gagaTkoBbl KPbITAP, AKi JanamoXa Bblpallbilb, Yblid
“ronac” — BaxHenwsbl. | raTel KPLITAP canpayabl écbub — Tamaw, 6ygyybl cnagkaemuam ApbICTOTaNS, PaNpa3aHTye
“9TbIYHbI IHTANEKTyaniaM” — nepasara po3ymy Hag BOMsSN i nadyubLsMi.

Mapgaeuua ycé X, WTO MOXHA 3HANCLLI ALWY3 1 TPIWLIO IHTAPNPaTaLublio, SK NayHae ganayHeHbHe apyron: B: (B)
3bAiynseuua eblpaxsaHbHeM 8epbl § Toe, LUTO He3anexHa aj KynbTypHamn npblHanexHacbLli 1 He3anexHa aj anoxi, y
YanaBeublX CYyMITEHbHSAX iCHye cxinbHacbub 0a maeo, kab ywaHoysaub HamypabHae npasa.

BbicHoBa 3 ratara ycaro byase Takas: T33a (B) Hsice ¥ cabe O3bBe iasi: na-nepliae, 3baynsiella BblpaX3aHbHEM

Bepbl ¥ HasayHacbLb yBa yCix noa3en NayHbIX MapanbHbiX “pacypcay” (3actaella cnpaBav agkpbiTan: adHOMbKasbixX

5 IHTaneKkT 3bsiynseuua Ans Tamala acHoyHal csasiban HaTypanbHara npaea, ane — sik akaxauua nasbHell — He afsiHai.
HartypanbHae npaBa icHye Takcama y BaniTblyHa-navyupLEBai cdapbl, y capbl “HaTypanbHbIX CXiflbHacbLsy”.
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about the natural law, namely, its “patrimony” — the mind (intellectus)5. By using the word “instilled” Thomas refers us to
the act of human creation, the initial, “archetypical” process related in Genesis.

The analysis of (a) vividly shows that the natural law doesn’t belong to the left column of the table. Whether it suits the
right one remains yet not clear.

1.2.2. Analysis (b). Here we've got a serious modification in the understanding of nature, which can be illustrated by
the following order of concepts: (human) nature — the psychophysical unity — matter-body A form-soul — (human) per-
sonality. Glancing at the table now, we'll notice how different is the primal, etymological nature understanding (A) from the
just rendered (B). At the same time we have to admit that the "nature" in its (B) version cannot be assigned to the right
column.

Let us try to hypothetically reveal the evolution of the concept of nature in its (A) meaning. In the course of time the notion
has "inflated", that can be most vividly illustrated with the saying consuetudo est altera natura — “habit is second nature”.
So far we see that some acquired traits, firmly imprinted into human personality and forming the texture of his behaviour,
begin to be perceived through analogy to the nature, i.e. the innate and rigidly determined qualities. The “nature” grows
synonymic to the character.

It was under the influence of the classical Greek philosophers’ essentialism, that the concept of nature further deviated
from its initial meaning. Aristotle, in particular, regarded “fusis” (nature) both as the final cause and the metaphysical princi-
ple — the essence. It resulted in inflation and syncretism of the “nature” notion. Besides the term being ambiguous (that is,
in fact, seldom realized), there is one more challenge: how should we interpret this metaphysical (B) exposition? A distinct
denotation is missing: is it the class of mature, intelligent people that form it? Or is the idea of an intelligent person the very
sought for denotation? If so, what is the idea, who is it created and formulated by? Or is the totality of human propensities
(spiritual, psychological) the denotation? What are the propensities then? The connotation is — once again — vague: what
distinctive features should we ascribe to this “metaphysical” nature, where to does its class of contrast stretch?

1.2.3. Analysis (c). In what way is the natural law invariable and universai? We can provisionally interpret it in two ways:
A: (c) is the descriptive sentence; B: (c) is the normative sentence. In the first case the invariability-universality thesis can
be transformed into:

A’: that what we call the natural right has never been de facto changed so far. It is de facto present in all the generations
and cultures;

In another case:

B’: what is the natural law is to remain the same everywhere and anytime.

If we concur with the A interpretation and the A’ re-formulation, a question arises: how is it possible to ascertain that the
principles have not changed somewhere or sometime? The intention of carrying out any historical-ethnical research so
accurate as to positively claim the invariability and the universal character of the principles would be absolutely utopian.
Thus, there remains the B interpretation.

In the writings of St. Aquinas we can find a statement, that it is via the natural law, that a human soul participates
(participat) in the eternal divine law. This “participation” is possible in two ways: per modum cognitionis (by intellectual
cognizance) and per modum actionis et passionis (by acting and percepting). But because human cognizance as well as
will and feelings (responsible for “acting and percepting”) are distorted as a result of the original sin, Aquinas differentiate
between three “tiers” of natural law: 1) the principles universally known and compulsory to all; 2) the principles universally
compulsory but not known by all and 3) the principles neither known to all nor compulsory for any human being. We are
especially interested in those of the first category.

There is one more interpretational stumbling-block here. If natural law exists in two spheres — cognitive and will-sen-
sual — a question arises about the co-extensiveness of the natural propensities’ object and the good as seen by the mind.
To put it plainly, are the mind-cognizance and feelings-propensities always in accord in the realm of natural law or is it
possible, that the mind advises one thing and the propensities — another one? If so, we need an additional criterion to
settle which “vote” is overriding. And the criterion does exist — Thomas, one of Aristotle’s progeny, puts forward “ethical
intellectualism” — the prevalence of mind over the will and the feelings.

It still seems possible to find a third interpretation to add to the second one: C: (c) is the expression of one’s belief, that
regardless of the cultural background and the epoch people are prone to revere the natural law.

The following conclusion seems to be relevant: the (c) thesis begets two ideas. Firstly, it is the expression of the belief,
that all human beings possess some moral “resource” (whether it is identical or similar remains a question), and, secondly,
(c) constitutes a moral imperative for all the cultures to accept and to institutionally establish what is the natural right.

Let us consider what are these resources-propensities, which are, according to Aquinas, universal and invariable. In
other words, what is the designate of the expression “natural law”?

1.2.4. Analysis (d). All the seven examples, which form the exemplification of the natural right, pertain to the cultural
sphere. These principles neither depend on neurophysiology, nor are they implemented through the instincts exclusively. It
is impossible to fathom their existence without at least basic upbringing (socialization) and minimal reflection and freedom.
As they belong to the sphere of culture, why do we call them the law of nature?

Everything is not as simple as it seems to be. “Culture” is the term as ambiguous as the term “nature”. Providing his
comment to Veritatis splendor, Doctor Maciej Zieba OP notes: A human being, as a psychophysical creature, always exists
in a certain cultural and political context, but he’s not a slave to any force or structure, whether biological, psychological,
economic or cultural. He remains free from any determinism6. Father Zieba also pointed out the ambivalence of culture:
culture — on the one hand — can bring about the development (actualization) of human possibilities and the release of
one’s spiritual potential, but — on the other hand — it also may turn into a system of compulsion, suppressing person and
favouring the deformations of conscience. The coercion can take various forms: from the “legal” pressure (grounded on the

5 Intellect is the main domain of natural law for Aquinas, but, as it will turn out later, not the only one. The natural law exists also
in the sphere of will and feeling, the field of “natural disposition”.
6 Maciej Zigba. Sumienie ma prawa, poniewaz ma obowigzki. // “Przewodnik po encyklikach Jana Pawta II”. — Poznan 2004. P. 211.
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Hea&’um ArynbHas T20pblisi, ricTopbis 1 dinssodis npasa

Li madobHhbix) i, na-gpyroe, 3abaynsieula MaparnbHbiM NatpabaBaHbHEM, kKab Toe, LWTO 3bAynseLLla HaTypanbHbIM npa-
BaM, ObINO NpbIHATa ¥Ba yCiX KynbTypax i iHCTbITyUbliiHa 3aMaljaBaHa.

Lianep rmsaHeMm, WTO raTa 3a pacypchl-cxinbHachyi, AKia — BoAsie TaMiaMy — XapakTapbldyloLlLua YHiBapcarnbHacbLlo
N HA3bMEHHacbL0. [HaKLW Kaxyuybl: Wmo yTBapae A3CbirHaT Bblpasy “HaTypanbHae npasa”?

1.2.4. AHani3 (2). Yce cem npblknagay, skis yTBapawoub 3k3aMnnidikaublto HaTypanbHara npaea, Hanexaub Aa
chapbl KynbTypbl. HA ckaxam, WTo raTbid NpbiHUbINbI abyMoyneHbis Haypadisbianérian abo wTo ix paanisaublis ak-
pacbrieHa BbIKIIOYHA iCTbIHKTaMi, Hernbra ysBiub ix icHaBaHbHe 6e3 NpblHaMCi anemaHTapHara BbixaBaHbHS (caLbiani-
3aubli) i 6e3b MiHiManbHae padnekcii 1 cBaboabl. A pa3 siHbl Hanexaub Aa cghapbl KyAbmypbl, TO YaMy HasbiBatoLLa
npasam Hamypabl?

CnpaBa — fK aka3Baelula — He Takas npoctas. “KyneTypa” — raTa TOpMiH Takcama HeagHasHauHbl, SK i TOpMiH
“HaTtypa”. Jloktap Mauen 3emba OI1, kamaHTytoubl Veritatis splendor, npbikmMaydae: “HanaBek sik icToTa ncbixadisbiy-
Has 3ay>abl iCHye ¥ HEeNKiM KynbTYPHbIM Abl NaniTbiYHbIM KAHT3KCbLE, ane éH He 3bsynseyuLa HABOMbHIKaM AKiX-KOMNb-
BeYbl CiNn i CTpykTypay, Ui To 6iansriyHbIX, NCbIXiYHbIX, 3KAHAMIYHbIX, Ui KyNbTYPHbIX. EH 3acTaeuua cBabogHbl an ycs-
Kix A3TapMiHiamMay”6. Aluey 3emba ykasay Ha nayHyt ambiBaneHubllo KynbTypbl: KynbTypa MoXa HecbLi — 3 agHaro
060Ky — pasbBiubLé (aKkTyanisaublto) YanaBeyblx MardybiMacbLsy i Bbi3BaneHbHe OyXOBbIX 34ofbHacbLday, ane — 3
apyrora 60Ky — moxa HecbLi CbICTaMY NpbIMyCy, NagayneHbHA acobbl i cnpbigub A3adapMaLbli cymneHbHs. [pbimyc
MOXXa MeLlb PO3Hbisi POpMbI: MadbiHaYbl a “neranbHara” npeiMycy (abanepTara Ha A3Ap)XayHbIM 3aKkaHagaycTee) Aa
caublsnbHa-ncbIxangariyHara npbiMycy, ski MyHKUbIAHYe SK rpamagaki LicK i MapriHanisaubls TbiX, XTO HA X0o4a crnaBs-
Aaub KynbTYpHbIS AOrMbl AaA3eHara rpamaaatea. Kani BosbMmem nag ysary raty ambisaneHublio KynbTypbl, TO NAr4amn
Ham Byase 3pasymelb, Yamy MHOTiS T3apaThlKi MpaBa HA XO4yLb aAMOBILLA af KaTaropsli HaTypanbHara npasa, Xoub i
Tpaba 3a raTa 3annadiub AOChILb BbICOKYIO LlaHy: Narajsilla Ha CaMaHThIYHY0 HAYToYHachUpb “HaTypanbHara npasa”,
a Y BbIHIKY — Ha iHTapnpaTaubliHbIA CKNagaHachbLl,.

Lli nepanivyaHbia Tamallam NpbIHUbINBI MaOLb HapMamblyHbl XapakTap? 3gaeuua, He, sHbl 3bsiynsatoLLa agHo Tonb-
Ki abarynbHeHbIM anicaHbHEM YHiBapcarbHbIX CXiNbHacbLAY YanaBeka, CXinbHacblAY, yrnacbLiBbIX KamycbLli, XTO ne-
pacTtyniy “napor padnekcii’, ctay 3gonbHbIM ycnpbiMalb KalTOYHAcbLi i 300MbHbI Aa rpaMaa3skix naBoasiH. Tamalla-
Bbl KaTanér MoXHa A0YXbllb:

1’) BbIKapbICTaHbHE apTbIKyNsiBaHae MOBbI 4S5 KaMyHikaubli;

2’) nparHeHbHe KaxaHbHS iHWbIX | ObiLbLSA KaxaHbIM;

3’) natpaba TBOpYachLi ied.

Ak Tamawassl “3BoA” npbiHUbINAY (1-7), ratak i NpbIHLUbBINGI, NPagcTayneHsbls Boiwan (1°-3') MoxHa Ha3Baub Hamy-
panbHbIM repad-HapMamblyHbIM pagam. AHbl MOTyLb, @ HaBaT NaBiHHbI Obllb Y34Thl 9K cybcmpam Ans TBapaHbHS
Hopmay i MycsiLb ObiLb yBaxaHbls 3akaHagayuami, ane cami ¥ cabe He 3bsiynstoLlLa Hopmami.

LlikaBa, wTo ublTaBaHasa Yo aHUbIKMika Veritatis splendor, Npa3aHTyloubl TamallaBy KaHU3MNUbIIO HaTypanbHara
npaea, cTacye HacTymnHyl TapMiHanérivo A3ens BblpaxaHbHA CyTHacbLi ratara npasa: proclivitates (cxinbHacbLi),
motus (y3pyLLaHbHi), propensiones (cxinbHacbLi-NnpacapaHubli), dynamismi (yHyTpaHbIs Cinbl, NAaMKHEHbHI) proposita
(Hamepbl-nacTaHoBbl). A raTbisi CXiNlbHaCbLUi-Y3pYLWSHEHI-NaMKHEHbHI-HaMepbl HA MOTYLb iHT3pnpaTaBauua Sk HOpMbl,
MOXHa iX pasymeLb TOMbKi K MapanbHbIa “pacypchbl”.

Lli raTa 3HaybIupb, WTO HaTypanbHae npaBa mMena Ang AKBiHaTa CIHC TOMbKi nepagHapmatblyHbI? Lli rata agsiHae
3Ha4YsHbHEe HaTypanbHara npaea y B3pcCii TaMicTblyHan? AkasBaeuua, WITO W TYT MaeM cnpasy 3 ABYX3HA4YHAaCbLIO.
Tamaw AKBIHCKI Yy coTal KB3CTbli MapanbHam cakubi “TeansrivHae Cymbl” 3asynse: “Leges divinae totam legem
naturalem continent’7, rata 3HaublUub: HamypansHae rpasa (HM) mecbyiyya y boxbim npase (BI):

HM oMb

Lli HM, mecbusa4kica ¥ MNb, 3acTaeuua nepagHapmaTblyHbIM, Lii YCE X He?

HIM Tpaba ¥ ratbiM BbiNagky iHTapnpaTaBaub sk Jakanér, a [lakanér écblub HapMmaTtblyHbIM NpaBaM (XoLb Siro 3bMecT
i BenbMi aryrnbHbl), Takim 4YblHaMm, i HaTypanbHae nNpaBa HabbiBae pbiCy HapMmaTtblyHacbLi. “HaTypanbHae npaea” yH-
KubIsiHye ¥ cbicTame AKBiHaTa AK y HapMaTblyHbIM, Tak i Y nepagHapmaTtblyHbIM 3HAY3HbHI.

MadazynbHAOYbLI HAW aHani3, Bbiy4YbiM Y (QOPMe MbITaHbHSAY acHOYHbISI NpabnematbiYHbls NyHKTbI, SKis YHa-
ABINicA ¥ BbIHIKY aHaniTblyHae npaubl:

lMa-nepwae, wWTo Takoe “4yanaseyasa HaTypa’? Bagoma TyT TOnbKi Toe, WITO raBopka na3e npa Yyanaseyyl CyTHa-
cblb, ane — Gepyybl Naj yBary “kamnasblubliiHacbLb” YanaBevae cyTHacbli — MYyciM TyT yaaknagHiupb, Ui raBopka
nase npa isblaNAaridyHbisg Npauachl, Ui iIHTaNeKTyanbHbls, Ui NCbiXxansariyHbia? LL/mo kaHKpaTHa Y YyanaBeky 3bsynseL-
ua TbiM “HOopMayTBaparbHbIM” YblHbHIKaM, afka3HblM 32 NaycTaHbHe HaTypanbHara npasa Y HapmaTblyHbIM CaHbCE?
YkasaHbHe Ha “ncbixadisblvHy0 eaHacbLb” TYT HiYora He npasicbHsie, Xiba Tonbki agTapMiHOYBae agkas Ha NbiTaHbHE.
MyciMm npbi3HaUb, WTO NpbIHAMCI KaMNaH3HT “Ncbixa-" (aywa) KyneTypHa abyMoyneHbl. TakiM YblHaMm, Hamypa npbl-
HaMCi ¥ HelKkiM acnakue abymoyneHa Kysibmypad, a ¥ CbBeLe MaeM crnpaBy 3 MHOCTBaM KynbTyp!

3 ycAro ratara BblHikae W HacTynHas cnpasa: (ra-0pyaoe) KaHUanubla HaTyparnbHara npaBa cnapagxae “Taopbl-
AnasHayuyylo” AblneMy: sikiM YbiHaM Mbl na3HaeMm ratae npasa? LUTo pabiub, kani y po3HbIX NoA3en po3Hae pasyMeHb-
He roTara npasa? Ybis Bapcia nasiHHa Gbiub 6onbl canpaygHaw?

lMa-mpatiysie, Ak agpo3bHiBaLb HapMmaTblyHae HaTyparnbHae npasa aj nepagHapmaTtblyHara?

Ha cchapmynsiBaHbiSl NbiTaHbHI Nacnpabyem gaub ABa agkasbl: “03CTPYKTbIYHbI” | “KaHCTPYKThIYHbI”. CnayaTky npaa-
CTaBiM KpbImbIKY HaTypanbHara npaea (i rata 6yase Hawwa pars destruens), a NOTbIM A4S pa3 3ipHEM Ha 3Ty KaHLamM-

ublto, nacnpabyem sie nepaened3eyb i — NpblIHaMci YacTkoBa — paabinitaBaub (pars construens).
6 Maciej Zigba. Sumienie ma prawa, poniewaz ma obowigzki. // “Przewodnik po encyklikach Jana Pawta II”. — Poznan 2004. C. 211.
7 S. Thomas Aquinas. Summa Theologiae, |-, g. 100, ad 1. — Taurini 1937.
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legislation of the state) to social-psychological compulsion that expresses itself through public strain and the marginalisa-
tion of those unwilling to bend to the cultural dogmas of that society. If we consider this cultural ambivalence, it would be
easier for us to understand why a number of scholars are so unwilling to renounce the category of the natural right, though
the price to pay for this is rather high: it is necessary to assent to the semantical blurriness of “natural law”, resulted in
interpretational difficulty.

Are the principles enlisted by Thomas of normative character? It seems that the answer is negative. The principles
are merely the summarizing description of universal human propensities, the propensities, proper to someone, who has
crossed the “threshold of reflection”, has grown capable of conceiving values and acting civic. Aquinas’ catalogue can be
extended with:

1’) the use of articulate language for communication;

2’) the desire to love and be loved,;

3’) the need for creative work etc.

Both the Thomas’ “digest” (1-7), and the above-presented principles (1’-3’) can be called the natural pre-normative law.
They can, even should, be accepted as the background for norm-creation and are to be taken into consideration by the
lawmakers, though they are not given norms.

It is of interest, that the presentation of the Thomas’ natural law concept in the above cited encyclic Veritatis splendour
employs the following terms to convey its essence: proclivitates (proclivities), motus (animation), propensiones (propensi-
ties), dynamismi (inner impetus), proposita (propositions). These proclivities-animations-inner impetus-propositions cannot
be interpreted as norms, but just as moral “resource”.

Does this signify that the natural law was for Aquinas of pre-normative value exciusively? Or is it the only possible mean-
ing of the natural law in Thomas’ interpretation? It turns out, that here we deal with equivocation once again. In questia 100
of the “Summa Theologica” moral section Thomas Aquinas states: “Leges divinae totam legem naturalem continent’7, that
means, the natural law (NL) resides in Divine Law (DL):

NL> DL

Does NL, residing in DL, remains pre-normative or does it not?

In this case, NL is to be interpreted as a Decalogue, and a Decalogue pertains to normative law (though it is too general
in its meaning). Thus, natural law acquires a normative feature. The "natural law" enjoys both the normative and the pre-
normative meanings in Aquinas' system.

To sum up our analysis, let us highlight the main problem points, discovered in the course of our research:

Firstly, what is the “human nature”? We are only aware of the fact that it is the human essence that is concerned, but,
taking into account its “composite” character, we are bound to specify whether we imply physiological, intellectual or
psychological processes? What is this “norm-creating” trait in a human being that is responsible for the emergence of the
natural law in its normative sense? The indicaticn of the “psycho-physiological unity” clarifies nothing. It might just adjourn
the answer. We are to acknowledge that the “psycho-" is culturally stipulated. Thus, nature is in some way culturally deter-
mined, and the world is bounteous with cultures!

All this leads us to the following: (secondly) the natural law concept bears the “theory cognizing” dilemma: how do we
cognize this law? What should we do, if different people hold different views of the law? Whose is the right interpretation?

Thirdly, how can we differentiate between the natural and pre-normative law?

There are two answers to these questions: the “destructive” and the “constructive” ones. Let us present the criticism of
the natural law first of all (that will be our pars destruens), and then try to revise the conception and — partially — vindicate
it (pars construens).

2. The departure from nature. Conventionalism.
2.1. The Critique of the traditional natural law concept from the analytical philosophy stand.

H. Moor, the father of analytical philosophy, called the moral conceptions, based on natural law, a “naturalist fallacy”.
“Good is a beyond empirical and thus a simple quality”8. It can neither derive from the nature of a human being, nor from
the sphere of facts taken in general. The facts are axiologically neutral.

The term “nature” can be used in the following combination within a specific context: “the nature of action”. One can
find — especially in Thomas’ ethics — the category of the “acts intrinsically wicked” (intrinsece mala). Such acts are, for
example, a murder or lies, false oath etc. But — as theologian Joseph Fuks SJ, who employs analytical philosophy in his
grounding, notes — as a result of such actions as murder or lying we get to know only that they result in something evil.
But a moral appraisal is impossible without considering the intentions and circumstances. As another theologian, Richard
A. McCornik SJ, says: If we just take a photo of the incident, we’ll learn nothing about the essence of it. The example is
when one person gives money to another one. This can mean, that he pays back, makes a gift, gives alms, hands a bribe
etc. Until we find out the objective intentions of a person, we can not define the moral side of the act9. This could be rather
convincing criticism of the category “the nature of action”, provided we consent to the McCornik’s interpretation of acting,
namely, that an action is an exclusive aggregate of outer moves and gestures.

Joseph Fuks also criticizes “the theological form of naturalist fallacy”, i.e. the vision of the natural propensities of a hu-
man being as the manifestation of the normative divine will. According to this mode of thinking stoic Epictetes claimed, that

7 S. Thomas Aquinas. Summa Theologiae, I-1l, g. 100, ad 1. — Taurini 1937.

8 Cit. from Jarostaw Merecki SDS. Btad naturalistyczny a prawo naturalne (Josepha Fuchsa krytyka tomistycznej koncepcji prawa
naturalnego). // ,Roczniki filozoficzne”, t. XVI, zesz. 2, 1993. P. 77

9 Richard A. McCornick. Some Early Reactions to Veritatis splendor. // ,Theological Studies”, 55 (1994). P. 498.
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2. Apbixoa an HaTypbl. KaHB3HUbIAHANI3M.
2.1. KpbITbika TpagblubliiHal KaHU3MNUbli HaTypanbHara npaea 3 nasbiubli aHaniTbivyHae cinasodii.

Baubka aHanitTblvHae ginasodii, . Myp, Ha3biBay MaparnbHbIS KaHU3MNUbli, abanepTbis HA HaTyparbHbLIM NpaBse, “HaTy-
panicTbivHal 3mbinkan”. “dabpo — kaxa H — écbLb Na3aamMnipblyHaii, a Npbl rATbIM NPOCTal AKacbL"8. AHO HA MoXa
ObIUb BbiBeA3eHa aHi 3 “HaTypbl YanaBeka”, aHi yBoryne ca cdapbl hakTtay. PakTbl — akcisndriyHa agkpbiTbis.

Mardybiva cTacaBaHbHe TapMiHY “HaTypa” ¥ cnaublivHbIM KaHTIKCbLE: “HaTypa A3esHbHS”. Yacam MoxHa cnatkaub —
acabnisa ¥ TamiCTbl4HaW 3TblLbl — KaT3Iropblio “A3esHbHAY, yHyTpaHa 3nbix” (intrinsece mala). Takimi A3eaHbHAMI “YHYTpa-
Ha 3nbIMi” 3bAynsAoLLa, Hanp., 3abonctea anbbo xnycbHs, hanblubiBasa npbicsra i iHW. Ane — sk Npblkmsayae 6aracnoy
Esacp dykc SJ, ki BbIKapbICTOYBae aHaniThiuHylo insasodilo y ceaéit apryMaHTaLbli, — Y BbIHIKY TaKiX A3esHbHAY, Sk
3aboicTBa Ui XNYyCbHSA, Mbl JaBeBaeMCsi aHO TOfbKi ab TbIM, LUTO iX BblHiKaM 3bsAynsieula Hellkae 31o, a MaparnbHas
ausHKa HemardbiMasi 6e3 y3aubLa nag yBary iHmaHUbIsly Obl akanidHacbysy. Ak kaxa iHwbl 6aracnoy, Peivapg MakKop-
Hik SJ: “Kani nanpocty ccartarpacdyem 3gapaHbHe, TO Hi4Yora He JaBefaeMcsl HaKOHT CyTHacbhLi Aaf3eHara A3esiHbHS.
Mpblknagam, kani XTocbLi Aae rpoLlbl iHLWaMmy, TO rata Moxa abasHavalb PO3HbIst paYbl: BApTae Aoyr anbbo nasbiky, Aae
napapyHak, Aae Ha xapvaBaHbHe, Aae xabap irg. Bocbk Xa, nakysb HS Bbi3HaYbIM, Aa Yaro ab’ekTblyHa XTOCbLi MMKHeuLa,
HS1 3MOXXaM Bbl3HaublLb MaparnbHacbLb Jaa3eHara a3esHbHsa’9. aTa, 6agan, 4ockIiUb NepakaHayyvas KpbiTblka KaTaropbli
“HaTypa A3esiHbHS” Npbl YMOBE, LWTO NarafsiMcsa 3 NayHar TI0pbIai A3esHbHSA, 3aknaaseHan TyT Kopmikam, a MsHoyHa,
LUITO A3esiHbHEe — raTa BbIKMOYHA CYKYMNHAaCbLb B0HKa8bIX pyxay L xacTay.

E3ady DyKC KpbITbIKye Takcama “TeansriyHyio dhopMy HaTypanicTbiiHae 3Mblfki”, F3H. 6a4aHbHe HaTyparibHbIX CXinbHa-
cbLSy YanaBeka Sk npasiBbl HapMaBanbHae boxal Boni. 3rogHa 3 Takon nérikai SniKTaT UbBepasiy, WTo, npblknagam,
raneHbHe My>udblHam bapagbl 3bsynseLLUa 3araHHbIM 3 MaparnbHara rnegsiya gsestibHem, nakoneki Bonst CTBaparnbHika
6bina Takas, kab A3sKyoubl 6apaase Myx4dblHa agpo3sbHiBaycs af kabetbl. [13ens nagobHelx maTeiBay TapTynisH 3abapa-
HAY y>XblBaHbHE KACM3TbIKi: Yanasek naBiHeH 3agasoniyua TbiM BblrnsgAaMm, ski atpeimay ag bora.

AHaniTelvHas ginasodis gassorina Ham ybaubiub A3bBe Npabnembl, 3bBsi3aHbls 3 HATypanbHbIM NpaBam: ans Taro, kab
HaTypanbHae npasa HabbINo HapMamblyHbl XapakTap, AHO nasiHHa bbiub HesIK iHMapnpamasaHa, MakTbl HaTypbl 3acTa-
1ouUa agkpbITbIMi ¥ akcianariyHeiM nnsHe. Ak kaxa Pykc, agkas Ha NbliTaHbHe Npa MapanbHylo KBanidikaublto A3eAHbHSA
“0ae He HaTypa, a po3yMm, SiKi pasBaxae fpo i KOHmMpa po3HbIXx MaudbiMacbusy10. Opyron npabnemai écblb TOe, LUTO
dopmyna HaTypanbHara npasa 3ayxabl “3acyb’ektaBaHa”, r3H. 3aycéab! &csupb cy6’ekm (anbbo cyG’ekThbl), Ak anicBae i
iHTOPNPaTye HaTypy.

“Yanaseyasi HaTypa — BblHikye PyKC — Mayubllp y cnpaBax Mapani. HaTtypa yanaBeka raBopbilb TOMbKi | TOMbKi Npa
daKTbl, @ Y NbITaHbHAX KaWTOYHaCbLUSAY — May4blupb”.

2.2. KpbITbiKa TpaablubliHaM KaHU3MNUbli HAaTypanbHara npasa 3 nasbilbli 3BantoubIAHI3MYy 1 ricTapbI3my.

CoinTbig Kpbicgann, npadacapka The Catholic University of America, 3bBapTae yBary, LUTO Bbipa3 “HaTyparnbHae npasa”
MOXa MeUpb ABa 3Ha43HbHI, MOXa aba3Hayaub “3rogHacblib 3 HaTypat” (according to nature) i 3rogHacbLb 3 po3ymam
(according to reason). Kab nasbberHyLb po3HbIX MarybiMbiX HenapadyMeHbHsY, Kpbicaann npanaHye BblkapblCTaHbHE Tap-
MiHy “HaTypa” Y cTpora akpacbneHbIM C3HbCE: SK “CyKynHacbLb di3bl4HbIX, XiMiYHbIX, GaTaHiYHbIX Abl 3aansriyHbIX npasy
Yanaeeyara abo nasayanaseyvara (non-human) cesety”11.

Kpbicaann 3bBsipTae yBary Ha “nepaxof af KnscbllubICTbl4Hara pasyMeHbHs1 CbBETY Aa ricTapblyHal cbBegamachLi’.
3rogHa 3 KnsACbIUbICTbIYHBIM CbBETayCrnpbiMaHbHEM, CbBET ECbLib CTaTbIYHbI, pa3 i Ha3aycéabl YCTaHOYMNeHbI Y CBaén cyT-
HacbLi, A3e “BbinagkoBackLi” 3paynstouua anbbo HA BapThIMi YBari “agxineHbHsMi ag Hopmbl”, anb6o NpagykTaMm Hawara
HeByUTBa (60 Hacampay, “kani 4obpa nallykaup”, To 3HoMAYyLLA NAMYHbIS BbITIYMaYaHbHI NS raTbiX BbiNagkoBacbUsy).

Bblwan npaacTtayneHbls 3auemMbl Bsgayub KpblcAann ga paBisidHiaMy y cnpase HaTypanbHara npasa. [la-nepwae, ag-
3Hayae siHa, “lWMaTcnoiHacbkupb HaTypbl {manifold of nature), skaa nsXkbIub y acHOBe YanaBe4vara ObiupbLsi, H MOXa bbiLb
HayMNpoCT NepaknaaseHa Ha MaparsbHbist HOPMbI. (...) Y 3bBA3KY 3 I'3TbIM NPbIHUBINbI HATypanbHara npaesa Mycsub OblLb
HaabyaaBaHbl XyTYaW 3a YC& Ha CTPYKTYpbl Yanaeevan cbBegamachLi (“po3ymy”), YbiMCS BbiBEA3eHbIS 3 MpaBinbHacbLAy
XbIBENbHAW agyyBanbHacbLi Ui 3b BisndariyHbIX npauacay (“HaTtypbl”)”. MNa gpyroe, “Ak YanaBeyas iHTaMIreHUbIS, raTakK i
MapanbHbIsi NaBoA3iHbl 3bAYNsAoLLAa agHOCHa cBaboaHbIMI”.

2.3. “Harypani3am” koHTpa “agkpbiTae rpamansTsa’?

(KpbiTbika TpaablLbIHaM kKaHU3MUbli HaTyparnbHara npaea 3 nasbiubli ni6apaniamy K. MNMonapa.)

CnpaBa pa3symeHbHs1 HaTyparnbHara npasa 6bina dyHoamaHTanbHa Ans TeapaTbika “afgkpbiTara rpamagstea’ (open
society), Kapna Nonapa. AQHOM 3 aCHOYHbIX YMOY iCHaBaHbHSA agkpbiTara rpamagatea Obly Ans Aro T3B. KPbIMbIYHbI Oy-

anism — 3ponbHacblpb YanbLUoy Aafa3eHan cynonbHackLi aapo3bHiBaLb “HaTypanbHae npaesa” ag “KaHB3HLbIsHanNbra npa-
Ba”. LUto MNonap pa3ymee nag agHbIM i nag Apyrim?

8 LibiTata Boane: Jarostaw Merecki SDS. Bfgd naturalistyczny a prawo naturalne (Josepha Fuchsa krytyka tomistycznej koncepcji
prawa naturalnego). /| “Roczniki filozoficzne”, t. XVI, zesz. 2, 1993. C. 77.

9 Richard A. McCornick. Some Early Reactions to Veritatis splendor. // “Theological Studies”, 55 (1994). C. 498.

10 Jarostaw Merecki SDS [ybimasaHas npaya] C. 82.

11 Cynthia S. W. Crysdale. Revisioning Natural Law: from the Classicist Paradigm to Emergent Probability. /| “Theological Studies”,

56 (1995). C. 465.
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beard shaving by men is morally reprehensible, for the Creator’s will was such as men should differ from women by having
beard. For the similar reasons early-Christian writer Tertulian forbade cosmetics: A human being is not to want any other
appearance than given to him by God.

The analytical philosophy gave us a chance to realize two major problems, that have to do with the natural law: for the
natural law to acquire normative status, it has to be somehow interpreted, for the facts remain axelogically neutral. Accord-
ing to Fuks, the answer to the question on the moral appraisal of an act is not given by nature, but rather by mind, which
weighs up all the pros and cons of various opportunities10. The second problem is that the natural law formula is always
“subjectised”, i.e. there always exists some subject (or objects), which describes and interprets nature.

“Human nature, — sums up Fuks, — is blind in the sphere of morals. The human nature speaks of the facts exclusively,
while it is silent in the realm of values”.

2.2 The Critique of the traditional natural law concept from the evolutionist and historicist stance.

Cynthia Crysdale, professor at The Catholic University of America, notes that the expression the “natural law” can be
interpreted in two ways. It can signify the according to nature and the according to reason. For the sake of avoiding any
misinterpretation Crysdale suggests, that the meaning of term “nature” should be restricted to “the aggregate of physical,
chemical, botanical and zoological manifestations of the human and non-human world”11.

Crysdale mentions “the transition from the classicist outlook to the historical awareness”. According to the classicist
mentality, the world is static, once and for all settled in its essence, where the “fortuities” are either negligible “deviations
from the norm”, or the fruit of our hideboundness (for “if to search well”, the logical explanations of these fortuities will be
found).

The above presented observations lead Crysdale to revisionism in the sphere of the natural law. Firstly, she remarks,
“the manifold of nature, grounding human existence, cannot be simply translated into moral norms. (...) That is why the
natural law principles are to be sooner superstructured on the human consciousness structures (“mind”), than derived from
the animal flair or the biological processes (“nature”)”. Secondly, “as the human intelligence, so one’s moral behaviour are
relatively free”.

2.3. “Naturalism” versus “open society”?
(The critique of the traditional natural law concept from the stance of K. Popper’s liberalism.)

The issue of natural law interpretation was pivotal for the “open society” theoretician Karl Popper. One of the salient con-
ditions for the existence of the open society was the so-called critical dualism — the ability of the community members to
differentiate between the “natural law” and the “conventional law”. What does Popper mean by the first and the second?

The natural law, — writes Popper — describes a strict and invariable regularity, which either exists in nature (and then
the law is the truthful statement), or there is no such iaw in the real life (in this case it is false). (...) The law of nature is
invariable, for they cannot be broken or imposed. They are above our control12.

K. Popper stresses that the natural law — in its (A) meaning — should not be confused with the norms, orders and
instructions, which regulate human behaviour. Thus, alongside with the natural law, there exists the normative law in the
meaning (B). The law of (A) type relates to that of the (B) type as the fact relates to the decision:

fact — natural law

decision — normative law

Though Popper mentions that it is possible to use the expression the “natural law” in a normative sense, he states at
once with the desire for clarity and maximum simplicity so characteristic of him: “The confusion is quite unnecessary”.

The demarcation between the (A) and the (B) laws is for Popper the criterion of violation: the natural law can not ex
defenitione be violated or abolished. One can only violate the conventional law. And this is the first reason, why the author
of “The Open Society” postulates the consistent differentiating between the (A) and the (B). Secondly, even if some law is
defined as natural (in its traditional, Aquinas’ sense), a decision is needed to implement it.

The reference to the “don’t kill” principle as a “natural law” would be useless if separate individuals fail to agree to respect
the principle. By analogy, the adoption of the legislation aiming at human live protection does not pass “naturally” (i.e. on its
own accord, without human will), but by way of certain convention, consensus and decision elaboration. The single “natural
character” of the norms does not make a human being obey it.

Thirdly, the norms and the normative law can be created and established by a human being. (...) We are to ameliorate
them in case of necessity — says Popper13. And fourthly, it is we who are ultimately responsible for these or those norms,
that’'s why we can not shift the responsibility to God or to the “nature”.

As we see, Popper’s admonitions regarding the natural law are of methodological-ethical character.

10 Jarostaw Merecki SDS [opus cit.] P. 82.

11 Cynthia S. W. Crysdale. Revisioning Natural Law: from the Classicist Paradigm to Emergent Probability. // ,Theological Studies”,
56 (1995). P. 465.

12 Karl R. Popper. Open Society and its Enemies. — New York 1962. P. 59.

13 Ibid. P. 61.
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“HamypanebHae npasa” — niwa [lonap — aniceae cmpoayro U HASBMEHHYIO pa2ynspHacbUb, sikas anbbo canpayobl
QyHKUbIsIHYe Y npbipod3e (i madbl 2amae npasa EcbUb cKka3aMm rpaydsiebiM), anbb0 makoaa npasa Hama y rpbipodse (i
madbl HO — ¢banbuwibigae). (...) [Npasbl Hamypbl — HA3bLMEHHbIS, MaKObKi HeMbaa iX napywslUub aHi Haesa3aub. SHbl —
na-3a HawbIM kampornem”.12

aTae npaea (natural law) — npaBa y 3Ha4Y3HbHI (2) — Henbra onbiTaub — nNagkpacbriBae MNonsp — 3 Hopmawmi, 3ara-
Aami i iIHCTPYKLUbISMI, SIKist paryrntooLb Yanaeeuyblst 1agod3iHbl. TakiM YbiHam, Nobay 3 HaTyparnbHbIM NpaBam yYHKLbISSHYe
HapmambiyHae rnpaea, npasa y 3Ha4ydHbHi (6). MpaBa Tbiny (a) y cTacyHKy Aa npasa Tbiny (6) éCbUb ThiM CaMbIM, YbIM
akTbl ¥ CTaCyHKy Aa paLl3HbHAY:

dakT —  HaTypanbHae npasa

palwaHbHe —  HapMartblyHae npasa

Monap, npayaa, 6apa nag yBary marybiMacblpb YXXbIBaHbHS Bblipa3y “HaTypanbHae npaBa” ¥ HapMaTblyHbIM 3HAY3HbHI,
ane agpasy X 3 ynacbLiBbiM cabe HacTONMiBbIM iIMKHEHBHEM [a sicHacbLUi i Ak Mara 6onbluar npocTackli 3asynse: “The
confusion is quite unnecessary” — “BribiITaHiHa TyT 3yciM He naTpabHasn”.

Pa3bmexaBanbHalo niHisan namik npasam (a) i npaeam (6) 3bsynseuua ana MNonapa napywanbHacbyb: HaTypanbHae
npaea ex definitione Henbra napyweius anbbo ckacasaub. [NapyLlbilb MOXHa aAHO TONbKi KAHBIHUbISHaNbHae npaea. |
raTa nepLuas npblybiHa, A3ens Akov aytap “AakpbiTara rpamagaTea’ nacTyntoe nacbnsanoyHa agposbHisaub (6) ag (a). Ma-
Opyroe, HaBarT kani IKoecb npaBa pacna3HaHae sik HamypasibHae (y TpaablUbIiHbIM, TaMiCTbIYHbIM pa3yMeHbHi), To, kab
AIr0 BblKOHBaLUb, HeabxoaHa palsHbHe.

Ha HiWwTo 3gacua cnachkinka Ha npbiHUbIn “He 3abiBait” Ak Ha “HaTypanbHae npaea’, Kari naacobHbIst NoA3i HA NPbIMYLb
pawsHbHS YWwaHoyBaLb raTel NpbIHUbLIN. AHanariyHa i NpblHSAUbLE 3akaHagaycTBa Y rpaMaasTee 3 MaTal axoBbl XblLbLiS
HS Aseiuyua “HaTypanbHa” (r3H. caMo na cabe, 6e3 yaseny 4anaBevae BONi), a WrisixaM BbIiNpaUoyKi NayHae KaH83HUbII,
KaHC3HCycy i pawsHbHs. CaMa “HaTyparnbHacbLb”’ HOPMbl HE A3T3PMiHYEe BOSIO YasniaBeka BbIKOHBALb 3Ty HOPMY.

Ma-Tpariuge, “Hopmbl | HAPMaTbIyHae NpaBa Mo2yyk CTBapaLLa | ycTaHayniBaLa Yanasekam. (...) HawbiMm 3agaHbHeM Ecblb

iX yOackaHanbBaHbHe, kani 6aybim, LWTO sHbI NaTtpabytoub ratara” — kaxa Nonap13. | — na-vyaubBepTae — rata Mol § KaH-
YaTKOBbIM MMSIHE HACEM afiKa3HacbLib 3a r3Tbis Ui iHLbIA HOPMbI, TaMy Hst MOXaM nepakiaBalub agkasHacbUb Ha bora ui Ha
“HaTtypy”.

Ak 6aybim, MonapaBbl 3acbUAPOri CTacoyHa HaTypanbHara npaBa Maolb Xxapaktap MaTagansariyHa-aTblYHbI.

2.4. HatypanbHae npasa i nanitbl4Hasa nNpakTbliKa.

BapTa, Hapalue, NpaAcTaBilb KpbITbIKy HAaTypanbHara npaea 3 rrnefsiwya cyyacHar naniteluHan cinsasodii. Abanipad-
ua TyT 6yasem Ha OpHcTa-Bonbdrarvra BékeHdépas.

ApgHown 3 npabnemay, Ha skis YkasBae BékeHdépas, écblb yayHasa “nepagnaniTeldHacbLUp” HaTypanbHara npasa. diné-
3acd ratbl 3ragsae npa Toe, LWTO, NpblknagaM, Hamedlkis Bickynbl naragsinica Ha paxbiM lMNTnepa i 3aknikani ceaix BepHikay
Aa nAsnbHacbli AKpa3 3b NepakaHaHbHSA, LWTO 3Tkl HOBbI PAXbIM AacTaTkoBa fobpa axoyBae cdapy, Bbi3HAYaHYHO Ha-
TypanbHbiM npaBaMm. | rata 6bina nambinka, nakonski “naniteldHas cgapa, raTakcama sk i arynbHae gabpo, 3baynseuua
naHsATKaM naTaHubINHa ycéababiMHbIM™14.

HaTypanbHae npaBa, pa3ymeTae siKk cyTHacHae rnpasa, AaTbl4bllb agHO TOMbKi N3yHara MiHiMyMy, Taro, LUTO 3eMaHTap-
Hae i Mae xapakTap BenbMi arynbHbl. A kab nasbberHyub Ablnembl “6e3b3bMACTOYHae aryrnbHachLi”, HeagHONYbI Naycrae
cnpoba darnoyHiyb HaTypanbHae npaBa akmyasbHbIMi-Nnornsaaami i Tazami. MaTkiM YblHaM, HaTypanbHae npaBa — Hacy-
nepak LITYy4YHa MpbILY3NIeHan SMy H3bMeHHachbyi N yHiespcaribHackbyi NavblHae xapaktapbldaBaula panaTblyHaCbLO
i rictapblvyHan abymoyneHacbLto. A rata Baase Aa Taro — afasHadae békeHpépas, — WTo HaTypanbHae npaBa MoXa
cTauua axespan igsanériay i MaHinynaubin.

dinésad nakassae cnabacbub aprymaHTaubli, abaneptan Ha HaTypanbHbIM MpaBe, y ABYX BaXHbIX NbITaHbHAX: nNpab-
nemMa BanHbl i npabnema npbiBaTHae ynacHacbui. HakoHT BaliHbl, HaTypanbHae npasa natpabye BblkaHaHbHSA O3bBIOX
ymoBay, HeabxofHbIx Ans Taro, kab BaviHy MOXHa ObIno NpbI3HaLUb “cnpaBsanisan”, — crnyLwHas npblybiHa (iusta causa)
i agnaBefHbl cnocab (modus debitus). MaTara Tbiny natpabaBaHbHi, MardbimMa, i parynseani napagak BaA3eHbHs1 BoHay
y CAp3aHSABEYYbI, ane Y anoxy, kani YanaeewLTBa Banogae atamMmHaim 36posid, TO SK “CnyLUHas npblybiHA”, raTak i “HanexHbl
cnocab” ctanica aHaxpaHivyHbIMi NaHATKami. MacbnsagoyHae ctacaBaHbHe TpaablLbIHbIX MpayHa-HaTyparbHbIX KaTaropbl-
AY Y NbITaHbHSAX, 3bBSA3aHbIX 3 BaHO, BANi Yacam Aa abcypaanbHbIX BbICHOBAY, HEKATOpbIs, Hanp., anpayasani yxbisa-
HbHe aTamHaw 36poi 3ayxabl Tagdbl, kani 3baynseuua “cnyLlHas npblybiHa”, HAaBaT Kani rata CKoOHYbINacs 6 3bHilLY3HbHEM
YCAro Hapogy, a HaBaT YanaseuTBa. |HWbIA X, 6onbL yBaXNiBbiS Ha “HanexHbl cnocab” BAA3eHbHSI BalHbl, Y iMS Taro x
camara HaTtyparnbHara npaea Haaryn npadiBinica BelTBOpYachLi ataMHan 36poi, a rata Ha npakTbiLubl Marno 6 npbiBecbLi
Aa Taro, WTo agHbIa pas3bporiBanicsa 6 Npbl agHaYacHbIM y36porBaHbHi iHLWbIX | 661y Obl Taabl NapyLaHbl NPbIHLbBIN “XiCT-
Kae bacbrneki’, skasi Ha raTbiM dTane pasbBilbUg 3bsynseyua, 6agan, aasiHbiM paanbHbIM BbINCbLEM.

Tpoxi nagobHa Bbirmsgae cnpaea i 3 NnpbiBaTHaW yrnacHacbLo. Po3bHiua TyT TOMbKi Y ThiM, WTO crabacbub npayHa-Ha-
TypanbHae aprymaHTaLbli 6spaLua TyT HA Liepa3 aHaxpaHi3m npanaHoBay, a Lepas afacyTHacbLb akpacbrieHara 3bMecCTy.
HaTypanbHae npaBa ¥ nbiTaHbHSIX NpbiBaTHae ynacHacbli CbBApAXae TomMbKi Toe, WTO KOXHbl YanaBek Mae npasa Ba-
nofaub nayHan mMaémacbLio sk cBaéi yrnacHacbLUo. TbiM Yacam — kaxa békeHdpépaa — “acHoyHal npabnemai TyT He

12 Karl R. Popper. Open Society and its Enemies. — New York 1962. C. 59.
13 Tamcama. C. 61.
14 Ernst-Wolfgang Bokenforde. Wolno$¢ — parstwo — Kosciét. Wybor i ttum. P. Kaczorowskiego. — Krakéw 1994. C. 280.
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2.4. The natural law and the political practice.

It would be relevant to present here also the critique of the natural law by modern political philosophy. Let us be guided
by Ernst-Wolfgang Bokenforde.

One of the problem points outlined by Bokenforde is the seeming “pre-political character” of the natural law. He mentions
that the German bishops backed Hitler’s party and promoted allegiance among the believers because of their belief, that
the new regime safely guards the sphere of the natural law. And they were mistaken, for “the political sphere, as well as
common good, is a potentially all-embracing notion”14.

The natural law, understood as essential law, embraces a certain minimum, which is basic and has a most general
character. And in order to avoid the “contentless generality” dilemma, the attempts to supplement the natural law with
relevant views and theses are frequently made. Thus, the natural law — defying the artificially ascribed to it invariability
and universal character — starts to gain the traits of relativity and appears historically conditioned. And that — Bokenforde
notes — contains the danger that the natural law may fall prey to ideologies and various manipulation.

The philosopher reveals the inadequacy of the argumentation based on the natural law on two major issues: of war and
of private property. As for the war, the natural law necessitates two conditions for the war to be recognized “just” — a proper
cause (iusta causa) and right means (modus debitus). Such preconditions may have regulated the waging of wars in the
Middle Ages, but in the era of atomic weapons both the “just cause” and the “right means” have grown anachronistic. The
sequential implementation of traditional law-natural categories in war issues at times brought about absurd inferences.
Some, for example, justified the use of atomic weapons every time a “just cause” appears, regardless of the fact, that this
could end in the annihilation of a whole people, if not the human civilization as such. Others, paying more heed to the “right
means” of waging a watr, in the name of the very natural law altogether opposed the idea of atomic weapons creation. In re-
ality, that could result in the disarmament of some and the simultaneous piling up of weapons by others. Thus the principle
of the “unsteady balance”, acting as the only possible remedy for prolonging stabiiity nowadays would be disrupted.

The case for the private property bears some slight likeness to the above described one. The difference is only that the
inadequacy of the law-nature argumentation is proved here not by way of the conditions’ anachronism, but via the absence
of definite sense. The natural law in the realm of private property states only that every human being has a right to have
something as his private property. While — Bokenforde says — the main problem here is not the question whether the
private property exists or not (for it does exist in that way or ancther even in socialist and communist societies), but what
are the limits of this property and in what dimension it subsists. (...) Thus, the power of the law-nature argumentation in the
realm of private property ends where the real (...) problems of the implementation of what is right according to the nature,
and the order of possession means dilemma in particular15.

All too general a character of the law-nature conception forced the scholars seek for various “afterspecifications”, but
that resulted in more general and trite statements at best. Though these “afterspecifications” might sometimes be of more
baneful aftermath. Such was the case of Pope Pius Xil and his advisor G.Gundlach concerning the engagement of workers
in managing enterprises. “Both of them reiterated, that the engagement of workers in managing enterprises thwarted the
natural law; such practice is totally unjustified (Pius XlI) or altogether intolerable (Gundlach)’. The practical conclusion is
as follows: human work is just an “appendage” to propeity; the employee is absolutely dependent on the one in possession
of the means of production. “It is difficult to think of any more vivid domination of a thing over a human being” — both aptly
and rightly notes Bokenforde16.

The most curious in the whole story is that after the Vatican Council Pope John XXIIl was able to ground the rights of the
workers to control the enterprise on the same natural law!

Moor, Popper, Bokenforde, Fuks, and Crysdale — the list of the natural law conception critics is by far not complete. But
the critic presented here shows the necessity to revise the natural law theory and to re-deem the sphere of its implementa-
tion.

3. The revision and partial rehabilitation of the natural law.

APolish ethician, professor Jerzy Galkowski, trying to vindicate the traditional version of the natural law, writes the following:
“...the sources of law (...) are to be searched for in the reality, in the very existence — in a human being, not in the thrust men-
tal constructions, ideas or ideologies”17 — and this quotation is perhaps the best illustration of how the ethical traditionalists
are committed to one and the same mistake. We can try to somehow understand his definition, taking into consideration the
fact, that the cited article was written soon after the collapse of communism, the period, when human conscience was often
substituted for ideology. Nevertheless, Galkowski makes here a grave gnoseological mistake. It is not true, that we derive (or
are capable of it) the principles of acting from the human nature. Even if we do, we derive it from the description of the nature,
and that seriously alters the understanding of the natural law. It is not enough to state, that a principle x is “derived” from the
nature, one has to reveal, that the description of the nature, on the basis of which the principle is formulated, presents an ab-
solutely right and “universal” description. Moreover, one should not forget that there is no direct link even between a descrip-
tion of something and a norm — here stands an interpretation. It is not true, that we can choose between mental construct and
nature, in both cases we have mental constructs. Right, the “natural law” is also a mental construct! The question is rather:
what constructs — ideology or anthropology? It is here, that we can introduce the evaluation criterion, though it is not quiet
easy, for anthropology can be a derivative of certain ideology or at least be akin to ideology.

14 Ernst-Wolfgang Bokenforde. Wolno$¢ — panstwo — Kosciol. Wybor i tum. P. Kaczorowskiego. — Krakéw 1994. P. 280.

15 Ibid. P293-294.

16 Ibid. P.295-296.

17 Jerzy Gatkowski. Prawo naturalne w ujeciu Karola Wojtyly — Jana Pawta Il. // ,Roczniki filozoficzne”, tom XXXIX-XL, zesz.

2 —1991-1992. P. 90.
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3bAynseLua NbiTaHbHE, Li NpbiBaTHas YnacHacbLb Haaryn icHye (60 siHa Tak Ui iHaKLW icCHye HaBaT y caubIsniCTbIYHbIX Abl
KaMyHICTbIYHbIX rpaMaj3TBax), TOMbKi NbITaHbHE, SKit NaMephbl raTan ynacHachbLi i ¥ skiM npagMeTHbiM abcside siHa icHye.
(...) Takim YblHaMm, cina npayHa-HaTypanbHalk aprymaHTaubli y cnpaBe ynacHacbLi 3akaH4yBaelLla Tam, A3€e nadbiHarouua
canpayaHbisi (...) npabnemsl paanizaupli Taro, WTO 3rogHa 3 HaTypai cryluHae, a MeHaBiTa, NbiTaHbHI Npa cnocab dapma-
BaHbHA Napagky yracHacbui’15.

ArynbHacbLpb NpayHa-HaTypanbHam KaHU3MUbli ynacHackLi NpbiMyLuana wykalb PO3HbIS “AaakpacbieHbHi”, ane rata y
nenwbiM BbINaaKy 3akaHyBanacs arynbHbIMi | 6aHanbHbIMI CbLbBSAPAKIHBHAMI. Yacam, agHak, 3rafaHbls “A4aakpacbneHb-
Hi” meni i 6onbLU HenambICHbI XapakTap. Tak 6bino y Beinaaky nasbiupli nanei Mia Xl i aro gapaguel I N'yHgnaxa ctacoyHa
yaseny paboTHikay y kipaBaHbHi npagnpeiemcteam. “Abogsa LbBepasini, WTo yasen paboTHikay y KipaBaHbHI Nnpagnpbl-
€MCTBaM Cynspaybilb HaTypanbHamy npasy; Taki yasen HiubiM He abrpyHTasaHbl ([in XIlI) abo HaBaT Haaryn HenpbiManb-
Hbl (MyHansax)’. MNMpakTbluHasa BbICHOBaA — MOXHa CKa3alb — Takasi: YanaBedas npaua écblb agHO Tonbki “npbiaarkam”
Aa ynacHacbLi, npauaaTpbiManbHiK y cnpaBax npaubl Lankam nagnapagkaBaHbl ynaase Taro, XTO Banogae cpokami
BbITBOpYacsLi. “Liskka yaBiub cabe MauHenwwyo AaMiHaubilo pavbl Hag acobat”, — TpanHa 1 cnylHa npblikmsyae bé-
KeH(Epaa16.

HaliuikaBeliwae yBa yciM raTbiM Toe, LUTO nacbnsi BatbikaHckara cabopy Il nana Ax XXIII mor yxo abrpyHToyBaLb npasa
paboTHikay oa cynonbHiuTBa ¥ KipaBaHbHI NpagnpbieMcTBaM 3HOY »xa Ha 6a3e HaTypanbHara npaea!

Myp, MNonap, BékeHndépaa, Pykc, Kpbicaann — rata ganéka Hs NoyHbI CbMiC KpbITbIKay KaHLAMNLbli HAaTypanbHara npasa.
Ane npaacrayneHas TyTaka KpbiTblka Naka3eae HenasbbexHacbLb neparnagy T30pbli HaTypanbHara npaea i nepaacaHca-
BaHbHSA agnaBeaHara My abliapy NpbIMAHEHbHS.

3. PaBisisa i yacTkoBas paabinitaublsa HaTypanbHara npasa.

Monbcki aTbIK, Npadacap Exbl Mankoycki, cnpabytoubl abapaHiub TpagpblLbIiHyi0 BIpCil0 HaTypanbHara npasa, ratak
niwa: “...KpblHiUbl Npaea (...) Tpaba Wwykaub y pavaicHacbLi, y caMbiM OblLbLi — Y YaniaBeky, a He ¥ HaBA3BaHbIX MbICbJ1EH-
YbIX KaHCTPYKUbISX, i335X Ui inaanériax”,17 — i ratae Bblka3BaHbHe, bafiait, Havnenen inocTpye BbIGITHYHO 300MbHACkLb
3TbIYHbIX TPaAblUblSHaNicTay naytapaub YBeCb Yac afHy i TyH X NamblnKy. Takylo nacTtaHoyKy cnpasbl, Kyl npanaHye
ankoycki, MoxxHa cnpabaBavpb Helk 3pasyMeLib, 3BaXkaloybl Ha TOE, LUTO LibITaBaHbl apThiKyJ NiCayCcs TOMNbKi-TONbKi Nackris
nag3eHbHA KaMyHi3My, NapbIsay, Kani igdanéria YacbLsSKoM 3aMsaHsana CynvineHbHe. ThiM HA MeHL, Mankoycki TyT pobiub
Cyp’€3HyI0 rHa3sansriyHyto nambinky. Hanpayaa, wro Mbl 6bibuam Obl BLIBOA3IM (260 MoxaMm BblBEChLi) NPbIHLbINGI A3€-
SHbHAY 3 Yanaseyae HaTypbl. Kani y>ko i BbIBOA3IM, TO 3 arnicaHbHS HaTypbl, a raTa Y>KO 3HavyaHa 3bMsHsSe pasyMeHbHe
HaTypanbHara npaea. HegacTtaTkoBa ckasalb, LUTO NPbIHLbIN X “BbiBeA3€HbI” 3 HATYpbl, TOMNbKi Tpaba nakasaup, LWTO anica-
HbHe HaTypbl, Ha 6a3e skora i cpapmynsiBaHbl NPbIHLbIN, écbLis abcantoTHa NpaBinbHbIM | “YHIBapcanbHbIM” anicaHbHEM.
[a Taro x, Tpaba namsTaub, LUTO HABaT NaMiX anicaHbHEM 4arochLi HoOpMaro HAMa HenacpagHara nepaxogy, namix imi
Myciub 6bllub iHMaprpamaysis. [aTa HANpayaa, WTo Mbl OkliLuamM 6bl MoXaM BbiOpaub: abo MbICh/IeHYbIS KaHCMPYKUbI,
abo Hamypa, Tonbki ¥ aboaByx BbiMagkax MaeM MbICbeHYbIA KaHCTPYKLbli. Tak, “HaTypanbHae npaea’ Takcama écblib
MbICbMéBaw kaHcTpykubian! MbiTaHbHe, 6apai, y IHWbBIM: siKisS KaHCMPYKUbli — ig3anérisa ui aHTpananéria? Bocb TyT, 6a-
Oan, MOXaMm YBECbLi KpbIT3p aLdHKi, XOUb i F3Ta Hs Tak NpocTa, 60 aHTpananéris Moxa OblLb BbITBOPHAN NayHae igaanérii
abo npblHaMci 3HaxoAaiuua ¥ NayHbIM CBasUTBeE 3b iadanérisan.

[aBopaybl Npa HaTypanbHae npaBa, Hemnbra irHapasalb BbinpalaBaHara y HaBadacHanm inasodii “matagansriyHara
Ayanismy”: fasig FOM raBapbly npa gyaniam caxkray i kawToyHaceugay (fact-value), Imanyane KaHT — npa ayaniam 6biubLs
i naBiHHacbLi (Sein-Sollen), a Kapn Monsp — npa ayaniam dakTtay i kaHB3HUbIi, abo — Yy iHLWan Bapcii — daktay i pa-
W3HbHAY. HaBavacbce nayano crpora agpo3bHiBailb “CycbBeT HaTyphbl” i “CycbBeT acapoasbass (kynetypHara)” (Welt der
Natur Welt der Sitten), a y 3bBA3Ky 3 raTbiM 3bsBiNica “HaTypanbHbIs” (Npblpoga3Hayyblisl) HaByki (Naturwissenschaften) i
“nyxoBbIa” (KynbTypansriyHbis) HaByki (Geisteswissenschaften — kani gaknagHa: “HaByki ab gyxax”).

IHWbI NnonbCcki HaBykoyua, npad. AHKaM bpoHk, ratak niwa: “KOmaycka-kaHTaycki pasbasen Ha cdapy daktay i chapy
KalITOyHacbUsAY, a ¥ 3bBA3KY 3 I3TbIM i pa3bA3en Ha HaByKy 3 agHaro Ooky i igaanérito, matadisbIky i panirito 3 gpyrora,
nagTpbiMniBae i NAriYHbl NasbiThIBI3M, SK Y BbiAaHbHi KapHana, Tak i y BblgaHbHi K. P. MNMonapa”18. HagTa x wmar anemaH-
Tay TyT HarpyBawdaHa 6e3 HanexHara agpo3bHEHbHS: raTa npayaa, LWTo Y BbIHIKY pasbaseny Ha pakTbl 1 KawToyHacbLi
HaBYKOBbI XapakTap anoLuHix 6bly nactayneHsl nag cymHey. “Hasyka, ceabogHas af KawToyHacbUsy” — rata, KaHeLUHe X,
nayHas int3is, ane camo agposbHeHbHe dakTay aj KawToyHacbLsy-naBiHHACbLUSAY HaA3BblYal BaXkHae AK Ans HaByki, Tak
i Ans aTbIki, acabniBa Ans caubisnbHae i naniTelyHae aTbiki. Hayxo mana npabnemay 6bi10 cnpblublHEHA SKPa3 ThIM, LUITO
HekaTopblsl KawWwToyHacbLi (i naBiHHacbLi) abBsiLuyanics “HaByKOBbIMI” KalTOYHACbLUsIMI (Hamnp., KpoYaHbHE Aa KaMyHi3my).
MaTtagansriyHbl pa3basen Ha dakThbl | KawToyHackLi Aa3Banse BblKpblBaLb ig3anérii.

KawToyHacbui canpayabl 3bsynstouLa npagMmeram gepbi (anbbo matadisbiki), ane rata Hisk He namsiHLWae ix 3K3bic-
TOHUbIANIbHAra 3Ha4yaHbHA. TaMy HegapayHbiM écblb abBiHaBavaHbHe lonapa Y HirinicTbl4HbIX TAHASHUbISAX: “Kani npbl-
MeM, — niwa BpoHk, — sk MNonap, WTo KalwToyHackLji (HOPMbI, M3Tbl, NaniThlYHbI PALL3HbLHI) HEMbra BbIBECHL 3 aniCaHbHS
ratara CbBETY, I'3H., LUTO SiHbI 3HAXOA35LLA Na-3a paublisHanbHbIM KaHTpOreMm, To Tagbl usxka Oyase nassberHyupb Hirinic-
TbIYHbIX Y aKCiANAriYHbIM MSHE HACTYNCTBay, @ MEHaBiTa, LITO YanaBeybls A3esiHbHi — apbiTpanbHbig i WTO Y NpbIH-
ubine ycé gassoneHa’19. banase, wrto npad. BpoHk Npbi3Hae, WTO HOPMbI BLIBOA3IM HE 3 payaicHachkLUi (SK rata Obino y
lankoyckara), a 3 anicaHbHs1 padaicHacbLi. Ane 11 TyT écblb A3iyHae HenapadyMeHbHe: YaMy HeMarybiMacbLib BbIBECbHLY

15 Tamcama. C. 293-294.

16 Tamcama. C. 295-296.

17 Jerzy Gatkowski. Prawo naturalne w ujeciu Karola Wojtyty — Jana Pawta Il. || “Roczniki filozoficzne”, tom XXXIX-XL, zesz.
2 —1991-1992. C. 90.

18 Andrzej Bronk SDV. Wartosci chrzescijanskie. /| “Roczniki Filozoficzne”, tom XVI, zesz. 2, 1993. C. 64.

19 Tamcama. C. 68.
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Speaking about natural law, we can not ignore the “methodological dualism” — a fruit of modern philosophy: David Hume
introduced the fact-value dualism; Immanuel Kant’'s was Sein-Sollen dualism; while Karl Popper spoke about the dualism
of facts and convention or — in another wording — facts and decisions. There is a prompt division line in modern philoso-
phy between the “world of nature” (Welt der Natur) and the “world of (cultural) milieu” (Welt der Sitten), and in this connec-
tion the new division of sciences into “natural” (Naturwissenschaften) and “spiritual” (Geisteswissenschaften — “science
on spirits” to be exact) has been put forward.

Another Polish scientist, prof. Andrzej Bronk, writes, that the Hume-Kantian fact-value division and, simultaneously, that
of science on the one side and ideology, metaphysics and religion on the other is backed by logical positivism, both in Car-
nap’s and Popper’s versions18. There are too many notions enmeshed here without proper discrimination: it is true, that
as the result of the fact-value division the scientific value of the latter was called in question. “Science, free from values” is,
certainly, illusory but the very distinction of facts from values-obligations is of extreme importance both to science and to
ethics, social and political ethics especially. The practice of ascribing to some values (and obligations) “scientific” statuses
(for example, the way to communism) has brought about no few problems. The methodological division into facts and val-
ues enables us to expose ideologies.

The values are in practice the objects of faith (or metaphysics) but that by no means diminishes their existential merit.
That is why accusing Popper of nihilistic pretensions is inappropriate: If to embrace Popper’s idea — writes Bronk — that
values (norms, aims, political decisions) can not be derived from the description of this world, i.e. they are beyond our
rational control, it would be rather problematic to avoid axiologically nihilistic aftermaths, namely, that human action is
arbitrary and everything is, in principle, allowed19. But professor Bronk at least acknowledges, that the norms are derived
from the description of reality, not from the reality itself (as it was with Galkowski). But here we encounter one more striking
controversy: why the impossibility of deriving norms straight from the description of the world brings about the impossibility
of “rational control”? “The Open society” teems with ethical statements, but Popper himself does not state that they are
irrational. There is no inconsistency here, for Popper never claimed the scope of ethical reflection to be out of the rational
field.

As the traditional arguments for the natural law do not stand criticism, let us introduce a less customary way of its “reha-
bilitation”, combined, though, with thorough revision of the conception.

1. The first way: the acknowledgement of the law-nature principles as a priori synthetical statements. That means we
accept the fact that they do not derive from experience, though their understanding is dependent on it (Messner’s idea).

A fine example could constitute the evolution of the law-nature principle “do not kill”. In the 10" century B.C., notwith-
standing the existence of the principle, Israel implemented a horrible practise of total annihilation of a hostile nation, no
mercy for women or children. In the 10" century A.D. there was no such practise (in the civilized world), though the murder-
ous propagation of Christianity was in full swing, followed by crusades a bit later. In the 20" -21st centuries a great many
human beings condemn any forms of violence, though, undoubtedly, the situation in the sphere of human life protection is
far from being ideal (let us recollect at least the permission to kill a human being while in a womb). Thus, the “do not kill”
principle remains the same in the initial idea, while the means of its implementation do evolute.

2. Bokenforde himself suggests several constructive resolutions to the law-nature dilemma. As the natural law principles
are characterized by generality, some specification is required. But “the search for specification does not go via deductive
deliberation, which is to yield certain result. We are to resort to debate and discussion, employing argumentation”. Moreo-
ver, Bokenforde adds, that no single specification can claim absolute obligatoriness, for there always exists a possibility
of several solutions to a problem. The degree of “approaching” what, according to the nature, is right, may be measured
by the level of every single argument’s cogency20. In other words, the conclusiones (deduced conclusions) should be
replaced for inventiones — “creative” nhormative suggestions.

3. Polish philosopher Jozef Tischner aptly remarks: “A human being, his “nature” remains something unknown”. Human
nature is liable to transformation and evolution, that's why the “law of nature” can also change. Human nature is in a sense
an “open project”.

That does not imply that certain law-nature imperatives like “do not kill”, “do good, and avoid evil” can be reversed. What
is in question is the realization of these principles. The implementation of the “do not kill” principle in the 10" century B.C.
differed greatly from its current variant and it is we in the end who are responsible for more humane and well-considered
subsistence of the principle. As for the imperative “do good”, it is almost contentless because of its generality, though this
principle is surely important as a regulative idea. What is this good remains an open question; the answer always depends
on a specific culture and historical era. It, the answer, all the same changes!

* Kk K

Modernity in its broad sense gave rise to two “radicalisms” in moral philosophy. The first is ethica more geometrico
demonstrata, i.e. the mathematical substantiation of the human behaviour regulators. The other is non-cognitivism, ac-
cording to which “moral values are not the result of knowledge, that could theoretically be open to all, but the expression
of subjective taste, and there is no use debating on private predilections”21. The first approach can be (conventionally)
called modernist: it is characterized by consistent rationalism and a tendency for building up a strong (=deductive) system,
elements of which are to be closely connected. Ethica more geometrico was formed in its classical version by the enlighten-
ment philosopher Baruch Spinoza. The second approach may (even more conventionally) be called postmodern. “L’etica

senza verita” — “Ethics without truth” — this Skarparelli’s expression can be interpreted as a symbol of postmodern eth-
18 Andrzej Bronk SDV. Wartosci chrzescijanskie. // ,Roczniki Filozoficzne”, tom XVI, zesz. 2, 1993. P. 64.

19 Ibid. P.68.

20 E.-W. Bokenforde (opus cit.). P. 300-301.

21 Livia Melina. Sharing in Crist’s Virtues/ For a Renewal af Moral Theology in Light of Veritatis splendor. Translated by William E.

May. — Washington, 2001. P. 20.
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HOPMbl HenacpagHa 3 anicaHbHSA CbBETY éCbLib TbIM CaMblM HEMarybiMacbLo “paublsiHanbHara kaHTpono”? Y “AgKpbITbiM
rpamag3atee” Nonapa écbUpb CbLpKMa 3TbIYHbBIX Bblka3BaHbHSY, ane cam [Monap Hisk He ubBepAsiub, WTO SAHbl — ipaubl-
AIHanbHbISA, | HAMa ¥ raTbIM Hisikay HenacknagoyHacsLi, 60 Monap Hig3e i Hikoni HA UbBepAgsiy, WTo ablap aTbivHalk pad-
nekcii — na-3a mexami paublsHanbHacbLi.

Makonbki TpaabIUbIiHbIS NPLIMMbI abapoHbl HaTypanbHara npaBa He BbITPbIMITiIBalOLb KPbITbIKi, MPaAcTaBiM MeHL Tpa-
ObIUBINHBIA cnocabbl “paabiniTaubli” raTan KaHUaNUbli, cnanyvyaHan ycé X 3b 9e rpyHToyHaw paBisisn.

1. MepLwbl KipyHaK: NpbI3HaHbHE NpayHa-HaTyparnbHbIX MPbIHLbINAY XapakTapy ChIHM3MbIYHbIX UbBEPOXXaHbHSY a-rnpbié-
pbl, F3H. NPbI3HAEM, LUTO SHbI HE NaxoA3silb 3 JOCbBEAY, ane ix pa3yMeHbHe — 3anexHae ag gocbBeny (npanaHosa Mac-
Hapa).

[o6pbiM npbiknagam TYT MOXa OblLb 3BantoLbls pasyMeHbHS npayHa-HaTypanbHara npblHUbIny “He 3abisai”. Y X cTta-
roa3bAsi Aa H.9., HArnea3sdbl Ha icHaBaHbHe raTara iMnapartbiBy, |3painb BelKOHBaY XXyaacHb! “NpbIHLLIN KNAubobl” (noyHae
3bHILIY3HBHE BapoXara Hapoay, pasam 3 )aH4blHaMi i A3eLbMi), y X CT. HoBaw 3pbl Y>K0 He 6bino “knaubbbl” (y UpiBinisasa-
HbIM CbBeLle), arne icHaBarna npakTbika KpbiBaBara HaBsipTaHbHsI Ha XPbICLLISIHCTBA i, KpbIXy Na3bHEN, KPbiKOBbIS MaxXofbl,
a y XX-XXI cTcT. 3HayHasa vacTka YanaBeLTBa acyakae SKis-konbeedbl (popMbl rBanTy, Xoub, 6e3ymoyHa, cbiTyaubls 3
nalwlaHanm ga XblublLs YanaBeka ganéka He igaanbHas (3ragaub xaus 6 gasson Ha 3abiBaHbHe YanaBevara XbllbLs yBa
YNOHbHI Maui). TakiM YblHaM, NpbIHUbLIN “He 3abiBai” 3acTaelua ThiM CaMbIM y CBaéi nepLuacHan igsi, ane sbmsaHseuua y
acnakLe BblkaHAHbHS.

2. Cam BékeHdhépas npanaHye napy KaHCTPYKTbIYHbIX PALI3HbHAY NpayHa-HaTypanbHam apinemsl. MNakonbki npbIHLbINbI
HaTyparnbHara npaBa xapakTapbl3yloLLa aryrnbHacbLo, HeabxogHas ix KaHKpaTbi3aubls. Ane “liyKaHbHe KaHKpP3Tbi3allbl-
sy agbbiBaela Hs WnNaxam Ad4yKubliHara pasyMaBaHbHS, sikoe NaBiHHA CKOHYbILLA afiHa3HaYHbIM BblHiKaM, a Lnsaxam
nabatay i gbickycisy 3 npbIMsIHEHbHEM aprymaHTaubli”. Anpada Taro — ganae békernd&paa — “Hisikas naacobHasi KaHk-
paThbi3aLpbls HA MoXa naTpabaBaupb Ans csibe 6eayMmoyHal abaBsaskoBachLi, 60 3aycéasl MoXHa AanycbLiLlb MardybiMacbLib
HekarnbKix palaHbHsY npabnemsl, a 6onbluae abo MmeHwae “HabnixkaHbHe” Aa Taro, LWTO 3rofHa 3 HaTypal cryluHae, MoXxa
MepaLua CTyneHbHI0 NepakaHay4vacbLi, HasyHaan y naacobHbix aprymaHTax’20. IHaki Kaxyudbl, Ha mecua conclusiones
(O3pyKUBIMHBIX BbICHOBAY) NaBiHHbI NPLIACKLLI inventiones — “TBOpYbIA” HapMaTblyHbisi TpanaHoBbI.

3. Monbcki pinésad KOsag LliwHap cnywHa npbikmsavae, Wro “Yanaeek, siro “Hatypa” 3actaeuua HeBsigoMan ictotan”.
Yanaseyas HaTypa nagnsrae TpaHcapmalpli, 3Bantoubli, @ ¥ 3bBA3Ky 3 raThiM i “NpaBa HaTypbl” MOXa 3bMAHAULa. Yana-
BeYasi HaTypa — raTta y HEelKiM CaHbCce “He3aBepLuaHbl NpaekT”.

[aTa, KaHelwHe X, HA 3HauYbilpb, LUTO N3YHbIA HaTypanbHa-npayHbls iMnaparbiBbl “He 3abiBain”, “dbiHi 4abpo, nasbbsaran
3na” moryub 3bMsHsULa Ha cynpaubnernae. lMNMeitaHbHe TYyT Npa axbiubysyneHbHe raToiX npbiHUbinay. ¥ X cT. Aa H.9. i
CEHbHS Na-po3Hamy yHKUbIsIHye NpbIHLbIN “He 3abiBal” i raTa Mbl ¥ KaH4aTKOBbIM NisHe — SK Kaxka [lonap — agkasHbiA
3a Toe, kab raTbl NPbIHLbIN iCHaBay y HaWbonbLL ryMaHHawm | abaymaHai doopme. A LWITO AaTblublLb iMN3paTbIBY “YblHi fab-
po” — AbIK €H A3ens cBaéi arynbHacbLi amarnb 6e3b3bMSACTOYHbI, XOLb, 6€3yMOYHa, BaXHbl Y AIKacbLi pazysibmbiyHae id3i.
A 4biM Hacampad EcbLib raTae Aabpo — raTa NbiTaHbHE 3ayKab! aaKpbiTae, i aaKkas Ha Aro 3aykabl 3anexbllb af KaHKpaT-
Hae KynbTypbl i anoxi. EH, raThl agkas, ycé x maki 3bMsHseuual

* %k %

Y anoce HaBavacbcs ¥ LWbIPOKIM padyMeHbHi raTara criosa 3bsBinica Asa “pagblkaniambl” y MapanbHanm ginasodii. Mep-
Wbl — raTta ethica more geometrico demonstrata, iMkHeHbHEe Oa MaTaMaTbldHara abrpyHTaBaHbHSA parynsTapay 4yana-
BeublX naBoAsiHay. [pyri — raTa HOH-Ka2Himbisi3ii, 3rogHa 3b SKiM “MapanbHbls KalWToyHaCbLi — raTa HA BbIHIK Beabl,
skaa marna 6 6biLub y NpbIHLUBINE AAcTynHatlo YciM, ane Belpa3am acabictara ynagabaHbHs [the expression of subjectivie
taste], a HaKOHT npbIBaTHLIX ynagabaHbHsY HAMa CaHCYy AblckyTaBaub'21. lMeplibl nagbixon MoxHa (ymoyHa) HasBaub
MadapHicmbIYHbIM: €H XapaKTapbi3yeLjiia NacbnaaoyHbIM paubisgHaniamam i TSHA3HUBIAN Aa BblIOyA0Bbl MOLHae (=434yK-
LibliHae) CbICTaMbI, ANEM3HTbI KOe NaBiHHbI ObILb LecHa namixk caboli naBasaHblis. Ethica more geometrico, sik BAgoma, y
KNSICbIYHBIM CBaiM BbIrnsa3e Obina acdopmneHas y dinssodii acbBeTHiLKara Mbicbnsipa bapyxa CbniHoabl. [pyri nagbixoq
MOXHa (AWY3 6onblw yMoyHa!) akpacbhiub HaiMeM MOocTMagapHicTeivHara. “L'etica senza verita” — “OTtblka 653 npay-
Abl” — raTyto aKkcnpacito Ckapnanbi MoXxam YbiTaub sk cbiMbanb nacbnsicyyacHae aTbiki.

Taopbli NnpaBa HakaHaBaHa NsBipaBaLb NaMix raTeiMi pageikaniamami. Cnaaastocs, WTo npagcrayneHas MHOK padnek-
cis Hap “pyHaamaHTaMi STbIKi | NpaBa” ganamoxa nasbberHylb raTbix AByX paabikaniamay. 5o aboasa xaBatoup y cabe
HelKyto “NCbIXanérito cnaybliHKy”: agHbl XO4yLb 3HaNCbLi XaaaHbl PyHAaM3HT, kab 6onblu Yo He LyKalb, Hy | abBsLuYa-
oUb, LUITO HaTypanbHae npasa (“Ha3bMeHHae” i “YHiBapcanbHae”) i Ecblb ThiM absuaHbiM yHAaM3HTaM, a iHLWbIS — LITO
Haoryn y npbipoase HsaMa Takora oyHOAMIHTY i HAMa COHCY SIro LyKalb, Xal KOXHbl, Maynsy, 3actaHeuua “y cBaén ns-
COMHILbI”.

Ha mato gymky, doyHOamaT écbyb — rata Hawas fobpas Bonsi i Halwa xagaHbHe gabpa i wyackusa ansa cabe i anst iHWbIX.
Mol ycak ByHTyemca cynpaub 3abiubLs HABiHHara Asiusui, npa skoe 6bina raBopka ¥ npbiknagse, npbiBeA3eHbIM Ha CaMbIM
navarky, AapmMa, LUTO HenoA3b-acinak acnpaysae paublisHanbHackLpb 3abapoHbl 3abiBaub. A rata Tamy, WTO SHO ECbLib,
ratae MouHae i beckamnpamicHae xagaHbHe nayctogHara aabpa i wyaceusa! Ane sik neparteapbiupb 3Ty BOSIO i raTae Xa-
AaHbHe Y Myapa npagymaHyto i Jobpa adopmneHyro HapMaTblyHYI CbICTAMY — FaTa Y0 3afaHbHe i BbIKIiK, paanisaubls
sikora natpabye LsXKKiX | HaCTOMMIBbIX CyMECHbIX MoLuyKay i AblcKycify. A HaBaT 3Hold3eHasi i Npbl3HaHasa anTbiMarnbHam
CbIiCTaMa Moxa ObiUb Lgram vacy neparnegxaHas i nepacnpaygkaHas Ha sikacblib i MTa3rogHachLb.

Kapauen kaxyubl, yHOaMIHTbI Takcama natpabyoLpb JacKkaHaneHbHS.

Kpakay, mpaeeHb 2005 a.

20 E.-W. Bokenforde (mpaua uysimasaHasi). C. 300-301.

21 Livia Melina. Sharing in Crist’s Virtues/ For a Renewal af Moral Theology in Light of \eritatis splendor. Translated by William E.
May. — Washington, 2001. C. 20.

28



General Theory, History and Philosophy of Law H‘MX’HIK ®

ics.

The theory of law is to manoeuvre between these two radical approaches. | hope that this reflection on “the basis of eth-
ics and law” will help to avoid these two radicalisms. For both of them aim at “psychological relieve”: the “modernists” are
willing to find the sought for foundation in order not to seek any more. That's why they proclaim that the natural law (“invari-
able” and “universal”) is the desired foundation, others claim that there is no such foundation at all in the nature, that's why
there is no sense seek for it. Let everyone stay “in his own domain”.

It seems to me that the foundation does exist — it is our good will and desire for good and happiness for us and others.
We rebel against the murder of the innocent child from the introductory example, though the giant challenges the rationality
of the ban to kill. We do so because it does exist, this powerful and uncompromising desire for universal good and hap-
piness. But how can we turn this will and this desire into a wise, well thought-through and well-shaped normative system
constitutes a problem and a challenge, the answer to which charges much combined search and discussion. And even
a worked-out and recognized optimal system may in the course of time be revised and re-examined to come up to new
standards in quality and expediency.

In short, the foundations also need amelioration.

Krakow, May 2005.
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