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[9Tbl apTbikyn npbHATBHI Aa nybnikaubli BecbHikam HaubisHaneHa Akagamii HaByk
Benapyci. AyTtap Bakassae naassky TasapbicTBy Makca lNnsaHka (HamewdbiHa) 3a Marybl-
MacbLUb npaubl ¥ 2004 roase Haa OblcapTaubliHbIM AacbregaBaHbHEM Y [HCTbITYLE 3aMex-
Hara i napayHanbHara caublsinibHara npasa y MioHxaHe, HameuublHa.

1. BbITOKi | XapakTapbiCTbika 3aéMHaN npaubl

Y3bHiKHEHbHE 3aéMHaw npaLbl MOXHa npacaybiupb 3 kaHua 1920-x ragoy, kani npagripbiManbHiki ¥ amapbikackiv Ybikara
nadani Bbiny4aub oiCHbIX CynpauoyHikay Ans CoKTapy nacnyray, WTo iMkniBa Tagb! pasbBiBaycs. [aTbis areHupli-nis-
HOpbI NaBanivyBani NonbIT Ha ceae nacnyri, Aalybl PpaboTHIKAM 3NEKTPOHHBIA KanbKynaTapbl, SKkid ¥ TOW Yac kawuTasani
pocbiub Aopara. [Na ckaH4yaHbHI [Jpyron CycbBeTHal BalHbl PO3HbIS CaLlbiAfbHbIS, 9KaHaMiYHbISA | AomarpadivHbig 3bMe-
Hbl, Y TbIM MKy Y3AbIM MiXKHapoAHaN KaHKyp3HLUbli, NaABbILUdHbHE NaMepay calbinbHbIX BbiMnaTay i 3bHKIHbHE YNnbIBY
npacdpcato3ay npbiBsni Aa 3HavyHara nawbipaHbHst ab’émay i chapbl A3eHackLi areHubisly 3aéMHai npawbl.

CéHbHs 3aéMHas Npaua 3aimae naBaxHae Mecla Y Bsinikai konbkackui kKpaiHay, acabnisa § 3axogHsan Jypone. lNMpa-
nopupis 3aéMHbIX NpauayHikoy y 6onbliackli kpaiHay EC y3pacna amanb yTpas Ui yyYaubBépa Ha npausiry anoLuHix
ragoy. Hanpoiknag, y HigapnsiHaoax gons 3aémHbIx npauayHikoy HaaayHa cknagana 17% ag arynbHal KonbKkacbLi npa-
LoyHaw cinbl1. XyTkae pasbBilbLé 3aéMHal npaubl — XapakTapbiCTbiKa HA TOMbKi PbIHKY Npaubl KpaiHay 3axoaHsn Jypo-
nbl. CakTap 3aémHan npaupbl Yaxii Takcama pasbBiBaycs BenbMi AbiHamivHa — y 1999 roase ¥ Yaxii 6biro 3aparictpaBaHa
kansa 50 nacsipagHikay Ha pbiHKY 3aémHan npaubl, a y 2004 rogae ix konbkacbUpb Habnixanacsa ga 500, wTo cbBeaybilb Npa
amarnb A3ecsLipa3oBbl POCT 3a anoLUHia Naub ragoy2.

LUto écbub 3aémHas npaua? 3aémHas npaua rata rnpaua, gkas BblkOHBaeuua paboTHikam nayHawm keanidikaubli, ki
HaHATbI | HaKipaBaHbl craublsni3aBaHan areHuUpbIsk 3aémHai npaubl Y pacnapamkaHbHe Tpanugara 60ky, Ha3biBaHara Ka-
pbicTanbHikaM. ICTOTHBIM MOMaHTaM TYT éCblib TO€, WTO NPaLoYyHbIA AaublHEHbHI Y3bHiKaloub TOMbKi NamMik 3aéMHbIM
paboTHikaMm i areHupbIan, agHak paboTHIK BbIKOHBae rpaly naBoase iHCTPYKUbISY KapblcTanbHika.

3aémHas npaua yaynse cabor cyp’é3Hbl BbIKNIK TpaablubliHaMy npaloyHamy npaBafadyblHEHbHIO. ACHOYHbIS pbICh
Tak 3BaHara TpajpiLlpbliiHara npaBagadyblHEHbHS HAacTYMHbIA: aA3iH HaMarnbHiK, 6ecTapmiHoBas npaLoyHas AamoBa i aba-
poHa aj 3BanbHeHbHsi. 3aémHai npaubl ViacbkljiBas cBoeacabniBas ABaicTtacblb: 3 agHaro 6oky, npauoyHas gamoBa
3akstoyaelLUa 3 areHublan 3aémHar npaupl, a 3b iHwara 6oky, npauayHik akTbliHa BbIkOHBae cBae abaBsiski Tam, Kyapl
€H HakipaBaHbl. MeHaBiTa npagnpbleMcTBa-KapbICTanbHiK Aae npauayHiky iHCTPYKUbli i KaHTpanioe BblkaHaHbHE npaubl,
HArMea3sybl Ha Toe, WTO pblablvHA EH HE AroHbI MpauayHik naBoane npauoyHan AamoBbl. KapbicTanbHik Takcama Bbl-
KOHBae Lwapar abaps3kay, sKis 3BbldaliHa yckrnagaouua Ha HavMarnbHika, y npblBaTHacCbLi, Na axoBe XbiLbLS i 30apoysi
npauayHika.

Csapog npblublHay, Na AKX 3bBApTaloUUa Aa 3aéMHaln npaubl, MOXHa Ha3Balb 3aMsLIYdHbHE YacoBa afCyTHbIX Mpa-
LayHikoy, BblkaHaHbHe pagkix paboTay, sikia natpabytoupb cnaubidivHbIX HaBbIKay, a TakcaMa naTpaba Y npauayHikax naj-
Yac C330HHbIX Nikay BbITBOpYachkLi. AZHaK HSA TOMbKi KapbiCTanbHiki, ane i npauayHiki matoub cBae npbldbiHbI, Kab Obilb
3auikayneHbimi ¥ 3aémHali npaupl. MNMakonbki 3aémHas npava 3Bbl4aiHa natpabye Y MeHLwal cTyneHi agaadbl HanmanbHi-
Ky, iHa Aae 6onew MardybiMacbLay cyMsLlYaLb npauy 3b iHWbIMI Bigami A3erHackLi (Hanpbiknaz, 3 HaByYaHbHeM, Aarns-
AaM XBOpbIX i iHW). 3HayHyto 4ONK0 3aéMHbIX MpauayHikoy y aypanenckix kpaiHax ckragatoub Managbia Nnoasi, 3rogHbIs
3a neplianayaTkoBbl JOCbBEA MpaLbl aTpbiMIliBaLb NapayHanbHa HeBaAniki 3apobak3.

ApHak 3aéMHasi npaua Mae Hs TONbKi CTaHOYYbIA PbIChl. Y 9kaHaMiyHa pa3bBiTbiX KpaiHax, ab’aaHaHbiX y ApraHisaubiio
3KaHaMmiyHara cynpauoyHiuTea i pasbeiupLs (AOCP) y3pactae 3aHenakoeHacblb, LUTO 3aéMHasa npaua MoXa BbILiCHY-
Ub Gonbl cTabinbHbIsS NpauoyHbls npaBagaybiHeHbHI4. 3aéMHas npaua Yacta pasrnsgaeuua gk AagaTkoBasi KpbiHila
HecTabinbHacbLi Ana npauayHikoy i Y3pocTy ABaicTacbLi namix TbiMi, XTO Mae cTabinbHyto npauy i TbiMi, XTO sie He 3Mor
3HaricbUi. MNpauayHikaM, 3aHATbIM Y areHupblsX, 4aBoAsilua naragxauua Ha Tomnbki 3b Hi3kiM 3apobkam, ane i 3b iHLWbIMI
HSA3PYYHaCbLsIMi — aACyTHacCbL0 cTanan npabl, Heaa3kBaTHbIM CcaLbIsiNbHBIM 3abecbnA43HBHEM, HeabxoaHacbL Yac-

1 Cohany, S. Workers in Alternative Employment Arrangements. Monthly Labour Review. 1996. Vol. 119. No.10. C. 31- C.45.

2 Marktchancen fir Dienstleistungsunternehmen in den neuen EU-Mitgliedsstaaten. Indutrie- ubd Handelskammer fir Minchen
und Oberbayern, 2004.

3 Storrie, D. Temporary Agency Work in the European Union. Luxembourg: Office for Official Publications of the European
Communities, 2002.

4 OECD Employment outlook: taking the measure of temporary employment. Organization for Economic Cooperation and
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1. Sources and characteristics of temporary work.

We can trace the origin of temporary work from the end of the 1920s, when businessmen from American Chicago started
to give out their office workers into human services, which were rapidly developing at that time. These pioneer agencies
increased demand for their services by means of providing their workers with electric calculators, quite an expensive thing
at that time. After the end of World War Il various social, economic, demographic changes, including growing international
competition, increasing social payments and reducing influence of trade unions led to a rise in the number of employment
agencies and expansion of their scope of activities.

Today temporary work is much favoured in a lot of countries, especiaily in western Europe. During the recent years the
proportion of temporary workers has risen almost three or even four times in the majority of EU member-countries. For
instance, not long ago temporary workers counted 17% from the total amount of labour force in Holland1. Rapid develop-
ment of temporary employment is characteristics not only of labour-market in western Europe. Temporary work sector in
Czech Republic has been developing very fast as well — in 1999 temporary work market counted around 50 brokers, in
2000 their total quantity neared 500, which testifies tc almost a tenfold growth for the last 5 years2.

What is temporary work? It is work, done by an employee of a certain qualification, hired and given at the disposal of a
third part (called user) by a specialized employment agency. Labour relations arise only between the hired worker and his
agency, however the worker follows the instructions of his user while doing his job; which is a vital feature.

Temporary employment is a formidable challenge to traditional legal relationship, which possesses the following features: one
employer, labour contract without time-limit and dismissal protection. Certain duality is typical of temporary employment: on the
one hand, a labour contract is made with the employment agency, and on the other hand, the worker fulfils his duties where he
is actually directed to. It is the hiring enterprise which gives instructions to the employee and controls the progress, although the
employee does not legally belong to the enterprise according to the labour contract. The user is also due to fulfil certain obliga-
tions, the employer usually charged with, in particular to ensure worker’s life and health protection.

The popularity of temporary employment probably stems out of substituting temporarily absent employees, doing specific
jobs requiring special skills, and the need for employees during seasonal production peaks. However not only hirers but
also workers have their own interest in temporary work. Since temporary work presupposes a lower return to the hirer, it
provides the employee with more opportunities to combine his job with other activities (e.g., studying, looking after sick
people, etc.). Temporary workers in European countries comprise a huge amount of young people, eager to get their initial
work experience regardless a comparatively low wage3.

However temporary work is not at all a positive phenomenon. There is a growing concern in economically developed
countries, united in Economic Co-operation and Development Organization (ECDO), that temporary work can replace
far more stable legal labour relations4. Temporary work is sometimes regarded as an additional source of instability for
workers and growing duality between those who have a stable job and those who failed to find it. Workers employed by
agencies have to accept not only low pays but also other inconveniences — no stable job, inadequate social maintenance,
a frequent necessity to fit into new working groups, etc. As a rule temporary workers get lower wages for their job than
permanent workers taken on directly by the employer. According to ECDO temporary workers’ salaries can be lower than
“usual” workers’, this gap usually varies from 17% (in Germany) to 47% (in Spain)5.

Temporary work provides an employee with a number of fringe benefits and compensations, such as paid holidays, pay-
ments in case of temporary disability, unemployment and old-age insurance. Although legally any temporary worker falls
under all the obligatory and optional insurance schemes of his employer, his actual ability to use these advantages is still

1 Cohany, S. Workers in Alternative Employment Arrangements. Monthly Labour Review. 1996. Vol. 119. No.10. C. 31- C.45.

2 Marktchancen firr Dienstleistungsunternehmen in den neuen EU-Mitgliedsstaaten. Industrie — und Handelskammer far Min-
chen und Oberbayern, 2004.

3 Storrie, D. Temporary agency work in the European Union. Luxembourg: Office for Official Publications of the European
Communities, 2002.

4 OECD Employment outlook: taking the measure of temporary employment. Organization for Economic Cooperation and
Development, 2002.

5 Blanpain, R. Temporary Work and Labour Law of the European Community and Member States. The Hague/London/New York:

Kluwer Law International, 1993.
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Ta iHTarpaBauLa y HOBbl NpaLoyHbl KanekTbly i raTak ganen. 3Bbl4anHa 3aéMHbIS npaLayHiki aTpbiMoyBatoLb MeHel rpo-
Lan 3a ceato npady, YblM NacTasiHHbIA NpaLlayHiki, HaHATbIS HenacpagHa kapbicTanbHikam. [Ma aaaseHbix AQCP 3apobak
3aéMHbIX NpaLayHikoy Moxa afcTaBaub af 3apobka “3Bbl4aiHbIX” NpauayHikoy Ha BeniybiHio ag 17% (y HameudsiHe) ga
47% (y Tiwnanii)5.

BaxxHan xapakTapbICTbikan 3aéMHan npaLbl 3bsynsewlua npasa Ha Lwapar 4agaTkoBbIX inbrotay i KaMnaHcaLublay, Takix
SIK annaTHbl aanaybiHak, BbinnaTthl Y BbiNafKy YacoBal Henpawuas3aonbHackLi, CTpaxaBaHbHe na 6ecnpauoyto i naHcii. Har-
nepas3sybl Ha Toe, WTO Y KpaiHax 3axoaHan Qyponbl hapmanbHa Ha 3aéMHbIX NpauayHikoy 3BblyariHa pacnayclofxearouua
npakTblyHa yce abaBA3KoBbIsA | 4O6PaaxBOTHbISA CTpaxaBbls CXEMbI, LUTO ICHYIOLb Y HalMarbHika, hakTbl4Has 300nbHack-
Lb NpauayHika kapbicTalua Takimi Bbirogami 3actaeuua Benbmi abmexaBaHaw. [anoyHar npblubiHal Aa Taro — 3Bbl4anHa
Henpausrmbig NapbISabl Npaubl, AKiF He AaloLb MardbiMacbLb cKapbicTauua YCiMi y3ragaHbiMi BbIroaaMi HanoyHidy.

Kab pacsrHyub 6ansHcy namix rHyTKacbLo NpauoyHbIX AadblHEHbHSY | abapoHai npaBoy npauayHikoy natpabyeuua
pacnpaLoyka agnaBegHara 3akaHagayctea. ParynsBaHbHe 3aéMHali npavbl 3HaxoA3ilb CBaé aantocTpaBaHbHe siK y Ha-
LblstHanNbHbLIM 3akaHagaycTBe, Tak i Y MibkHapoOHbIX NpaBaBblX HOPMaXx, NPbIHATLIX Nag ariga MixxHapoaHan apraHizaubli
npaubl.

2. MixHapogHae parynsiBaHbHe 3aéMHau npaubl

Cnpobbl yparynseaupb CynsapavHacbLi namixk HeabxogHackL 3bMsHiLb TPaabILbINHY0 MaAanb npaubl i § TOW Xa vac 3a-
XaBaLb rapaHTbli abapoHeHacbLji NpaBoy npauayHikoy npbiBani Aa npbiHAUbLSA MixHapodHan apraHisaubian npaubl § 1997
ron3e KanaHubli Ne181 i Pakamanaaubli Ne96 “A6 npbiBaTHLIX areHupbisx 3aHaTacbii”. Y npaambyne KaneaHubli Ne181
y3ragsaeuua, WTO YMOBbI Y SIKiX A3elHiYaloLUb NPbIBaTHbIS areHubli, KapablHanbHa 3bMsHINicst Y napayHaHbHi 3 TbIMi, LWTO
icHasani y 1949 roase, kani 6bina npbiHATa KaHBaHubia Ne96 ab nnatHbix 60po na HariMe, sikas npanaHoysBana ans6o
3abapaHiub A3erHacbLb NpbIBaTHbIX areHubIfY, anbbo nacTasilpb iX A3eMHaCbLb Y XOPCTKIA paMbl 3aKOHY, Nakysb iX He
3aMeHsILb A3sipXKayHbIs cry0bl 3aHATacbL.

Y agposbHeHbHi ag KanuBaHubli Ne96, KauBaHubia Ne181 npbi3Hae, WTC NpbIBaTHbIS areHubli 3005bHbIS afblrpbiBalb
CTaHOY4YI0 pOrto, | 3bBA3Bae rata Hannepw 3 poctam naTpabay y rHyTkacbLi Ha pbiHKY npaupl. Mpaambyna écbub naub-
BepaxaHbHeM Taro, wto MAN Gonel He npbixinbHiLa A3spxayHan mMaHanonii Ha npauaynagkaBaHbHe. ApTbikyn 2 KaH-
BaHUbli Ne181 ycTaHayniBae y skacbLi M3Tbl parynsBaHbHs, 3 agHaro OOKy, Aa3BON A3erHacbLi NpbIBaTHbIX areHublay
3aHATacbLUi, a 3 Apyrora 6oky, abapaHy npauoyHbIX, AKiS kapblCTatrouua ix nacnyrami.

IcTOTHBEIM HOBBIM MOMaHTaMm cTtay pacnayctog KansaHubli Ne181 Ha nacnyri na 3aémHan npaLbl, CyTHaCbLO SIKiX ECbLib
HaéM npauayHikoy 3 MaTaW ix HakipaBaHbHS ANs NpaLbl Ha KapbiCblb TPaKLix acobay. 3 npbiHAUbLeM KaHBaHLUbI Ne181 y
1997 rog3e MAI ynepLbiHIO fanyckae i parynioe Tpoxb6akoBae npaioyHae AadyblHEHbHE, LUTO ECbLb BaXXHbIM KpOKaM afg,
CTaHfapTHara npauoyHara npaBafavblHEHbHS [1a HOBal Maaani, sikas ykniodae Gonblu rHyTKis popmbl 3aHaTackuUi. Ma-
noyHas mata KaneaHupli Ne181 — He ganycbuilb pasbsilsLsa gpyraBapTacHara pbiHKY npaubl 3 ApyraBapTacHbIMi YMOBa-
Mi npaupl.

Y BbIHIKY cknafgaHbIX nepaMmoBay, LWTO NpbIBANI Aa NpbiHsubUs KaHB3H-

Lbli, ObIY JACArHYTbl KAHCIHCYC ab TbIM, LITO Mpbl 3aéMHal npaubl icHye

HS TOmnbKi TpoxbakoBae AamoyHae npaBajadblHeHbHe, ane i TpoxbakoBae

npauoyHae npasagavblHeHbHe 3 npauayHikom. HauwisHanbHae 3akaHa- Temporary

AaycTBa, npblHATae y agnaBegHacbli 3 KaHBaHLbisi, K npagina, natpa-
Oye 3aKn4YsHbHS [O3bBIOX AamMoBay — rpamaf3siHcka-npaBaBov namix
areHUbII i KapbIcTanbHikam, a Takcama npaloyHan amMoBbl Namix 3a-
E€MHbIM npauayHikoM i areHublsn. pamagssHcka-npaBaBas AaMoBa éCbLib
npaBaBbIM iHCTPYM3HTaM, 3 fanamoran fkora npagnpbleMcTBa-Kapblic-
TanbHiK aTpbiMAiBae npaga iHCTpyKTasalb 3aémMHara npavayHika i kaHTpa-
naBalb AroHyto npauy. Harmeassybl Ha rpaMaassiHCcKa-npaBaBbl XapakTap
raoTav JamoBbl, Y BbIHIKY Sie A3esHbHS NpaanpbleMCTBY-KapblCTanbHikKy ne- 4

pagaeuua wapar npaeoy i abaBaskay HaviMarnbHika. i Client Payment for Termustatf
KaHBaHLbIsl Y3rapsae acHOYHbIsS NpaBinbl parynsiBaHbHs Tpoxbakosara company el P

AaMoyHara npaBafjadblHEHbHS — Y NpbiBaTHACbLi, yA3enbHikay KaHB3H- ;

Ubli 3aknikaloub 3abscbreybllb aAsKkBaTHY0 abapoHy Ans npauayHikoy, > Temporary b

. . . . Staffing contract
HaHATbIX NpbiBaTHbIMI areHublAMI 3aHATacCblUl, pa3bMeXaBallb abaBsski

npagnpblieMcTBay-kapbIicTanbHikay i areHublsty, 3absicbnevbiub paanisa-
LbIIO KaneKTblyHbIX NpaLoyHbIX NpaBoy 3aéMHbIX MpauayHikoy, a Takcama HanexHbl 4ocTyn Aa iHdapmaubli.

Pasam 3 KaHBaHubisii Ne181 y 1997 rogse 6bina npbiHata PakamaHgaubis MAI Ne188, npbicbBeyaHasi NpbiBaTHLIM
areHubIIM 3aHATacbLi. [aTaa pakaMaHaaubia YTpbiMiBae nanaxsaHbHi Npa Toe, LWTO areHubli He NaBiHHbI NepallKkagxalb
NpaanpbIEMCTBY-KapbICTamnbHIKy HenacpagHa Hamaub HakipaBaHara 3aémHara npauayHika, abmspkoysaub npadaciviHyto
MabinbHacbLb NpauayHika anbb0o ycTtaHayniBaLb CaHKUbli ¥ BbiNagKy, kani npauayHik ynagkoysaeuua Ha npauy Ha iHLWbIM
npaanpbIeMCTBE.

Ma ctaHe Ha cTtya3eHb 2004 rogy KaneaHupbito Ne181 patbidikaBani 17 asspxasay. AQHaK Ha CEHbHSLLHI A3€Hb Haubl-
siHanNbHbIS MpaBaBblst PAXKbIMbI 3aéMHal nNpaupbl ¥ 3Ha4YHam CTyneHi agpo3bHiBaoLLa, Y ThiM fiKy 3 TOM NpbIYbIHbI, LUTO MiX-
HapOoZHbISi HOPMbI NpanaHyoLb TOMNbKi arynbHbIA NaAbIXoabl, Nakigaybl 60nbLUIYO YacTKy ParynsiBaHbHs HaLbIiHANbHbIM
3akaHaTBopLam.

5 Blanpain, R. Temporary Work and Labour Law of the European Community and Member States. The Hague/London/New York:
Kluwer Law International, 1993.
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very much limited. This is mainly caused by short terms of employment which do not provide the employee with a possibility
to use the advantages mentioned above in full measure.

In order to achieve balance between flexibility of labour relations and protection of employees respective legislation is
due. Regulation of temporary agency work is reflected both in national legislation and in international legal norms, laid
down under the aegis of International Labour Organization.

2. International regulation of temporary agency work

Attempts to regulate controversial issues of changing traditional labour model and at the same time safeguarding protec-
tion of employees led to the adoption of Convention N181 and Recommendation N96 on Private Employment Agencies by
ILO. The preamble to Convention N181 reads that there have been fundamental changes in working conditions of private
employment agencies since 1949, when Convention N96 on paid employment bureaus was adopted; this Convention
suggested either abolishing private agencies or strictly limiting their activity within the law until they are replaced by state
owned placement services.

Unlike Convention N96, the new convention admits that private agencies can play a positive role, and attributes it mainly
to growing need for flexibility on labour market. The preamble confirms that ILO no longer supports state monopoly on job
placement. Art. 2 of Convention N181 has two aims of regulation: on the one hand it is legitimation of private employment
agencies, and on the other hand it is protection of employees, who benefit from their service.

A new essential detail is the extension of Convention N181 on functions of temporary work. It means that workers are
taken on to be placed at third persons’ disposal. When ILO adopted Convention N181 in 1997 it actually allowed trilateral
labour relations for the first time and set regulations for it; which is an essential step from standard labour relations towards
the new model, which involves more flexible employment forms. The major geal of Convention N181 is barring the develop-
ment of second-rate labour market with second-rate labour conditions.

As the result of tough negotiations, which led to the adoption of the Convention, a consensus was reached on the fol-
lowing: now temporary agency work involves not only trilateral legai contractual relations but also trilateral labour relations
with the employee. Generally, national legislation, if passed in compliance with the Convention requires two agreements:
civil agreement — between the agency and the employer, and labour contract between the employee and the agency.
Civil agreement is a legal instrument which gives the employer the right to provide instructions and control the employee.
Despite the civil character of this agreement, the hiring enterprise acquires a range of employee’s rights and duties.

The Convention recalls major rules of regulating trilateral legal contractual relations — in particular, the members of the
Convention are called to provide adequate security measures for employees, hired by private employment agencies, to
delimit the duties of hiring enterprises and agencies, to secure the implementation of collective labour rights of temporary
workers and appropriate access to information.

Recommendation N188 on Private Employment Agencies was passed by ILO in 1997 along with Convention N181. This
Recommendation contains regulations concerning the following: agencies cannot impede hiring enterprises to directly employ a
temporary worker, limit his professional mobility or apply sanctions when the worker gets a job at another enterprise.

By January of 2004 Convention N181 had been ratified by 17 states. However today national legal regimes of temporary
work differ considerably, one of the reasons is that international norms offer only general approaches, leaving a huge part
of regulation to national legislators.

3. Temporary agency work regulaiion in national law.

The problem of ensuring social working rights to employees working on the basis of temporary work has been attracting
attention of specialists in labour rights from abroad for a long time; and this problem is gaining importance in post-Soviet
countries. It is widely accepted that temporary work can play a positive role in reducing unemployment and introducing less
protected social categories into labour market. Temporary work is developing rapidly in west-European countries. Since
January, 1%, 2004 changes to Labour Code and a range of other acts regulating labour relations and legally establishing
temporary work through employment agencies took effect in Poland6. In May, 2004 hearings on the law conception on
temporary work took place in State Duma of the Russian Federation7.

Temporary agency work regulation at national level can have various forms — granting licenses to employment agen-
cies, setting maximum terms when an employee can be hired on the basis of temporary work. For example, German
legislation obliges an employment agency and employee to sign a written contract which would include repayment terms
and civil rights. Even if a hired worker in Germany is out of work he is to get certain pay. Laws in Austria, Belgium, France
and in some other European countries contain a request to guarantee the same working conditions to the employee, as if
he had a permanent job.

In majority of countries employment agencies are viewed as employers of temporary workers with all possible implica-
tions for labour law. Social basis for viewing such an agency exactly as an employer is that otherwise any agency could
avoid employer’s duties and would function as a commercial agency [5]. Weak level of social protection of an employee
and the absence of employer’s status would let the agencies avoid social payments including deductions from wage fund
or payments to funds for social protection.

The notions of “temporary agency work”, “temporary worker” and other concepts of temporary work do not exist in Be-
larusan legislation. Within the working legislation two written labour contracts should be made (the first one — between the
employee and the hiring enterprise, and the second one — between the employer and the employment agency) in case the

6 Czarzasty, J. Temporary agency work legislation approved. Warsaw: Foundation Institute of Public Affairs, 2003.
7 The conception of legal regulation of temporary agency work. Economy and law. 2004. N2. P.52-60. N3. P.40-49.
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3. ParynsaBaHbHe 3aéMHal npaubl ¥ HalbIHaNbHbIM NpaBe

Mpabnema rapaHTbIfY caLbisinbHa-NpaLoyHbIX NpaBoy acobay, sKist npauyoLlb Ha NaacTaBe 3aéMHai npaubl, Y>KOo AOYTi
Yyac écblb NpagmeTam yBari cnaubianictay npauoyHara npaBa 3a MsPKOW, i raTas npabnema cTaHoBiLLA akTyanbHaMn i
Ona noctcaBeukix kpaiHay. Lbipoka npbi3HaHa, WTO 3aéMHas npaua Moxa abirpaub nasbITblyHY POMo Y 3bHPKIHbHI
Oecnpauoys i iHTarpaupli Ha pbiHaK NpaLbl HaMeHL abapOHEHbIX CaubIANbHbIX KaTaropbisy. 3aémHas npaua gblHaMivyHa
pasbBiBaeLULa y kpaiHax YcxogHanm Jyponbl. Y Monblwybl 36 1 ctyaseHs 2004 rogy Habbini Mol 3bMeHb! y [pauoyHbim
KOA3KCeE i Wapary iHLWbIX akTay, HakipaBaHbIX Ha parynsaBaHbHe NpauoyHbIX AadblHEHBHSY, M3Tal KaTopbIX ObINO PbIAbIY-
Ha 3amauaBaLb 3aéMHyto nNpauy npas areHubli 3aémHan npaupbl6. Y O3apxayHan [lyme Pacenckan ®agapaubli y TpaBeHi
2004 rogy aabebinica cnyxaHbHi Na kKaHU3NLUbli 3akoHy ab 3aémHan npaubi7.

ParynaBaHbHe 3aéMHai npaubl Ha HaublsiHaNbHbIM Y3POYHI MOXa MeLb Po3Hblst popMbl — fiLldH3aBaHbHE A3enHacbLyi
areHublsly, yctaHayneHbHe MakcbiManbHara napbisgy, nagyac sikora paboTHik Moxa OblLb 3aHATbI Ha NafcTaBe 3aémHan
npaupl. Y HameuybiHe, Hanpbiknag, 3akaHagayctea natpabye, kab namik areHubisl i npauayHikom y abaBa3koBbIM Na-
paaky bbina 3akniodaHas nicbMoBas lamoBa, gkas 6 axonnisana YMoBbI annaTthl NpaLpl i caubianbHbIA Npasbl. Haeat npbl
aficyTHacbLi 3agaHbHAY npauayHiky y HameuubiHe Tpaba BbinmnoyBaub NayHyko y3Harapoay. Y 3akaHagaycTtBe AycCTpbli,
Banbrii, ®paHubli i WwWapary iHWbIX 3ypaneinckix kpaiHay icHye natpabaBaHbHe rapaHTaBalb MpauayHiky Takis X yMOBbI
npaubl, SK y NacTasiHHbIX NpaLayHikoy Ha KAHKPSTHLIM NPaLOYHbIM MECLbI.

Y 6onbluackLi kpaiHay areHupblst 3aéMHan npaubl pasrnsgaenua sk HaiMarnbHiK 3aéMHara npavayHika 3 ycimi npauoy-
Ha-npaBaBbIMi HacTyncTBami. CaubisnbHbIM abrpyHTaBaHbHEM AnNg Taro, kab pasrnsagaub areHLUbllo MeHaBiTa Y skacbLyi
HavmMarbHika, écblb TOe, LUTO ¥ aABapOTHbLIM BbiNaaKy areHubli Mmarni 6 naspbsaraups abasaskay HanmanbHika i A3erHivani
6 y sikacbLi cBoeacabniBbix areHTay na npogaxbl. Cnabbl y3poBeHb calbisinbHa abapoHbl, ski Mae 3aéMHbI NpauayHik, i
afcyTHacbLb CTaTycy HaviManbHika gassonini 6 areHubiamM nasbbsaraub caubisnbHbIX BeiNnatay, y TbiM Miky aaniyaHbHAY 3
doHay 3apaboTHan nnatbl anbbo Bbinnartay y oHAbl caubisinibHalk abapoHsbl.

Y 3akaHapgaycTBe benapyci agcyTHivaloub Takis naHAaTKI gk “3aémHas npaua”, “saémHbl npauayHik” i iHWbIS KaHuanubli
3aéMHar npaubl. Y agnasegHacbLi 3b A3EMCHBIM 3akaHagaycTBaMm, Kani areHubls 3aéMHan npaubl i npagnpbleMcTBa-Ka-
pbiCTanbHiKk agHa4acoBa MatoLb NpaLoyHbIS AadYblHEHBHI 3 3aéMHbLIM NpauayHikom, Tpaba 3aknovaupb A3bBe NpauoyHbIA
AaMOBbI (NepLias — naMix npauayHikoM i npagnpbleMcTBamM-KkapbiCTanbHiKaMm, | Apyras — namMix npauayHikom i areHubIan
3aémHaw npaupl). 3 nasbiubli A3ecHara npauoyHara npaea npauoyhbia AavblHEHbHI Y agpbiBe aj npauoyHan AaMoBbl
HemarybIMbisi.

Ha céHbHsAWHI A3eHb LanepalHse npaloyHae 3akaHagaycTBa He ratoBae parynsiBalb AadblHEHbHi Takora KLTanTy,
60 AHO Hs TOmnbKi He Aanyckae TpoxbakoBara acdhapMreHbHS npauoyHay amMoBbl (3 yA3enam npauayHika, areHupli i ka-
pbicTanbHika), ane i Ha yTpbiMMiBae ab’ekTblyHa HeabxoaHbIX Npbl 3aéMHal Npawbl BbIKIMOY3HBHAY 3 arynbHbIX npasinay
npauoyHara npaea Ans 3aémHbIX npauayHikoy. HeabxogHa BbiBy4bills JOCbBES 3aMEXHbIX KpaiHay, A3e iCHYHLb aaMbic-
NOBbIS MpaBaBblsi HOPMbI, HaKipaBaHbIA Ha ParynsBaHbHe A3eiHackbLi areHublsy 3aéMHan npaubl, i yHecbLUi aagnaBegHbls
3bMeHbl ¥ Genapyckae 3akaHagaycTBa. AreHubli 3aéMHail npailbl 340MbHbIS afbirpalb iICTOTHYHO POSo Y 3bMSIHLLSHbHI
Oecnpauoys i BbipallaHbHI Wapary iHWbIX npabnemay, 3b skimi cyTbikaeuua benapyco.

6 Czarzasty, J. Temporary agency work legislation approved. Warsaw: Foundation Institute of Public Affairs, 2003.
7 KoHuenuusi npaBoBOro perynmpoBaHns 3aeMHoro Tpyaa. XosancTso u npaso. 2004. N2. C.52-60. N3. C.40-49.
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employment agency and hiring enterprise have labour relations with the employee at the same time. From the viewpoint of
the existing labour law labour relations are impossible without labour contract.

Today the working legislation is not yet able to regulate such relations since it doesn’t presuppose a trilateral con-
tract (between the hiring enterprise, employment agency and employee) and has no fairly necessary exceptions from
general rules of labour law for temporary employees. It is necessary to study the experience of the countries having
special legal regulations aimed at regulating employment agencies’ activity, and to make appropriate changes in Be-
larusan legislation. Employment agencies can play an important role in reducing unemployment and solving a range
of other problems facing Belarus.
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