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YparynsBaHbHe Crp3u4Ki Wigxam nacap3gHiurea

B rAHHA XAPABLIOBA

ManHa Xapa6uosa (Hap. y 1983 r. y M. byaa-Kawanése) — 6akansypka npasa, HaBy4YaeLua
Ha V Kypce agassineHbHs “okaHamMivyHae npasa” opblgbldHara dpakynesrata bY. ManiHa topbl-
AblYHbIX iHTapacay — rpamaassiHckae, racnagapyae, npauoyHae npasa, npaBaBblsi aCnaKTbl
3KaHaMiyHae J3enHacbL,i.

Y 6onbluackLj kpaiHay cbBeTy ycé 6onblu BOCTpa nayctae npabnemMa naBeniuysHbHs BbigaTkay Ha CyaaBoa3TBa i KonbKachLi
CyOOBbIX CripaBay, 3aparicTpaBaHbix Aa pasrmsagy. Y 3nyyaHbix Ltatax AM3pbIki i iHLLbIX KpaiHax pa3bBiBatoLLia po3Hbls crnoca-
©Obl BbIpaLLISHBbHST TAKOW ChITyalbli. AOHbIM 3 HANOONbLL pacnayclomkaHbIX M3Tagay BbICTynae nacapadgHILTBa, skoe ganacyel-
Lia Ja anbTapHaTblyHbIX M3Tagay pa3bBa3aHbHS Crpayak. ICHyUb po3Hbis (OopMbl NacapagHiUTea: JacyqoBae, cyqoBae i ra.

YparynsaBaHbHe CNp3uyki Wsgxam nacapagHiuTea Aa3sanse 6akam MiHiMizaBaub BblAaTKi Yacy i rpalloBbIX cpogkay Ha
pa3bBaA3aHbHE KaHMIIKTY, LWTO Y3bHiK.

Mpabnema naBeniyaHbHA BbiAaTKkay Ha Cy4aBOA3TBa i KOMbKacbLi crnipaBay, pasrnsfarbIxX y racnagapybix cyaox, 3akpa-
Hyna i Pacny6niky Benapycb. [13ens BbipallaHbHSA Npabnemsl, sikas naycrana, 6enapycki 3akaHagayLa Bblpallbly ckapbic-
Tauua CycbBeTbIM JOCbBeAaM npas yBaA3eHbHe NacsapagHiLTBa, skoe AWY3 Mae Ha3By M3abIAUbli.

[MapcTaBoBbIS NanaxaHbHI Na YparynsaBaHbHI cnpaykay Wwrsxam nacapagHiuTea sbmstuvaicuua y rase 17 Macnagapya-
npauacyanbHara kogakcy Pacny6bniki Benapycb (ganen — I'clMK1).

MaHATaK i aCHOYHbIA pbICbl YPArynsiBaHbHA CMP3UyKi WNAXaM NacsAp3gHiLTBa

YparynsaBaHbHe CpaYki LWAXaM nacapafHiuTea écbLib HaBanan Halara 3akaHagaycTea, TaMy aHarni3 acHOYHbIX nana-
XAOHbHAY Aanamoxa Hamnnenw 3pasyMelb caMo nacapa3gHiuTBa i ¥ AanelwbiM CnyLliHa BblKapbICTOYBaLb Sr0 Y Bblpalla-
HbHIi racnagap4bix Cnpaykay.

3akaHapayctBa Pacnybniki Benapych BbikapbicToyBae cygoByto Maabisaubiio, T.6. nacspagHiuTea y cyase. Pasrneansim
acHOYHbIs pbicbl “Denapyckara BapbIsiHTY” Cyi0Bal M3ablsLbli.

YparynsBaHbHe CNpaYki WisxaMm nacapagHiuTBa — CTagbla pasrnsdy cnpasbl, T.6. aAsiH 3 aTanay pasbsilbLs napagky
pasrnagy crnpasbl, IKi Mae cBae MaTbl.2

MaTbl nacspagHiuTea BbidHadaHbla apT. 153 clK: axbiubLsyneHsHe Aanamori 6akam Ba yctaHayneHbHi akTblYHbIX
akaniyHacbLsy KaHMNIKTY, LWTO Y3bHIK MamixX iMi; 4acArHeHbHe pasyMeHbHS pavaicHacbLj i lopblablyHan abrpyHTaBaHacbLi
ix Nasbiupli ¥ kaHdnikue, natpabaBaHbHAY, AKiS Npag’aynsiouua, i CynapayaHbHAY, LWTO BbifyyaouLua iMi; BbICbBATIEHBHE,
cynacTayneHbHe i HabnixaHbHe norngaay A3ens BbipawaHbHA CNpaykay; NoLwWwyK i pakamaHgaubli napagky pasbBA3aHbHS
KaHniKTy, AKi 3agaBansHse aboasa 6aki.3

YparynsBaHbHe Cnpayki WnNsgxaMm nacapagHilTBa MardbiMa TOMbKi Y cyase nepluan iHcTaHubli. [Jag3eHae nanaxsHbHe
BblHikae 3 Taro, wTo rmaea 17 IclK pasbmelidasas y paspasene |l “BolTBOpYachbLUpb Y cyase nepluan iHcTaHubli”. Takim
YblHaMm, SIK CTadblsl pasrnsagy cnpasbl § racnagapybiM cyase Pacny6niki benapyck nacapagHiuTBa MOXHa pasrmnsagaub SK
afgsiH 3 aTanay pasrnsigy cnpasbl TONbKi § cy43e neplian iHcTaHubli. [pbl raTbiM HeabxogHa NamsaTaub, LWTO M3AbISLbIS
3bsiynsieyya Apyriv atanam pasrnsgy crpayki nacbns y30ymkaHbHSA crnpaBbl. Y ThiM BbINaAKy, karni cnpaea He Obina y30ya-
KaHasi, Henbra Kasaub npa CyAoBYH M3abiaubIlo ¥ racnagapysiM cyase nepLuai iHcTaHupli.

3akaHapgayctBa Pacny6niki Benapycb iMnapartblyHa ycTaHayniBae, LTo YparynsaBaHbHe CNpPayKi Linsgxam nacapagHiuTea
MOXa OblUb 3bA3encbHeHa na NobbiM MbiTaHbHI, Akoe Y3bHikna 3 LUbIBiNIbHbIX NpaBacTacyHkay (4.2 apT. 156 'clK4). MNa-
cApaHiUTBa 3 agMiHiCTpaLbIMiHBIX NpaBacTacyHkay, acabniBae cyqaBoA3TBa i iHWbIA Bigbl Cy4aBoA3TBa Hemardbimbis, 60
SIHbI HA MatoLb LbIBiNbHa-NpayHanm npbipoapl.

3bIX0A354bl 3 af3HavYaHbIX pbicay CyaoBan M3AbISLbli MOXHA HACTYNHBLIM YblHaM BbI3HaYblLb NaHATaK yparynsBaHbHS
cnpavkay Lnaxam nacapagHiuTea: yparynsBaHbHe CMp3uKi WnisixaM nacsapapHiuTBa — cTafblg parnsgy crpasbl Y
racnagapuybiM cyase nepluan iHcTaHupli, ikas BblHiKae 3 LblBiNibHa-npayHbIX NpaBacTacyHKay.

Mapapak yparynsiBaHbHSA CMP3Y4Ki WAXam nacspagHiuTBa
YnacHa npauagypa yparynsiBaHbHsi CNP3YKi WNsixam nacspagHilLTBa He yparynsiBaHasi 3akaHagayctsam Pacny6niki be-

napyce. ['clK BbI3Ha4ae Tonbki NepLUyo CTaabllo — BbIHACEHbHE CyA0Baln NacTaHOBbI NepLuan iHcTaHubli ab yparynasa-
HbHi CNP3YKi LWNsiXaM Nacsip34HILTBA, | anOLLHION — 3aUbBAPAX3IHbHE CyAOM NaragHeHbHsi naMixk 6akami Ui BbI3HAY3HbHE

1 X03AMCTBEHHBIM NpoLeccyanbHbiil kogekc Pecnybnvkn Benapycb. — MH.: HauvoHanbHbI LEHTP MpaBoBOW MHdOpMaumm
Pecny6nukn Benapyck, 2004. — 300c.

2 paxgaHckun npouecc. O6wasn vacTb.: YyeH./ MNog obw,. peq. Benosow T.A., Knsgko U.H., KOpkeBuya H.I. — MH.: Amandes,
2001. C. 32.

3 X03AACTBEHHBIM NpoueccyanbHblil kogekc Pecnybnukn Benapycb. — MH.: HauvoHanbHbIli LEHTP NpaBoBoW MHGOpMaLmm
Pecny6nukn Benapycb, 2004. — 300c.

4 Xo3aiCTBEHHBIA NpoueccyanbHbll koaekc Pecnybnukn Benapycb. — MH.: HauvoHanbHbIi LEHTP NpaBoBOW MHGOpMaumm

Pecny6nuku Benapycb, 2004. — 300c.
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The problem of better subsidizing legal proceedings and rise in numbers of legal cases is getting more and more acute
in the majority of countries. Different solutions to these problems are being worked out in the USA and some other coun-
tries. One of wide-spread means is mediation, related to alternative methods of reconciliation. There exist various kinds of
mediation: pre-trial, court, etc.

Adjustment of disputes by means of mediation allows the parties to minimize time and money consumption for reconcili-
ation.

The problem of rising expenses for legal proceedings and the numbers of legal cases, read in commercial courts, has
affected Belarus as well. Belarusan legislators have made up their minds to use international experience to introduce me-
diation as a way out.

The main regulations on adjustment of disputes by means of mediation are fixed in chapter 17 of Commercial Procedure
Code of the Republic of Belarus (further on — CPC 1)

The notion of reconciliation by means of mediation and its characteristics

Reconciliation by means of mediation is a novelty in our legisiation, therefore analysis of major regulations will help com-
prehend mediation as such and use it correctly in dealing with economic disputes later on.

Belarusan legislation practises court mediation, i.e. mediation in court. Let us consider main features of the “Belarusan
variant” of court mediation.

Adjustment of disputes by means of mediation — is a legal investigation stage, i.e. one of the development phases of
legal investigation procedure having its own goals.2

Goals of mediation are laid down in Art. 153 of CPC: aiding the parties in defining the actual circumstances of their
dispute; in comprehending reality and legal relevance of their position in the dispute; in comprehending the requirements
they are obliged to fulfill and pretensions they present; clarification, comparison and approximation of attitudes to adjust
the dispute; search for ways out of the conflict and recommendations for the procedure of adjustment, which satisfies both
the parties.3

Adjustment of disputes by means of mediation is only possible in court of first instance. This regulation results from
chapter 17 of CPC, sect. Il on “legal proceedings in court of the first instance”. Thus being a phase of legal investigation in
commercial court of the Republic of Belarus mediation can be viewed only as a stage of legal investigation only in court of
the first instance. But for all that one has to bear in mind that mediation is the second phase of legal investigation after the
initiation of proceedings. In case proceedings are not initiated it will be irrelevant to speak about mediation in commercial
court of the first instance.

Belarusan legislation categorically states that adjustment of any disputes on civil legal relationship can be done by
means of mediation (part 2, Art. 156 CPC4). Mediation in administrative legal relationship, special legal proceedings and
some other kinds of legal proceedings is not possible, for they are not civil and legal by nature.

Reasoning from the above mentioned features of court mediation we can define adjustment of disputes by means of
mediation the following way: adjustment of disputes by means of mediation — is a stage of legal investigation in court
of first instance originating from civil and legal relationship.

The procedure of adjustment of disputes by means of mediation

The procedure of adjustment of disputes by means of mediation as such is not settled in Belarusan legislation yet. CPC
defines only the first stage — pronouncement of court decree of first instance on settling a dispute by means of mediation,
and the last one — confirmation of agreement between the parties in court or commercial court’s decision on cessation of
adjustment of the dispute by means of mediation and passing on to another phase of legal investigation.

The procedure of adjustment of disputes by means of mediation cannot be settled by the legislation, for the procedure
itself bears recommendatory character as the result of “uniqueness” of each case, and on the other hand defining a proce-

1 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic
of Belarus, 2004. — 300p.

2 Civil Process. Main Part.: Textbook./ Edited by Belova T.A, Kliadko I.N., Jurkevich N.G. — Miensk, 2001. P. 32.

3 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic
of Belarus, 2004. — 300p.

4 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic

of Belarus, 2004. — 300p.
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racnagapyara cyna ab crnblHEeHbHi YparynsiBaHbHSA CMpadKi LWNsiXxamM nacsipdgHiLTBa i nepaxop Ha iHWbl 3Tan pasrnsgy
crpasbl.

HenacpagHel napagak na yparynsisaHbHi Cnpadki Wsxam nacspafHiLTBa Hst Moxa Obiupb Lankam Bbi3Ha4aHbl 3akaHagayc-
TBam, 60 cam mapagak mae, na-nepliae, pakamaH4aubIiHbI XapakTap Y BbHIKY “iHAbIBigyanbHacbLUi® kKoXHal crnpasbl, a na-
Apyroe — BbI3HaY3HbHE MapagKy YparynsBaHbHA CNP3YKi LWSXam nacapagHiuTea MardbiMae, Ha Haluyto AyMKy, Tonbki Ans
ncbixanérii, 60 npauagypa Magpbisiubli 3baynseula dakTbiuHa NCbIXansridHbIMi pakamandaubIsaMi Ans MagpiaTapay.

YMOyHa napagak yparynsaBaHbHs CNP3uyKi LUNSXaM NacsipdgHiLTBa MOXHA naassaniub Ha Tpbl 3Tanbl, AKis nacbnsigoyHa
3bMAHAOLb aa3iH agHaro:

4 NpbI3HaY3HbHE BbIPALUGHBHSA CMP3YKi LUNSAXaM NacsapsAHiUTBa npas BblHSCEHbHE racnagapybiM Cy4OM neplLuam
iHCTaHUbli nacTaHoBbl ab NpbI3HAY3HbHI NACAP3AHILTBA | NPbI3Ha4Y3HbHE Y NacTaHOBe NacsAp3aHiKa i TAPMiHY BbI3HAY3HbHS
nacspagHiuTBa;

4 HenacpagHasi npaua nacspagHika 3 6akami na yparynsiBaHbHi Crpayki;

4 adapMreHbHe BblHiKay pasrnagy Crpaudki Wisxam nacapsgHiuTea.

I'Iapa,qal( NPbISHAY3HbHA nacslpanHiKa

Macbnsa Taro, gk 6biNa NpbIHATas NasblyHasa 3asiBa 3 BblkaHAHbHEM YCix MaTpabaBaHbHSAY, Bbi3Ha4YaHbIX racnagapya-
npauacyanbHblM 3akaHagaycteam Pacnybniki benapyck, cyd BblHOCiLbL nacTtaHOBY ab MpbIHAUbLLI NasblyHON 3asBbl i Y3-
OyOKSHbHI BbITBOPYAcChLi Na crnpase.

YparynsiBaHbHe CP3yki LUNsAxaM nacspafHiLuTBa MardsiMae Torbki Npbl 3rog3e 6akoy. Y ThiM BbiNagKy, kani cnpaea Yo
Obina y3bymkaHas, ane 6aki Bbipallbini 4aMoBiLLa, SHbl MyCsiLb 3bBsIpHYLILIA ¥ racnagapybi ¢y 3 cTapaHbHeM ab Bbipa-
LW3HbBHI CNPaYKi Y napagky nacapagHiuTea. Akpams Taro, racnagapdbl cyd nasiHeH ra cBaéy iHiUbIATbIBE npanaHasalb
Oakam Bbipallbilb CMP3YKy LUNsXxam nacspagHiuTea. baki moryub naragsiuyua 3 npanaHoBay racnagapdara cyga ab ypa-
rynsiBaHbHi CNp3YkKi WNsiXxaM nacapagHiuTea anbbo aamosiuyua. Y TbiM BbiNagky, kani 6aki naragkatouua 3 npanaHoBan
racnagapuyara cyga, cyq npbi3Hadae nacsapsgHika. MacspagHik npbi3Havyaelua racnagapybiM CyaoM ca 3rogbl 6akoy Ha
npauary A3ecsui A3€H 3 AHI0 NacTynneHbHS ¥ CyA Na3blyHOW 3asiBbl, SKast adpopmneHa HanexHblM YbiHam. A6 npbi3Haya-
HbHI MacapagHika racnagadbl Cyd BbIHOCILb NacTaHoBy. Y ratan nacraHose abaBsaA3koBa ycTaHayniBaeLuua TOPMiH aXbilb-
LAYNeHbHA nacapagHiuTBa, ane éH Hs Moxa bbb 60MnbLUbIM 32 aa3iH MecsL.

3akaHagaycTBa Takcama ycTaHaynisae, WTO napajak npbi3Ha4YaHbHA NacapafHika BbidHa4YaeuLa y 3akaHagayysiM na-
pagaky. BblHsiceHbHe racnagapybiM Cy4oM NacTaHoBbl ab NpbI3HaY3HBLHI NacapafHika Ans YparynsBaHbHSA CNpPadyKi LWnsxam
nacsapagHiuTBa — rata acdapmneHbHe BblHiKy Bblbapy nacsipagHika. YnacHa x napagak Bblbapy nacsipsgHika He ypary-
nsiBaHbl ¥ 3akaHagaycTee. Takoe yparynsiBaHbHe, cnaa3sieMcsl, Yakae Hac y XyTkiM Yace, 60 iHCTbITYLbIS YParynsiBaHbHsI
CMP3YyKi WnsgxaM nacapagHiuTBa 3bsynseuua HoBal Ana Hawlara 3akaHajaycTsa i npaBanpbiMsaHANbHaW npakTbiki. Ha
Hallyo oyMKy, 6aki naBiHHbI cami abipaupb nacsaApaaHika Ans yparynsiBaHbHSA CNP3YKi, WTO Y3bHikna.

MacapagHik (MagbIATap)

Y agnaBefHacsoLi 3 3akaHagaycteBaM Pacny6niki Benapycb nacapagHikam 3baynseuua cnyxboBas acoba racnagapyara
cyaa, sikas Banogae ksanidikaupisin, WTO agnaBagae CyTHacbLi Cnpadki, Akas y3bHikna (apt. 155 clK5). T.6. acHOYHbIMI
npbIKMeTami MagpiaTapa 3bsynsiouua — a) cnyxtosasi acoba racnagapyara cyaa neplian iHctaHubli, 60 nacspagHiuTea
SIK CTagbla pasrnsiay cnpasbl ynacbLiBas TonbKi 418 cyaa nepluan iHcTaHubli; 6) acoba nasiHHa BanoaaLb KBanidikaubisin,
AKas agnaessgae CyTHacbLi CNPaYKi, LTO Y3bHikna.

Cnyx6oBbIMi acobami racnagapyara cyga npbi3HatouLa cyasbAsi racnagapyara cyaa, CyAoBbIS BblkaHayLbl i MaMOYHiKi
cya3basi. 3akaHagaycTBa Aa KoxHara 3b iX Bblllydae cBae natpabaBaHbHi: y3poBeHb adykaubli, y3pocT, AockBeq i r.a. Cya-
3b[3i racnagapybix cygoy pasrnsgaroLb 3Ha4YHyH KOrbKackLb ranagapyblX i iHWbIX 9KaHaMiYHbIX cripaBay. TakiM YblHaMm, ix
npauy Hernbra HasBaupb Nérkan. Y TbiM BbiNaaky, kani nacapagHiki Oyayub npbi3HavauLa 3 konbkackLi cya3ba3ay racnagap-
yara cyda, ranoyHasi MaTa nacsipagHiuTBa sk anbTapHaTblyHara MaTagy BblpalldHbHA KaH(nikTay — YHikaHbHe 3arpyxa-
HacbLji racnagapybix cygoy, — rybnsie csow caHc. AKpams Taro, ranoyHaw 3agadaro cyaa i cyasbasi sk cnyxbosan acobbl
®amigbl écblb BblpalU3HbHE CNP3YKi, WUTO Y3bHiKNa, Na cyTHacbLi. 3 ratara BblHiKae, WTO NpbI3HaY3HbHE nacsapagHika 3b
niky cya3ba3sy racnagap4yara cyfa Henbra pasrmsifaub Sk HaTyparnbHae BblilicbLe Y BbI3HAY3HbHI Kora nacsipagHikay.

KeanidikaLpisi, sikas agnaesifae cyTHacCbLL Crpadki, — rata Tol HeabxodHbl Y3poBeHb Beaay i 4ocbBeay Y NayHal raniHe, siki
crnpbisie CryLUHaMy pa3yMEHbHIO i Bblka3BaHbHIO ab’eKTblyHara MepkaBaHbHsI HAKOHT CMpauYKi, LUITO Y3bHikna. 3 ynikam Taro, Wro
racnagap4amy cyay nagBefaMHblsi CNpaBbl Na racnagapyblX (3KaHaMibHbIX) Cnpadkax, Crpasbl, 3bBA3aHbIA 3 aXbILbLAYNEHb-
HeM MpaanpbiManbHiukan i iHWwal racnagapyar (skaHaMiyHam) A3erHachLyi, nacapafHik Myciub Befaub racnagapyae, racna-
Aapya-npauacyarnbHae, UpblBirnbHae 3akaHagaycTea. 3ragaHbls natpabaBaHbHi MatoLb aryfbHbl xapakTtap natpabaBaHbHAY fa
cnyx60BbIx acobay racnagapyara cyga. [Nakonbki nacapafHik He Bbipallae Crpayky namik 6akami, a cnipbisie MipHamy yparyns-
BaHbHIO KaHMNIKTY, LITO Y3bHiK, MaabIaTapy HeabxogHa aTpbiMaHbHE CnaLbisfibHara AOCbBEAY | BeAay y raniHe yparynaBaHbHA
cnpauyKi, T.6. nacapaHik Mae ymeLb npauasaub 3 nadvyubLaMi | xBansasaHbHAMI 6akoy, nepadpasaalb, pa3tomaBallb, akTblyHa
cnyxaup, 3axoyBaLb H3YTpanbHacbLb, BbIKapbICTOYBaLlb ansTapHaThLIBbI i LA,

3 ynikam nasHavaHbIX KpbITIpay MoxHa 3pabilb BbICHOBY, LUTO NacspagHiki ¥ racnagapybiv npauace 3baynstoLlua camac-
TOMHAI0 KaTaropbisii cry00Bbix acobay racnagap4yara cyaa, sikis MaroLb HeabxoaHyo kBanidikaLpblto i JocbBes. Takim YblHaM,
3akaHagayya HeabxoHa 3amauaBalb NpayHbl CTaTyc nacapagHikay sik cny6oBbix acobay racnagapyara cygda i cteapbiub
acoOHy10 IHCTBITYLBIKO CYAOBbIX NacApaaHikay, MardbimMa, na aHanérii 3 cyfoBbIMi BblkaHayLiaMi racnagapyara cyaa.

5 Xo3aiCTBEHHBIA NpoueccyanbHblil kogekc Pecnybnukn Benapycb. — MH.: HauvoHanbHbIi LEHTP NpaBoBOW MHGOpMaLmm
Pecny6nuku Benapycb, 2004. — 300c.
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dure of adjustment of disputes by means of mediation is only possible for psychologists in our opinion, since the procedure
of mediation is in fact psychological recommendations for mediators

The procedure of adjustment of disputes by means of mediation falls into three phases, following one after another (the
division is relative):

1. decision on settling a dispute by means of mediation with a resolution on mediation and assigning a mediator and
settling the terms of mediation in court of the first instance;

2. adjustment of a dispute between the parties, where the mediator performs his functions;

3. summing up the results of legal investigation of the case settled by means of mediation.

Assigning a mediator

After a writ is taken with the fulfilment of all the requirements determined by CPC of the Republic of Belarus, the court
decides to accept the writ and initiate proceedings.

Adjustment of disputes by means of mediation is only possible by mutual consent of both the parties. If a trial is already
started and the parties decided to agree they will have to apply to commercial court with a petition for settling the dispute
according to mediatory procedure. Apart from that, commercial court should on their own initiative suggest the parties set-
tling the dispute by means of mediation. The parties have the right to agree to that or refuse. When the parties agree to
the suggestion of commercial court, the court assigns a mediator. A mediator is assigned by commercial law by both the
parties’ consent for ten days starting from the day when the writ is taken and drawn up properly. The court pronounces its
decision to assign a mediator. The deadline of conducting mediation is necessarily set in the decision and cannot be more
than a month.

It is also determined that the procedure of assigning a mediator should go within the legislation. The resolution on as-
signing a mediator for adjusting the dispute is the result of choosing a mediator. However the procedure of assigning a
mediator is not regulated in our legislation. Such a regulation will hopefully appear in the near future, since adjustment of
disputes by means of mediation is a novelty in our legislation and practice of law using. In our opinion the parties should
agree on a mediator themselves.

Mediator

According to Belarusan legislation a mediator in commercial court is an official having appropriate qualifications, relevant
to adjust a dispute (Art. 155 CPC5), i.e. a mediator possesses the following features: a) he/she is an official in court of the
first instance, since mediation being a stage of legal investigation is only peculiar of court of the first instance; b) he/she is
to have qualifications relevant to adjust a dispute.

Officials in commercial court are generally judges of commercial court, officers of the court and deputy judges. Each of
them has special requirements from the legislation: education level, age, experience, etc. Judges in commercial courts try
a lot of commercial and other economic cases. Thus, their job cannot be called easy. When mediators are appointed out
of the judges of commercial court, then the major goal of mediation — relieving judges of their duties — loses its sense.
Besides, the major goal of court and the judge as officials of Themis is adjustment of essential disputes. So it means that
appointing a mediator out of judges of commercial court cannot be viewed as a natural way out to find appropriate people
for mediation.

Qualifications relevant to adjust a dispute is the necessary educational and experience level in certain branch which
helps to form an objective view on a dispute. As far as commercial, business and other economic cases lie within the ju-
risdiction of commercial court, a mediator should have a good command of commercial law, commercial procedures and
civil law. The above mentioned requirements are universal to any official in commercial court. As far as a mediator does
not settle a dispute but only helps to adjust it peacefully, it is necessary for him/her to gain special experience in the field
of adjustment of disputes, i.e. a mediator should be good at paraphrasing, summing up, listening, dealing with people’s
feelings and emotions, be unbiased and use alternatives, etc.

Taking all these criteria into consideration we can conclude the following: mediators are an independent category of of-
ficials in commercial court with all the necessary qualifications and experience. Therefore it is necessary to lay down legal
status of mediators as officials in commercial court and establish a special institution of court mediators, probably on anal-
ogy with officers of commercial court.

Civil Procedures Codex of Belarus defines mediator’s authorities in Art. 154. Thus a mediator has the right to:

1. Examine the documents presented by the parties;

2. Get all the necessary advice, regarding adjustment of disputes, from experts;

3. Look through the material of the case, share his/her opinion on the propriety of the dispute and requirements;

4. Give his/her recommendations about a quicker adjustment of all the controversial issues and securing business

relations between the parties.

A mediator helps to adjust a dispute or some controversial issues the best way possible. Yet a mediator has no right
to conduct any legal proceedings. Such an inability to conduct legal proceedings is categorically laid down in Belarusan
legislation (part 2, Art. 154 CPC). It stems out of specific goals of mediation. Mediation should help achieve an agreement
over the whole case or in certain aspects of it.

5 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic
of Belarus, 2004. — 300p.
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Hedgﬂm MpamMaga3sHckae npasa i Npauac. [acnagapyae npasa i Npausc

lacnapgapya-npauacyansHae 3akaHagayctea Pacny6niki benapycb BbidHa4ae nayHamouTBbl nacsipagHika ¥ apt. 154
"clK. Tak, nacsapagHik mae npasa:

1. BbIBy4aLlb AKYM3HTbI, LUTO NpagacrayneHbis 6akami;

2. aTpbiMIiiBaLb HeabXoAHbIS KaHCynbTaubli Y cnaubisficTay y 3bBs3Ky 3 yparynsiBaHbHeM Crpayki npa3s nacsapagHil-
TBa;

3. 3Haémiuua 3 maTapbisnamMi cnpasbl, Bblka3Baub 6akam cBaé MepKaBaHbHEe HakOHT MpaBamepHachbli cynspaya-
HbHSY | naTpabaBaHbHAY, SKig Obini 3agyneHbls iMi;

4. AaBalb paKaMaHAaLbli HAKOHT HaXyTyanLara yparynsaBaHbHS YCiX CNP3YHbIX NblTaHbHSY | 3axaBaHbHi 6i3HaCO-

BbIX CyBA35Y namix 6akami.

MacspagHik cnpbisie BbIpall3HbHIO CP3YKI LI HEKATOPbIX CNP3YHbIX MOMaHTay Y Havnenwsl cnocab ana aboasyx 6akoy.
AfHavacoBa nacapagHik HA Mae npaBa Ha axblUbLAyneHbHe sKix-Hebya3b npauacyanbHbix A3esHbHAY. HemardybiMacbLb
axXblUbLAYNEHbHS NpauacyanbHbIX A3esHbHAY NacsapafHikam iMnapaTblyHa ycTaHayniBae 3akaHagayctea Pacnybniki be-
napyco (4. 2 apt. 154 I'clK). aTa BbIknikaHa cnaupidivyHBIMI M3TaMi NacApagHiuTBa. AHO Mae crpbisub 6akam y gacsr-
HeHbHi NaragHeHbHs1 Na YCén cnpaBe anbbo na HekaTopbIX NaNaXaHbHAX CNP3YKi, LUTO Y3bHikna.

BbIHiK yparynsiBaHbHA CMpP34Ki Npa3 nacAp3gHiuTBa

Baki na BbIHikax yparynsBaHbHA CMP3YKi LWINsSXam nacsapagHiuTBa MOryub Npbiicbli anbb0 He MpbIAckU Aa nayHara
naragHeHbHs.

Kani yparynseaHbHe Cnpayki racnagapybiM CyAoM y Napafky nacspaaHiLTBa NpbIBANO Aa AacsArHeHbHS AaMoyreHackLi na-
Mixk 6akaMi HaKOHT BbIpaLL3HBHS raTav cnpayki 6e3 cygosara pasbbipanbHiuTea, 6aki MoryLb 3akntoyblLb NaragHeHbHe npa:

1. afMoBYy nasblyHika ag no3bIBy Lankam Ui af aro YacTki;

2. npbl3HaHbHE agKkasbHikaM Mo3blBY Liankam L Aro YacTki;

3. 3aKkniYaHbHE Namipk 6akami HoBal 4amMoBbI | aaknikaHbHS Na3blyHIKOM NasbiyHOW 3asiBbl;
4. 3aKkNioYaHbHE Namipk 6akami MipaBora narageHbHs.

Baki y cBaiM naragHeHbHi ab yparynsBaHbHi CNp3Yki Npa3 nacapagHiuTBa MOryLb yparynsBalub HS TOMbKi cnpasy Lar-
KaM, ane i efHbls NaacobHbIA NanaXaHbHi.

[acarHyTbis BbIHiKi dhikcytouua 6akami y naragHeHbHi ab yparynaBaHbHi CipaYki npas nacapagHiuTea. [NaragHeHbHe 3a-
MauoyBaeuua nognicami 6akoy. Ane naragHeHbHe nivbiuLa 3aknioyaHbIM, a CnpaYka yparynssaHan npas nacapagHiuTea
TONbKi Nacbns Taro, SK 3akroyaHae naragHeHbHe HAKOHT CMP3YKi Liankam Li HelKiX erHbIX Nasbiublgy 6yase 3aubBepaxa-
HbIM NacTaHOBalo racnagap4ara cyga.

HeabxogHacbLb 3aLbBepMxaHbHS racnagapybiM CyAoM AacsrHyTelX naragHeHbHAY TrymadbluLa ThiM, LITO CnpaBa Yo
6bina y3byaxaHa. MNMackns Taro, sk y3bymkaeuua cnpasa, Ha racnagapybl Cya ycknagaeuua abasssak na pasrnsgse crnpa-
Bbl A CyTHAaCbLi i BEIHACEHbHI pallaHbHs Na cnpase (apT. 4 TclK). AdopMreHbl HanexHbIM YblIHaM BbIHIK yparynsaBaHbHA
Cnpauyki Npas nacapagHiuTBa Aassanae racnajapyamy cygy npasinbHa i cBoevacosa pasrneaseub cnpasy. Kani cnpayka
namix 6akami Gbina yparynseaHan Wnsxam nacapagHiLTBa npas 3akioydHbHE NaragHeHbHS na YCEn cnpase, racnagapybl
Cy4 3aubBsipoKae 3aknodaHae namik 6akami naragHeHbHe. 3aubBepokaHae naragHeHbHe 3bsynselua nagcrtaBan ang
cnblHEHbHS BbITBOpYAachkLi na cnpase — apt. 149 'clK. Kani 6aki gacarHyni naragHeHbHS na CnpaYHbIX NasbllblaX Crpay-
Ki, Takoe naragHeHbHe Takcama 3aubBspaXxaella racnagapysiM cyaoM. AkanivyHacbkLi cnpaBbl, SKis NpbI3HaHbISA 6akami
Y BbIHiKYy JacArHeHbHS Namix iMi naragHeHbHS, npbiMatoLLa racnagapybiM CyaoM Yy aKacbLi dakTay, akis He naTpabytoub
Janenwara AakasBaHbHA. TakiM YbiHaM, Gaki Bbl3Banswouua aj Usxapy AakasBaHbHS akanivyHacbUsy, na sikix siHbl ga-
MoBinics. Takas cbiTyalpblsl TaKCaMa Crpbisie HanxyT4YaLlamMy BblpalldHBbHIO CNP3YKi, LUTO Y3bHiKNa namix 6akami.

Kani yparynasaHbHe crpauki wWnsxam nacapsfHiuTea He NpbIBANO Aa AacArHeHbHA naragHeHbHs, racnagapudbl cyg
BbIHOCiLb NacTaHoBY ab CnbIHEHbHI YParynsiBaHbHs CNP3YKi LWNSAXaM nacsapafHiuTea. Y nactaHoBe Bbi3HayaHella yac i
Melicua NpaBaA3eHbHS NafgpbiXToyyara cygoBara nacefkaHbHs. MNactaHoBa racnagapyara cyaa ab cnblHeHbHI yparyns-
BaHbHSA CNP3YyKi Mpa3 nacsapafHiLTBa HakipoyBaeLUa acobam, skis 6apyub ya3en y cnpase.

BbiTBOpYackLUb Na cnpaee, y AKOW Lankam Ui Y sie Yyacubl He JacsarHyTae yparynsBaHbHe Lnsaxam nacapagHiuTea, npa-
uareaella ganen y agnaBegHachLi 3 3akaHagaycrteam Pacny6niki Benapyce.

MapcymaBaHbHe

YparynsiBaHbHe Crpayki Npa3 nacspagHiuTea (Ui MagbisubIi0) — HOBasi CTaAblst pasrnsay cnpasbl racnagapybiM CcyaoM
nepLuan iHcTaHubli.

Yny4ysHbHe nacapagHiuTea Y MNacnagapya-npauacyanbHel kogake Pacnybniki benapychk HeabxogHa pasrnsgaub sik cTa-
HOYYYIO 3bsIBY, MPasb Ky 3aKkaHadayua iMKHelLla pasrpysiub racnagapudbls cyabl WAsxam AacsarHEeHbHS naragHeHbHAY
namix 6akami na ycén crnpase anbbo Na HeEKaTOpbIX A€ NanaxaHbHsX. AKpamsi Taro, 3aMaLaBaHbHE Ha 3akaHagay4dbiM
Y3pOYyHi MardbiMacbLi “mMipHara” yparynsBaHbHsi kaHdnikTy 6yase cnpbisiub NafBbILLSHBHIO NpayHan KynsTypbl i npayHan
cbBsifoMachLi cyb’ekTay racnagapyan A3enHachbLi.

IHCTBITYUBISI cyQoBara nacapagHiuTBa 3bsynseLua HoBal AN Halara 3akaHagaycTBa, Tamy HaTyparnbHa, LWTO Y Ha-
LWbIM 3aKaHagaycTBe &cblb Hegaxonbl, sikia natpabyoub yparynssaHbHs. [Na-neplwae, HeabxogHa 3akaHagayya Bbl3Ha-
Yblupb Napagak Boibapy nacsipagHikay 6akami. Ma-apyroe, 3akaHagaycTBa Mae Takcama Bbi3HayblLLa YrnacHa 3 nacsapagHi-
KaMmi, a MeHaBiTa 3b iX NpayHbIM cTaTycam, kBanigikaLbIsiii, CnaubisnbHan nagpbIxToykan. lasansHeiM BelpbiHTaM Obino
6 npbiHAUBLUE 3akoHy “A6 cynoBbIM nacApagHiuTee”, A3e 6 BbI3Havaycsa napagak Bbibapy nacsipagHika, npayHbl cTaTyc
nacspagHikay, ix caubisinbHas abapoHa, NpbIHLbIMbI, aCHOYHbIS 3aAaybl | YHKLbIi NacaApaaHiLTBa i r.a.
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Civil Law and Process. Commercial Law H‘MX’HIK ®

The result of mediation

The parties may or may not achieve an agreement following mediation.
When mediation in commercial court led to a mutual agreement to adjust the dispute without court examination the par-
ties can conclude a treaty on the following:

1. The plaintiff refuses to file a suit or some issues out of it;

2. The defendant admits the suit or some issues out of it;

3. The parties conclude a new treaty and the plaintiff calls back his suit;
4. The parties conclude an amicable agreement.

The parties can adjust not only the complete case but also its single issues in their agreement of lawsuit.

The results are then recorded in the agreement of lawsuit. Then the parties sign the agreement to secure it. But the
agreement can be concluded and the dispute adjusted only after the ratification of the agreement on adjustment of the
entire dispute or some single issues in commercial court.

This necessity to confirm the agreement in commercial court is explained by the initiation of proceedings. After a trial is
started commercial court is charged to try the case and pronounce its judgement on the case (Art. 4 CPC). The results of
adjustment of a dispute by means of mediation arranged properly allow the court to try the case correctly and in time. When
a dispute is adjusted by means of mediation and an agreement on the whole case is concluded, commercial court ratifies
the agreement. The ratified agreement is the basis for closing down legal proceedings, as is stated in Art. 149 of CPC. If
the parties come to an agreement over controversial issues of their dispute, such an agreement is ratified by the court as
well. The facts of the case accepted by the parties as the result of the agreement are accepted by commercial court as
facts which do not require further arguments. Thus the parties are relieved of the duty to prove the facts they have agreed
on. Such a situation fosters the adjustment of a dispute.

If adjustment of a dispute by means of mediation does not end in an agreement, commercial court pronounces its reso-
lution to withhold the adjustment by means of mediation. The exact time and venue of preparatory sitting of the court are
stated in the resolution. The commercial court’s resolution to withhoid the adjustment of the dispute by means of mediation
is sent to the parties in the trial.

Legal procedure of trying a case, where an agreement over the whole case or some issues from it is not achieved, is
continued according to Belarusan legislation.

Conclusion

Adjustment of disputes by means of mediation is a new stage of legal proceedings in commercial court of the first in-
stance.

The introduction of mediation into Commerciai Procedure Codex should be viewed as a positive phenomenon, which
helps a legislator to relieve commercial courts of a number of cases through agreements over the whole case or some of
its issues. Besides, a possibility to adjust a dispute “peacefully”, if laid down, will raise law culture and law awareness of
businessmen.

The institution of court mediation is new to our legislation, so it's only natural that there are some drawbacks in our leg-
islation which need to be eliminated. Firstly, the procedure of choosing a mediator by the parties should be settled legally.
Secondly, the legislation should be correct and clear about mediators as such, namely about their legal status, qualifica-
tions, special training. It would be ideal to pass a law “On court mediation” dealing with the procedure of choosing a media-
tor, their legal status, social protection; principles and major targets of mediation, etc.
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