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MpayHasa axoBa CyMeXXHbIX NPaBoy: T30Pbisl, NPaKTbiKa, M3PCN3KTbIBbI

H BOJNbrA NAP®EHYbLIK

Bonbra MapdeHubik — HaByyaeuua Ha IV kypce agassneHbHa MixHapogHara npasa dakyrb-
T3Ty MiXHapoaHbIx ctacyHkay BY abl agassneHbHi dinssodii Benapyckara kaneritomy. Cdapa
IOpbIAbIYHBIX 3aLikayneHacbLsy: MixXHapoaHae KpbliMiHanbHae npaea, aytTapckae npasa.

BbikaHaHbHI, haHarpambl i nepagadbl apraHisaublil BAWYaHbHSA ECbLb ab’ekTami CyMexHbIX (MpbInernbix) NpaBoy, LWTo
3a3HadvaHa ¥ apt. 1 3akoHy Pacnybniki Benapych “Ab ayTapckim npaBe i CyMexHbIX NpaBox”. Y aapo3bHEHbHI af ayTapc-
Kara npaea, CyMeXHbIsl NpaBbl HA MaloLb AaBOoMi Npausrnan rictopbli, 60 HA 6onbL YbiM CTaroAsbA3e Hasaj He icHaBana
Haaryn Hiskix MaTagay martapbisnbHan dikcaubli My3blYHbIX Ui iHWbBIX TBOpay. fe navatkam MOXHa Nivbilub NPbIHALbLE
y 1961 roase Peimckalh kaHBaHUbIi ab axoBe BbikaHayuay, BbiTBOpUay haHarpamay i BslYarnbHbIX apraHisaublii, skas
ynepLubIHIO Npbi3Hana Ha MiXkHapo4HbIM Y3POYHi NpaBbl cyb’ekTay CymexHbix npasoy. Ane, Bidalb, ratas KaHBIHUbIS He
3marmna HanoyHiuy abapaHiub rykasanicHbls kKamnaHii af HecaHKublgHaBaHara KanisBaHbHSA iX npagyKubli, nakonbki y 60-
X rafiox Hasipaeuua naBeniysHbHe MaluTabay ayablénipautsa. 3 ratai npbldbiHbl 29 kacTpblyHika 1971 rogy ¥ »KaHaBe
6bina nagnicaHa KaHBaHUbIst ab axoBe iHTapacay BblTBopLay chaHarpamay aj HecaHKublsiHaBaHara kanisBaHbHs ix da-
Harpamay. flHa Mae Bsanikae 3Ha4yaHbHe Y Gapaubbe 3b nipauTBam y pakopAbiHraBam 6i3Hace, Npa LWTO CbBeaYbllb TOW
dhakT, WTO Aa se Aanyybinica 72 A3spxasbl, Y TbIM NiKy NpakTbl4Ha yce npambICrioBa pasbBiThls KpaiHbl, @ TakcaMa KpaiHbl
BanTbli, Paces, YkpaiHa. XXaHayckasn kaHB3HLbIS YNepLUbIHIO naTtpabye ag aAsspaBay-yasenbHil 3abecbnsiuaHbHSA axoBbl
yCix (haHarpamay, y TbiM JliKy TbIX, sKisi Obini 3anicaHbl Na-3a ix Mexami, a TakcaMa abaBsizaBae A3spKaBbl Nepallkamxalb
YBO3Y Ha iX TOpbITOPbIIO KaHTpadaKkTHaM NpagykKubli 3amexHara naxogXaHbHs 3 M3aTan sie pacnayctogy. Haragaem, Pbimc-
Kas KaHB3HLbIA NpaayrnemxBae HaublsiHaNbHbl P3XXbIM ax0Bbl:

(a) BblKaHayLay, SKis €cbLib sie rpamMmagsaHami, y AavblHeHbHI Aa BblKaHaHbHAY, nepagadbl ¥ 3T3p Ui nepLuara 3anicy,
YCE€ Ha sie TopbITopbli;

(6) BbITBOpLAy daHarpamay, sikist écblpb sie rpamaasHaMi Ui opbiablYHbIMI acobami, y favblHEHbHI fa dhaHarpamay,
ynepLUbIHIO 3anicaHbIX Li yNepLubiHio anybrikaBaHbIX Ha Sie T3pbITOPbIi.

BesymoyHa, npblHaubLe XKaHayckan KaHB3HUbI | HACTYMHae AanyysHbHe Aa fe A3spXay Bsa3se Aa NasblTblyHbIX 3bMe-
Hay Ha ix HaublsHanbHbIX pPbIHKaX rykasanicy, 3absicbne4Batoybl axoBy HS TOMbKi TBOPAM HaublHarnbHbIX cy0’'ekTay, ane i
3aMexXHbIM iMnapTaBaHbIiM Takcama. KaHBaHUbIS yeTynina y cirny 17 kpacasika 2003 rogy. [la ratara momaHTy Benapych,
3rofiHa HaublsiHarbHaMy 3aKkaHafaycTBy, axoyBara TornbKi haHarpamsl,

(a) yble BbITBOPLbI €CblLb rpaMagssHami Pacnybniki benapych Ui lpblablYHBIMI acobami, Skig maloub 3aycéaHae
MecLa3HaxodkaHbHe Ha TapbiTopbli Pacny6bniki Benapycs;

(6) Yble BbITBOPLbI HA €CbLib rpamaa3sHami Pacny6niki Benapych Ui topblabldHbIMi acobami, akis Mmaroub adilbinHae
MecLa3HaxodkaHbHe Ha TapbITopbli Pacnybniki Benapyce, ane skia ynepLubiHio anybnikaBaHbis Ha TapbITopbli Pacny6niki
Benapycs Ui anybnikaBaHbia Ha TapbITopbli Pacnybniki benapyck Ha npauary 30 A3éH 3 AHA iX neplan nybnikaubli y sKown-
Hebya3b iHWwam a3spxase (n. 2 apt. 30 3akoHy).

Benapychb, 3rogHa 3 npblHATEIMI abaBa3kami, NaBiHHA axoyBalb iHTapackl BbITBOPLAY daHarpamay 3b iHLbIX KpaiHay
ap Bblpaby konisy daHarpamay 653 3rofbl Ha TOe BbITBOpUAY i af YBO3y Takix KoMii 3 MaTaw pacnayctogy Y AavblHEHbHI
Aa Tbix cbaHarpamay, sikis 6bini BbiNywYaHbl Nackns Aatel AanyysHeHs, T.6. nacknsa 17 kpacasika 2003 rogy. Aw4a ag-
HbIM 3Ha4HbIM, @ MarybiMa i caMbliM BaXKHbIM MiXKHapOAHbLIM akTaM Yy rariHe cyMeXxHbIx npaBoy écblb [JamoBa CAlY na
BblKaHaHbHAX | paHarpamax, NpbiHATas Ha AbinnaMartbivHan kaHdapaHUbli CycbBeTHaW apraHisaubli iHTaneKkTyanbHawm
yrnacHacbLji Na HeKaTopbIX MbITaHbHAX ayTapckara npaea Y XKaHaBe 20 cbHexxHA 1996 rogy. 'aTas gamoBa ynepLubiHIO Ha
MiXXHapOAHbLIM Y3pOYHi 3amMaLaBana 3a BeikaHayuaMi HeMaéMacHbIs NpaBbl, WTO HA 6blNO Bbi3Ha4aHa HaBaT y PbiMckai
KaHB3HLbIi. Ha AyMKy HekaTopbix agmbicrioyuay, sHa NpaTaHAye Ha cTaTyc ranoyHara MikHapofHara naragHeHbHs Y rani-
He CyMeXHbIX NpaBoy, Yblé Mecua AaraTynb 3anmana PbiMckas kaHBaHUbIA. [lamoBa Y3ana ciny Ha TapbiTopbli Benapyci
20 TpayHsa 2002 roay.

Ha HaublisiHanbHbIM Y3poyHi axoBa chaHarpamay 3absicbneyBaeuua MpamaassHckim kogakcam Pacnybniki Benapychk, a
Takcama 3akoHam “Ab ayTapckim npase i cymexHbix npaBox” y pagakupli 1998 rogy (aanen 3akoH). AnowwHi ag3Havae y
apT. 4 , WwTo BbITBOpUAM daHarpambl fivbiLLa disblyHas Ui lopblabluHas acoba, sikast ¥3ana Ha csbe iHILbISTbIBY | agkas-
HacbLb 3a NepLUbl ryKaBbl 3arnic gkora-Hebya3b BblkaHaHbHS L iHLbIX FyKay; Npbl aAcyTHackL Aokasay iHwara BbITBopLam
haHarpambl Npbi3Haeyua acoba, Yblé iMsi Li HaiMeHbHe ObINo NasHavyaHa Ha ratai doaHarpame. BoiTBopUaMi haHarpamay
€cbLb 300mnbLIackLji rykasanicHbls kamnaHii, SkiM BblkaHayLbl NepagatoLb BbIKMOYHbIA NPaBbl Ha BblIkapbliCTaHbHE dhaHar-
pambl. HarbonbLw ByiiHbIa kamnaHii, kaTopbiM Hanexbiub kansg 90% cycbBeTHan my3biki, — rata EMI, PolyGram, Sony
Music Intertainment, Warner Music, BMG, MCA Music, a6’agHaHbis § MixkHapogHyto daaspaubito BbiITBopLay daHarpa-
may (IFPI). Ana 6bina cTBopaHa y 60-x ragox 3 MaTaln axoBbl iHTapacay MixkHapoaHan My3blvHal iHaycTpeli. Ma-3a mexami
ynnbIBY “Bsinikan nAuépki” 3actaeuua Tonbki IHAbIA, A3€ iCHYOLb MOLHbLIA HaLbIsHaNbHbIS My3blYHbIS KaMnaHii, a Takcma
KpaiHbl AdpbIki, A3€ BbITBOPLbI (haHarpamay Hs MatoLb MardbiMachLi aTpbiMiiBaLb NpbibbiTak 3 NpblYbIHBI 3KaHaMiYHaW
HecTabinbHachbLj Y pari€He.

daHarpama Bbl3Ha4yaHa 3akoHaMm sk NoObl BbIKITOYHA ryKaBbl 3amnic BblKaHaHbHSAY Ui iHWBIX rykay abo agntocTpa-
BaHbHSAY rykay. ®aHarpamaii Ha €cblUb 3amic rykay, yknwoyaHbl y ayabléBidyanbHbl TBop (apT. 4 3akoHy). MNaHaTak
aancTpaBaHbHSA rykay y Aaf3eHblM a3Ha4vyaHbHI yaynse cabon mardybiMacbUb 3 ganamoran niyéaBbix TOXHaNErisny
reHapaBalb ryKi, HaBaT Kani Takia ryki Ha mesni Mmecua Hacampayd, WTO MarybiMa TOSMbKi 3 AanaMoran N3yHbIX My3bly-
HbIX 3NIEKTPOHHBbIX iIHCTPYM3HTAY.
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The performances, phonograms and the broadcasts are the object of related rights as stated in Article 1 of the Law “On
copyright and related rights”. In contrast to copyright legislation related rights do not enjoy lengthy history, for as far as a
century ago there existed no methods of material fixation of musical or other performances. The legal practice was initiated
by the Rome Convention of 1961 on the protection of the performers’, phonogram producers’ and broadcasters’ rights. It
was the first international record to recognize the rights of the subjects of related rights. But the Convention failed to fully
protect the rights of sound-recording studios from unsanctioned copying of their products, for the 1960s saw a rise in audio
piracy. To combat the tendency the Convention for the Protection of Performers, Producers of Phonograms and Broad-
casting Organizations was adopted in Geneva on October, 29 1971. It is a document of major importance in the sphere of
piracy-fighting, for 72 states acceded to it, including most developed countries, the Baltic states, Russia and Ukraine. For
the first time in the history, the Geneva Convention exacts from the member-states securing of all the phonograms, includ-
ing those recorded outside the country. It also binds the states to restrain the imports of the foreign infringing merchandise
for distribution. The Rome Convention creates a national protection procedure for:

(a) the performers in their home countries with respect to performing, broadcasting and first-time recording;

(b) home phonogram producers — juridical persons with respect to the phonograms, recorded or published for the
first time in its territory. There is no doubt that the adoption of the Geneva Convention and further accession to it of more
states bring about some positive changes to the national markets of sound-recording, granting protection not only to the
production of the home subjects, but also to that imported. The convention came into force on April, 17 2003. Up to that
date Belarus, according to the national legislation, protected only those phonograms,

1) whose authors are the citizens of the Republic of Belarus or the juridical persons, permanently residing in the
Republic of Belarus;

2) whose authors are neither Belarusian citizens nor the juridical persons, permanently residing in the Republic of
Belarus, but their phonograms are published for the first time in the Republic or are published in the territory of the Republic
of Belarus within 30 days after its realise in some cother state (p. 2 art. 30 of the Law). Belarus, in compliance with the ob-
ligations assumed, is to protect the foreign phonogram producers from making phonogram copies without producer’s con-
sent and from importing the copies of the phonograms released after April, 17 2003 in order to distribute them. One more
significant, if not the most important international act in the realm of related rights is the WIPO Copyright Treaty, adopted
by the Diplomatic Conference on copyright of the World Intellectual Property Organisation in Geneva on January, 20 1996.
This agreement was the first international document to secure for the performers the non-property rights, which was not
defined even in the Rome Convention. Some experts consider it to occupy the pivotal status in the sphere of international
related rights, formerly held by the Rome Convention. In the territory of the Republic of Belarus the Treaty came into force
on May, 20 2002.

In Belarus the phonogram protection is secured by the Civil Code and the Law “On Copyright and Related rights” in its
1998 version (further in the text — the Law). According to Article 4 of the latter, the producer of the phonogram is the physi-
cal or juridical person that takes the initiative and responsibility for the first sound recording of some performance or other
sounds; if there are no proofs of the contrary, the performer of the phonogram is the person, whose name is on the phono-
gram. The phonogram producers are in most cases sound-recording studios, to whom the performers cede the exclusive
right to employ the phonogram. The biggest companies, possessing about 90% of world music, are EMI, PolyGram, Sony
Music Entertainment, Warner Music, BMG, MCA Music, constituting the International Federation of Phonogram Industry
(IFPI). It was founded in 1960s in order to lobby the interests of the world music industry.

Out of “the Great Five’s” reach remain only India, where the national music companies are traditionally strong, and the
African countries, where the phonogram manufacturers are devoid of chance to receive profit because of the region’s
economic instability.

A phonogram is defined in the Law as any purely sound record of performances, other sounds or their illustrations. The
record of any sounds in an audiovisual work is not a phonogram (art. 4 of the Law). The concept of sound illustration is, in
the sense given, the possibility of generating sounds with the help of digital technologies, while the sounds were fake. This
can be made possible with the help of certain musical electronic instruments.

The employment of phonograms is profitable only if they are fabricated and distributed by approbation of the rightholder.
In other cases such phonograms are considered to be infringing and bring profit only to the law-breaker. According to p. 2
art. 39 of the Law, the units of goods, recordings, phonograms, on-air and cable television programs, whose manufactur-
ing, proliferation or other deployment entails the breaking of copyright and the related rights are infringing articles. They
are commonly known as pirate copies, and piracy is consequently the unlawful employment of the objects, protected by
copyright or related rights, generally the replication (manufacturing) and distribution (selling). Today, according to rough es-
timate, 80 % of the Belarusian market of audio and video production constitute pirated copies. The situation is promoted by
the existence of common border with Russia — the country, which is, according to the International Federation of Gramo-
phone Production Manufacturers, the world leader in pirated cassettes and discs manufacturing. Aimost complete lack of
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BbikapbicTaHbHe haHarpamay npbIHOCILb NpbIObITaK TOMbKi Y ThiM BbINaAKY, Kani siHbl 6bini BoipabneHs! i pacnayctoaxa-
Hbl Ca 3roAbl i 3b Beama npasaynaganbHika. Y iHWbIM BbiNagky, Takia daHarpambl fivauua kKaHTpadakTHbIMI | NpbIHOCALb
npbiObITaK TOMbKi camiM MapyLwarnbHikam 3akoHy. 3rogHa 4. 2 apT. 39 3akoHy acobHiki TBOpy, 3anicaHara BblkaHaHbHS,
(baHarpamsbl, nepagadybl apraHisalbli aTapHara i kabenbHara BsLYaHbHs, Bbipab, pacnayctog Ui iHwae BblikapbiCTaHbHE Ka-
TOpbIX LArHe 3a cabon napyLuaHbHe ayTapckara npasa i CyMeXHbIX NpaBoy, ECbLib KaHTpadakTHbIMI. Y nobbiue ix HApaaka
HasblBaloUpb NipaukiMi, a nipauTeam — agnaBeAHa He3akOHHaAe BblKapbliCTaHbHe ab’ekTay, sikis axoyBarouua ayTapckim i
CyMexHbIM NnpaBaM, NepaBaxHa TbipaxkaBaHbHe (Bblpab) i pacnayctog (npogax). Ha céHbHs, naBoans npbibnisHbix naa-
nikay, 6enapycki pelHak ayablé- i Bigoanpaaykupli Ha 80% cknagaeuua 3 kaHTpadakTHanm npagykubli. ICHaBaHbHIO Takomn
CbITyaupli cnpbisie HasiyHacbLUb arynbHam Mskbl 3 Pacean — kpaiHan, sikas na 3bBecTkax MixxHapogHan cagapalbli Bbl-
TBOpLay rpamadoHHal npagykubli, 3aiMae nepluae mecua na Bbipaby nipakix kacaT i Abickay. [pakTbluHa noyHas aacyT-
HacbLb 3auikayneHacbLi A3spxasbl Y pacrnpauoyLbl 33aKTbIYHbIX M3Tafay axoBbl HaLblAHanNbHara pbiHKy ag kaHTpadak-
THal NpaayKubli, aACyTHaCbLb A3EWCHbIX MaxaHiamay 6apaup0bbl 3 napylianbHikami 3akoHy pobilb aiybiHHBLIX BbITBOpLAY
baHarpamay, BelkaHayLay i ayTapay 6e3abapoHHbiMi nepag nipatami. ManaadakTblyHan 6apaubby pobiub Tow dakT, wro
na abapoHy napyLuaHbIX NpaBoy y cyd MOXa 3bBSIpHYyLLA TONMbKi cam npaBaynagarnbHik, a Takcama npagcTtayHik Ui iHwas
acoba, skasa aTpbiMana na AaMoBe BbIKITHOYHbIA MaémacHbIst npasbl (apT. 40 3akoHy). Y anoLwwHiM BbiNagky pa3moBa iase
npa apraHisaLpbli Na KaneKTblyHbIM KipaBaHbHi MaémacHbIMi NpaBaMi. Y Hallaln KpaiHe Takol apraHisbiupbiav écblpb Pacny6-
nikaHckae YHiTapHae npaanpbleMcTBa iHTanekTyansHawm ynacHacbui (PYTIY).

3apas BbI3Ha4bIM, SKiS NpaBbl Hanexaub BbITBOpLaM daHarpamay. Tak, 3rogHa apT. 32 3akoHy BbIKMHOYHae npasa Ha
BblKapbICTaHbHE (baHarpaMbl a3Havae npasa 3bA3sNChbHSALb abo Aa3Bansiupb 3bA3SNCbHSALb HACTYMHbIA A3€AHbHI:

. panpagykaBaLp (HaynpocT abo yckocHa) dhaHarpamy;

. nepapabnsub abo iHWbIM YbiHaM MepanpauoyBalb daHarpamy;

. pacnayctomkBaub apbiriHan uji acobHiki haHarpaMbl Npas npodax Ui iHLWY Nepaga4yy npaBa Maémachbly;

. iMnapTaBaLp acobHiki haHarpambl y MaTax pacnayctogy, y TbiM Fliky acobHiki, sikin 3pobneHbl 3 4a3Bony BbITBOP-
Lbl raTan chaHarpambi;

. 30aBaub Y NpakaT apbiriHan Ui acobHiki dhaHarpambl;

. AaBoasiub Aa Bejama haHarpamy na npaBagox abo cpopkami 6s3gpoTtaBai cyBs3i Takim YblHaM, kab npag-

cTayHiki ny6niki Marni axblubLUaynaLb Aa ix 4ocTyn 3b nobora mecua i y nobe! 4ac naBoans ix yrnacHara Bblbapy.

Bocb xa, Tonbki cam BblTBOpLUA (paHarpamay Bbipallae, y SKOW KoMbKacbli panpagykaBalb CBato NpagyKubllo i SKiM
YblHaMm sie BblkapbiCcToyBaLUb. AgHak n. 3 apT. 32 3bmsiluyae YMOBbI, Npb! AKX NpaBa Ha pacnayctof 6onbLL He HanexXbilb
npasaynaganeHiky (T.3B. Bbl4aprnaHbHe npasa). Tak, kani acobHiki npaBamepHa anybnikaBaHan aHarpambl yBea3eHb! 3
0a3Bony BblkaHayLbl i BbITBOPLbI haHarpambl ¥ rpamaassHeki abapoT npasb iX npogax Ui iHLWY nepagady npaea ynac-
HacbLji, To Aa3Bansieuua ix Janenibl pacnayctof Ha TapbITopeli Benapyci 6e3 Aa3sony BbikaHayubl | BbITBOPLbI (haHarpa-
Mbl i 693 BbiNnaThl iM y3Harapoabl. [Npbl raTbiM NpaBa Ha nNpaxaTt HanexXbllUb BblkaHayLy i BbITBOPLY dhaHarpambl He3anex-
Ha aj npbliHanNexHacbLi NpaBa ynacHacbLi Ha apbiriHan abo acobHiki TBopy. Tamy, kani BeiITBOpUA dhaHarpambl nagnicay
naragHeHbHe 3 apraHisaubisii, Skasi 3aiMaeLiLa paanisalbian ayablé- i Bigsanpaaykupli, npagay acobHiki anybnikaBaHai
haHarpambl, TO Takas apraHisaubla Y0 cama Mae npasa nagnicBaub naragHeHbHi ab nactayubl Npagykubli ryptam i
naacobHa iHWbIM NpagnpbiManbHikaMm. Ane Tpaba namsaTaup, WTO pa3moBa ia3e ab nepaxogse npaBa ynacHacbli Ha
MaTapbIsnbHbI HOCLOIT, @ He Ha cami TBOpbI Sk ab’eKThi iHTaNeKTyaneHal ynacHacblj, Tamy yce cy6’ekTbl ratara naTtaHubl-
AnbHara nNaHuyry npagayuoy — nakynHikoy mMaroLb fipaBa ToMbKi Ha nepanpoaax i Hi Y sikiM pase Ha ThipaxaBaHbHE.

3apas cnblHIMCA Ha Takim npaBe BbITBOPLLI haHarpambl, K panpagykaBaHbHe. PanpagykaBaHbHe — rata Bbipab aa-
Haro Ui 6onel acobHikay TBopy Ui ab’ekTa cymexHbIX npaBoy y noboi MaTapbisinbHam dopMe, y TbiM fiKy 3aycéaHae
Ui YacoBae 3axaBaHbHe Y niybaBan cpopme Y anekTpOHHbIM cpoAky. 3rogHa ca 3ragaHbiM naragHeHbHeM, NPbIHATbIM
Ha [binnamartbiuyHam KaH(3P3HLUbIi, pa3bMsLUIM3HbHE (haHarpambl ¥ nivbaBan hopme y SneKTPOHHBIM CpOaKy Takcama
niybluLa panpagykaBaHbHeM. M3Ta 3HaubILb, WTO Kani acoba, sikas Banogae acobHikam daHarpambl, pasbMsiluyae se y
BbIrMaa3e kambiHaubli HyNéy i aasiHak, Hanpblknag, Y IHTOpHST, To raTa Takcama &cblb panpagykaBaHbHEM. A nakonbki
BbIKITIOYHAe NpaBa Ha panpagykaBaHbHE HaneXbiUb BbITBOPLY daHarpamel, TO i pa3bMSLLY3HbHE MY3blYHbIX dhannsay y
IHT3pHST NaBiHHa ObiUb 3pobneHa 3 Aassony npaBaynaganbHika. IHakw, Takas acoba écblub napylanbHikam ayTapckix
i CyMexHbIX NpaBoy i Mae HecbLi NakapaHbHe Y afgnaBegHacbli 3 3akaHagaycTBam. 3b iHwara 6oky, pasbMsLIYSHbHE
aHarpamay y IHTIpHaIT pobilua 3 MaTan AaBAA3eHbHS iX Aa ycearynbHara Begama, WTo MardybiMa 6e3 gassony, ane 3
abaBsa3koBal BbiNfaTan y3HarapoAbl NpaBaynaganbHiky . ToapMiH gaBaa3eHbHs Aa ycearynbHara Begama TyT (5K i ¥ camim
3aKOHe) yXxbiBaeuua y caHbce crnocaby npblHapoaHara AaHsAACEHbHS Aa BeAama npa3s pa3bMsiLUY3HbHE TBOPY MeHaBiTa ¥
niy6asan dopme (y IHTIpHIT), NpaBa Ha sikoe 3adhikcaBaHa Y apt. 33 3akoHy. Akpams Taro, 3rafaHae naragHeHbHe Hsl
Mae Cifnibl JaMOBBbI, TaMy Y Takix pas3ox Hanexbllub KapbicTallua MeHaBiTa apT. 33 i pasbMsilwyaub daHarpambl y [HTIpHIT
TOMbKi 3 BbINNaTan y3Harapogbl npaBaynaganbHiky. TyT xauenaca 6 y3ragaub crnpaBy ayTapa i kaapgblHaTapa Headi-
ublHara yab-canty MNecbHsapbl.com cn. ®épapa KapaneHki, ski pasbmswyay Ha im rindpcnacbinki Ha My3blYHbIA daini,
LITO 3HaxXoA3inics Ha iHWbIX capBapax. Agkasdblk Obly NPbILArHYTHI Aa agMiHicTpaubliHan agkasHachLi i Myciy Beinnauiub
wTpad y namepbl Tpox 6a3aBbix BeniyblHSY. benapycb, Takiv YbiHam, cTana nepluan KpaiHaw, A3e Aa agkasHacbLi bbina
npbiusrHyTa acoba, skas pasbmsawYana y IHTOpHIT He caMi My3bluHbIA danini, a TornbKi CnacbINKi Ha canTbl, Ha AKX Takis
danni pasbmawYanica. Agkasdblk, 3gaeuua, He 3pabiy Hisikara O3esiHbHSA, sikoe nagnagana 6 nag nepanik BbIKITHOYHbIX
MaémacHbIX NpaBoy NasblyHika, TaMy &H i He napyLuay Hiyblix NpaBoy, ane cyq Bblpallbly iHAKLL.

AfHoi 3 cambIx BAAOMbIX 3aMexXHbIX cnpasay 6bina, Mardsima, cnpasa kamnaHii Napster, akas 3aimanacs noiuykam
My3bl4HbIX (hannsy y dpapmaue mp3 Ha ubBepabiX AbICKax KapbiCTanbHikay i abMeHam rateiMi pavnami. CeuiBbl KWTanTy
Napster npbi3HavaHbIs 415 OH-NaiHaBara abMeHa My3bl4HbIMI harinsami. Ma ycim cbBeLe bbina BbiCyHyTa BAikas KoMbKach-
Lib NO3blBay BbITBOPLAMi haHarpamay i BblkaHayLami Aa Takix cantay, a y anoluHi Yac navacsLinica Boinagki abBiHaBayBaHb-
HSIY He caMix canTay, a ix Henacp3AHbIX KapbICTanbHiKay, Skix 4aBorni NpocTa BeMivbilb na IP-agpacy, acabnisa kani y cnpase
65pa yasen cyn. Kamnanii kwranTty Napster anpayaganicst TbiM, LUTO SiHBI He 3aiMarnicst pacnayctogam My3blYHbIX hannsy, a
ycsaro Tonbki abmeHbBani ix namixk KapblcTanbHikami. AQHak, rata He BblpaTaBana kammnaHilo az, 3aKkpbiubLs.
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governmental interest in working out the effective methods of the national market protection from pirated production, the
absence of efficacious mechanisms of fighting the law-breakers exposes the national phonogram producers, performers
and authors to pirates. The strife is rendered fruitless by the fact that only the rightholder, his representative or some other
person granted exclusive rights of property under contract, is entitled to apply to court (art. 40 of the Law). In the latter
case the organisations for the collective management of property rights are meant. In our country the Republican Unitary
Enterprise on Intellectual Property (RUEIP) is such kind of organisation.

Let us define what the rights of phonogram producers are. Thus, according to art. 32 of the Law, the exclusive right for a
phonogram employment means the right to exercise or to allow to exercise the following actions:

. to reproduce (either directly or indirectly) the phonogram;

. to remake or by any means alter the phonogram;

. to distribute the original version or the copies of the phonogram by selling them or other form of passing the right
of property;

. to import the phonogram units to the site of distribution, including the units made under the consent of the author
of the phonogram;

. to rent the original version or the phonogram units;

. to make available to the public the phonogram by wire or wireless means in such a way that public has access to

them from a place and at a time individually chosen by them.

Only the producer of the phonogram enjoys the right to determine the number of copies to be made and the way it should
be employed. However,Though p. 3 art. 32 provides a list of conditions, under which the privilege to distribute the product
no more belongs to the rightholder (the exhaustion of rights). Thus, if the units of a lawfully published phonogram are put by
approbation of the performer and the distributor into circulation by selling or other means of right cession, further distribu-
tion of these phonograms on the territory of the Republic of Belarus is permitted without the performer’s and distributor’s
consent and any payment to them. Still, the performer and distributor retain the right of rental regardless of their having the
property right. That is why when the phonogram producer concludes an agreement with a firm, dealing with the realization
of audio and video products, such firm has the right to make deals for wholesale and retail selling of the recordings on its
own accord. But one should not forget that the issue is the lapse of the property right for the material object, not for the
creative work as an object of intellectual property. That's why all the subjects of this potential chain of sellers-buyers are
empowered to re-sale rather than reproduce the recordings.

Let us inquire now into the the reproduction right of the phonogram producer. Reproduction is the production of one or
more copies of a work or an object of the related rights in any material form, including permanent or temporary conservation
in the digital form in an electronic appliance. According to the agreement, adopted at the Diplomatic Conference, the plac-
ing of a phonogram in a digital form into an electronic appliance should also be considered as reproduction. That means
that if a person possessing a copy of a phonogram places it as a combination of ones and zeros on the Internet, he/she
reproduces it. And for the exclusive reproduction right rests with producer of the phonogram, so in order to place the music
files on the Internet, one needs to ask for the permission of the producer. In other words, such a person violates copyright
and related rights and is to suffer a punishment in accordance with the law. From the other side, one places phonograms
on the Internet in order to make them available to the public, which is permissible without the producer’s consent, but with
a compulsory payment to the rightholder. The term of “making available” is used here (as it is in the Law itself) in the sense
of a way of comunication to the public via piacing the work in the digital form (on the Internet), the right for doing so is laid
down in art. 33 of the Law. Besides, the above mentioned agreement does not have the power of a Convention, that's why
in such cases one should abide by art. 33 and place the phonograms on the Internet only after paying a remuneration to
the rightholder. In this relation, one may consider the case of Mr. Fiodar Karalenka, the author and the co-ordinator of the
non-official web-site www.pesnuary.com, who placed there a hyperlink to the music files, resting on other servers. The de-
fendant was called to administrative responsibility and had to pay a fine of 3 basic values. Thus, Belarus became the first
country where a person was trialied for placing on the Internet not even the music files, but the links to the sites they were
placed in. The respondent did not seem to commit any action that would come under the list of the exclusive property rights
of the plaintiff. Thus, he did not breach anyone’s rights, but the court’s decision was different.

The case of the Napster company, an engine for mp3 music files search and exchange, was among the cases renowned
abroad. Napster-like networks are designated for on-line exchange of music files. A great many suits were brought by
phonogram producers and performers all over the world against such kind of sites, with a lately growing tendency to sue
the immediate users of such resource, who are easily detected by IP-addresses, especially if court is engaged in the case.
The companies under trial contended that what they did was not the distribution of musical files, but only the provision of
mediatory facility. This argument failed to save Napster from closure.

Thus, it should be mentioned that the legal basis in copyright sphere is not sufficiently elaborated. Even the lawyers
themselves do not at times realize the evident peculiarities of the World Wide Web, along with it being different from other
copyright and related rights’ objects. The application of copyright law to the objects in digital form, not realizing their pe-
culiar essence, without the required knowledge in IT-sphere, makes the trial on the authors’ and subjects’ related rights
protection absurd.

It seems relevant now to touch upon the confines of the phonogram usage by the consumers. It is stated in p. 2 art. 36
of the Law that any physical person is entitled to reproduce a phonogram privately without the performer’s and producer’s
consent. The consumer has a right to listen to/watch the copyright or the related rights’ object in the company of his/her
family or close relations. This is normally inscribed on the very material object or stated in some other form (for instance,
in order to install a computer game the user is to accept a license agreement).

Such reproduction must not bring any profit, that’s why listening to or screening of licensed production in public places,
such as shops or restaurants aimed at attracting clients is considered to be an indirect way of profit earning; this activity is
to be accompanied by paying remuneration to the rightholder. In Belarus the collection and payment of remuneration for
public performance of the phonograms and for making them publicly known to procure commercial advantage is exercised
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Hedgﬂm MpamMaga3sHckae npasa i Npauac. [acnagapyae npasa i Npausc

Takim YblHam, xauenacsa 6 agsHadblub, LWITO 3akaHagayyas 6asa y raniHe aytapckara npaea Yy [HTOpHST gactaTtkoBa He
pacnpauaBaHag, i Yacam caMi npayHiki He pa3ymeloLb Bi4aBOYHbIX acabniBacbLay MixkHapoaHara ceuiBa i Aro agpo3sb-
HeHbHSY af iHLWbIX cpoakay yBacabneHbHs ab’ekTay ayTtapckara i CymexHbix npaBoy. MpbiMSHEHbHE HOpMay ayTapckara
npaea ga ab’ektay, pasbMeLlyaHbIX y niv6aBar hopme, 6e3 yayneHbHs ix agMmeTHal cyTHacbLi, 6e3b HeabxoaHbIx Begay
y raniHe iHpapmaLbIiHbIX TOXHaNEriay, pobilb CyaoByto CnpaBy Ma axoBe NpaBoy ayTapay i cyb’ektay CyMexHbIX npaBoy
abcypaHan.

3apa3 nagaeuia HeabxoaHbIM 3aKpaHyLib MEXbl BblKapbICTaHbHS crniaxblyLami daHarpamay. Y n. 2 apt. 36 3akoHy 3a3Ha-
Yaeuua, WTo mobas disbivHaa acoba moxa panpagykasalpb aHarpaMmy 6e3 Aa3sBony BbikaHayLbl | BbITBOPLbI dhaHarpamay
BbIKIMIOYHA Y acabicTbix MaTax. CnaxbiBeL, Mae NpaBa BbIKapbICTOYBLb TBOP ayTapcKara i CyMeXHbIX MPaBoy TOmMbki 3 MaTam
npacnyxoyBaHbHs/nparnsagy y caiMenHbIM kone i/ui 6niskix casikoy i 3HaéMbIX i panpagykaBaHbHs Y acabicTeix MaTax. [aTa,
SIK NpaBgina, 3a3Havyaella Ha caMmiM MaTapbIsANbHBIM HOCbOILE ¥ Bbirmaa3e Hagnicy abo y apyriM Beirmsase (Hanpblknag, kab
iHCTansBaLb KamnyTapHyHo MyrbHIO, KapbICTarnbHIK NaBiHeH 3raasiuua 3 ymoBami NiLdH3iMHAM AaMOoBbIl, Skasi 3bsynaeuua Ha
aKpaHe). Takoe BblKapbICTaHbHE He MaBiHHA MPbIHOCILE Hisikal BbIroAbl, TaMy TOe X NpacnyXxoyBaHbHe Li nparnsg y nyoniy-
HbIX YCTaHOBaX, HaNpbIKNag, y Kpamax, pactapaublsix 3 MaTal npbiBabilpb KnieHTay nidbiuua YCKOCHbIM M3TagaM aTpbiMaHbHs
KamapupiHara npbIObITKY i NaBiHHA 3bA3ANCHHALLA 3 BbiNMatai y3Harapodbl npaeBaynaganbHiky. Y Pacnybniubl benapych
3bbipaHbHe, BblaaTkaBaHbHE i BbiNyiouBaHbHE Y3Harapoabl 3a nybniyHae BblkaHaHbHE | JaHsiceHbHE [1a ycearynbHara Begama
daHarpamay, anybnikaBaHbIX y KaMepLbIAHbIX M3Tax, axbiubuaynse PYTIY.

Bocb xa, 3a napyLaHbHe agHaro 3b nepaniyaHbix NpaBoy npaBaynaganbHika Haabixodilb aAka3HacbUpb Na 3akaHagayc-
TBe. disblvHas Ui opbiablyHasa acoba, sikas He BblkoHBae naTtpabaBaHbHs1y 3aKoHy, 3bAynselua napyluansHikam aytapc-
Kara i cymexHbix npasoy (n. 1 apt. 39). MapyLwsHbHeM 3baynselua noboe A3esHbHE acobsi, sikoe axbiublsynselua 6e3
[Aa3Bony npaeaynaganbHika; Tak i mobbl ab’ekT iHTaneKTyanbHal ynacHacsLi nivbiyua kaHTpadakTHeiM, Kani éH 3pobne-
Hbl 6e3 ga3Bony ayTapa Ui cyb’ekTa CyMexHbIX MpaBoy.

MapywanbHik NpblusireaeLla Aa agkasHacbLi ¥ agnasegHacsLi 3 KpbiMiHanbHbiM Kogakcam, Kogakcam ab agmiHicTpa-
TbIYHbIX NpaBanapyLUaHbHAX, Aa aro pobsuua 3axagpbl, npagyrnegxaHola i camim 3akoHam. Nasogne apt. 9.21 KabArl,
afKasHacbLb Yy BbIMaA3e Wwrpady HacTynae 3a He3akoHHbI pacnayciof Ui iHwae He3aKoHHae BbikapbiCTaHbHe ab’ekTay
ayTapckara i CymMexHbIX npaBoy. 3a Takoe X npaBanapyLlUsHbHe, sKoe Obiflo YYbiHEHA Ha Mpausry rogy nacbnsi Hakna-
OaHbHS agMiHicTpaLbIiHara cnarHaHbHs, Aa acobbl NpbIMAHAKOLLA 3axadbl nakapaHbHsA 3rogHa n. 2 apt. 201 KK. Kpbl-
MiHanbHasa agkasHacbLb cny>xboBai acobbl, a Takcama afikaszHacbLib 3@ 3MadvbIHCTBA, Akoe Obino YybiHeHa rpynan acob
abo 3 cnpblybiHEHbHEM LWkoAb! ¥ namepbl 500 i 6onbl 6a3aBbix af3iHak, Hagbixoasilb 3rogHa Y. 3 Taro X apTblkyna i He
natpabye agmiHicTpaupliHan npatoabliupli. 3axagbl, npagyrnepxadbia KK i KabAl npbiMaHstoLLa § akacbLi nakapaHbHs
Aa napylanbHikay. Pasam 3 TbiM, 3akoH ab ayTapckiMm npaBe i CyMexHbIX NpaBax yKroyae AaBoni BANiki nepanik 3axagay,
HakipaBaHbIX Ha axoBy ayTapckix npasoy. 3rofgHa n. 2 apT. 40 npasaynaganeHik Mae npaea natpabaBaLb 3b435NCbHEHBHS
HACTYMHbIX A3ESHbHAY:

- MpbI3HaHbHA ayTapckara abo CyMeXHbIX NpaBoy;

- afHayneHbHs CTaHOoBILIYa, SiKoe icHaBana Aa napyLisHbHSs rpaBoy;

- CMbIHEHbHS A3esHbHAY, SKiS napyLliayLb ayTapckis Li CyMexHbls npasbl abo Ak cTBapatoLb narposy ix NapyLuaHbHS,

- NaKpbILbLs cTpaTtay, y TbiM NiKy cTpadaHan KapbICblLy;

- cnarHaHbHA gaxofy, siki aTpbiMay napylianbHik, 3amMecT nakpblubLa cTpaTay;

- BbINMoOYBaHbHA kamnaHcaupli ag 10 aa 50 Teic. MiHIManbHbIX 3apobkay 3aMecT nakpbiLbLsa cTpaTay abo cnarHaHbHS
Aaxody;

- NPbIHALbLLS iHWbIX 3axagay, npagyrneaxaHbix 3akaHagaycTeam.

Y n. 3 ratara apTblkyna 3a3Hadaeuua, LUTo kaHTpadaKTHbIst acobHiki ab’ekTay ayTapckara i CyMexHbIX npaBoy nagnsra-
toub abaBA3KkoBan kaHdickaubli Na pawaHbHI cyaa, Kani cnpasa byase BbipallaHa Ha KapbiCbLb NasblyHika. KaHdickaubio
KaHTpadakTHbIX acobHikay Tpaba aapo3bHiBalub aj ix apbiwTy, 60 éH pasrnagaeuua y skacbui cnocaby 3abecbnsysHbHS
no3biBay i axbiubLsynseLlla KOXHbI pa3s, Kaiii écbLib A4acTaTKOBbIS NaAcTaBbl MepKaBaLb Npa He3aKOHHbI Bbipab npaayk-
ubli. Tamy, kani Takisa nagcTaBbl aanagalolpb, e BApPTaloLb YNackHikKy.

Y aKacbLi BbICHOBbI xauenacs 6 3auemiub, WTO ganéka Hs ycé marybivae pobiuua A3ens axoBbl NpaBoy ayTapay, Bbl-
KaHayuay, BblTBOpLay haHarpamay y Halaw kpaiHe. besymoyHa, HemardbiMa BecbLi pa3MoBy npa “y3BblllaHbls” i Mana
KaMy BSOOMbIS ayTapcKisi Mpasbl, kani, NadbiHaloYbl af npagayua y waniky i ckaH4saroybl MiniLbIHTaM, Y anoLUHIo0 Yapry
nagyMmaell npa Toe, LITO CBae HenacpagHbld A3esHbHI abo 653bA3esiHbHI HiK HA MOryLb CyafHociuua 3 nasaran ga
npaBoy ayTapay i ix BblkaHaHbHEM. Y MepLubIM BbiNazKy pa3moBa ig3e npa npogax nipaukan npagykupli, wTo 6e3ymoyHa
BAOOMa Sie YNacbHiKy, y anoLUHiM — Mpa 3aKioYaHbHe T.3B. “MipaBblx naragHeHbHAY”, kani 3amecT Taro, kab pasbbipaLb
Takia cnpaBbl Y cyase, acobHbIA Yarblbl NpaBaaxoyHbIX OpraHay 3a MayHyl MnaTy af raTbiX cambiX yracbHikay gassa-
nsiouUb iM ganen 3aiMauua ceaén a3enHacsLUo. Manas konbkacbLb apraHisaubisy, sikia 6 acpakTelyHa 3anmaricst axosan
iHTaneKkTyanbHanm ynacHacsbLi, pobiub cnpaBy abapoHbl ayTapay 3amapoxaHan.
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by RUEIP.

Naturally, one is amenable for breaking one of the enlisted rightholder’s rights. A juridical or a physical person not to
comply with the provisions of the Law is considered to be copyright and related rights’ law breaker (p. 1 art. 39). An offence
is any action of a person accomplished without the rightholder’s permit; just like any intellectual property object is accepted
as infringing if it is manufactured without the author’s or the related rights holder’s permit.

The offender is called to account under the Criminal Code, the Code of Administrative Offence, the actions provided by
the Law are also taken to him. According to art. 9.21 of the Code of Administrative Offence, a fine is levied for the unlawful
distribution or any other illegal employment of copyright and related rights’ objects. For the same offence enacted within
a year after the fine imposition, a person is liable to p. 2 art. 201 of the Criminal Code. The criminal proceedings against
an official, as well as for the one committed by a group of people or at the rate of 500 or more basic values, are instituted
according to p. 3 of art. 201 without any administrative preclusion. The measures, provided by the Criminal Code and the
Code of Administrative Offence are implemented as a penalty for the offenders. Along with it, the Law on copyright and
related rights involves a substantial list of measures, aimed at copyright protection. According to p. 2 art. 40 the rightholder
can demand the execution of the following acts:

- the recognition of copyright and related rights;

- the restoration of the pre-offence state of things;

- the termination of the actions trespassing copyright/ related rights or imperilling them;

- the cover of losses, possible profit included;

- the confiscation of the illegal income instead of loss cover;

- receiving the compensation of 10 to 50 thousand minimal wages instead of ioss cover or the illegal income confisca-
tion;

- taking any other measures, provided for in the legislation.

P.3 of this article determines that any infringing merchandise is liable to compulsory confiscation by the judgement of
court provided the case is won by the plaintiff. The confiscation of infringing merchandise is to be distinguished from their
arrest, for the latter is regarded as a suit depositation and is referred to any time there are grounds to think of the unlawful
background of the goods. If such reasons vanish, the goods are returned to the owner.

In conclusion, one needs to observe that much is still not accomplished in our republic to secure the rights of the authors,
performers and phonogram producers. It is by far impossible to speak about the “lofty” and scarcely familiar copyright,
when no one’s action or inaction, starting with booth-sellers up to militiamen, can be regarded as respectful for copyrights
and abiding by them. It is the selling of pirated goods in the first case and the conclusion of the so-called “amicable agree-
ments” between the owners of the very pirated goods and the iaw machinery representatives, who, instead of investigating
into such cases, let them proceed with their activity for bribes. The small number of the organizations, effectively involved
into intellectual property protection freezes the activity on copyright and the related rights’ protection.
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